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LEGISLATURE OF ONTARIO 
STANDING COMMITTEE ON RESOURCES DEVELOPMENT 
Tuesday, May 26, 1981 
Hheicommittee metseati7<s37eip.m. in room No. 228. 
THE HUMAN RIGHTS CODE 


Consideration of Bill 7, an Act to revise and extend the 
Protection of Human Rights in Ontario. 


Mri ee ‘Chairman! Teticallethevomeeting. to. onder.” We» really 
have two separate meetings tonight. One was to deal with Bill 7 
Dntitqeighoro clock. aAr eight co'clockaweiwidd resumes: with the 
Energy estimates. 


On, Billet e@lvreceived a hbetter from: the House leader--this 
was) for) last Thursday--which asks me to "Relay to your clerk at 
COnightes Cmeeting: that itisiwould® beiw appreciatediaby! them House 
leaders and® whips of all three parties. if your committee could 
discuss and determine placing advertisements, if your committee 
sees fit to advertise for hearing on the rights bill, as soon as 
possible." 


That is the purpose of the meeting at this time, to decide 
how we wish’ to proceed with Bill 7. Do we wish to advertise again? 
Tfiso, pawihle iteibeathes same. way as last time? Ir sams opens..toi.all 
Suggestions. 


Men isweeneyer ihe sipoint “was brought» up in second reading 
that the intent had been to hold public hearings back in February. 
Of course, there waS an intervening event. At that point it was 
clearly understood that advertisements would be placed. As a 
matter of fact, I think one had already been placed-- 


Mr. Chairman: One had been placed, yes. 
Mr. Eaton: We got some response. 


Mri. Sweeney:--with the understanding that the public 
would be able to come in. It would certainly be my thought that 
that level of expectation has not been dampened. Therefore, in all 
fairness to those people who would have come in February, and who 
still Mare Ginterested~in' coming, there should be) >a series of 
advertisements. 


I think the $64 question is when are you going to have the 
hearings, based on when you get those advertisements in. In other 
words, you cannot very well put an advertisement in on Thursday 
and say the hearings are going to start on Friday; especially with 
some disabled people who have difficulty making transportation 
arrangements. You have to give them a little bit of lead time. 
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It would seem to me that some decision on when the ae 

ut those 
are likely to begin will determine when you Pp 
advertisements in, and whether or not you are going to go beyond 
the sitting of the Legislature. I do not know whether the chairman 
is aware that there is any approval from whoever it 1S you have 
got to get approval from to sit beyond the sitting of the 


Legislature. 


Mr. Chairman: It would come from the House. 
Mr. Sweeney: I do not know who you get it from any more. 
7:40 p.m. 


Mr. Eaton: On the advertisements which were placed 
previously, did we indicate we would advertise for two weeks or 
just have one advertisement under "Hearings" and ask )£0r 
responses? What was it? Do you recall? 


Mr. Chairman: My recollection is that it was one. 


Mr. Eaton: Since we did have one and we did _ get 
responses from people who wanted to appear before the committee, 
is it really necessary to advertise again? Should we follow up on 
the responses we have and inform most people of the hearing and 
that they may appear before the committee? 


Ms. Copps: On a point of information: For those GE«'us 
who were not here at the last time, can we see the advertisement 
which was placed? 


Mr. Chairman: Yes. 


Mr. MacDonald: Also, could we know how many responses 
you had? 


Mr. Chairman: There were 13 written responses and that 
many telephone responses. 


Mr. MacDonald: Do you assume that those telephone 
responses may result in prospective witnesses? 


| Mr. | Chairman: “I - think “it-is *possible. -Since™-the .bi12 was 
reintroduced, some of these phone calls have been repeated. They 
appear to be anxious to either submit a brief, make a 
presentation, or both. 


Ms. Copps moves, seconded by Mr. Sweeney, that in view of 
the intervening election and some confusion which may have 
followed thereon, the committee should advertise in the daily 
newspapers its intention to hold hearings with respect to Bill 7. 


Mie J Baton =n regard to the motion, Mr. Chairman: Would 
cee be any problem with advertising and setting a date by which 
they had to respond, but at the same time, informing those who 


have already responded so the ; d 
Can "Start 
before the committee? Z thelr presentations 


Mire Oseey iM, Johnson: Mr. Chairman, are we considering 
starting it on Thursday? 


Mr. Chairman: I suppose in anticipation of that, and in 
view of the letter I got indicating that the House leaders of all 
three parties indicated they would like us to deal with it as soon 
as possible, I was presuming there is no reason we could not. I 
peat it is possible that we can start hearing briefs Thursday 
night. 


The clerk has made contact with some of the people who have 
briefs already in and they are ready and anxious to go. It was my 
understanding that this was the intention; that it has been around 
for a long time already and that we would like to proceed with it. 
So I would suggest that whether we advertise or whether we do not 
advertise again, we hope we could start hearing presentations on 
Thursday night and carry on through. 


Mr. Eaton: Have you had an indication that some groups 
are ready to come? 


Mr. Chairman: Yes. 


Mr. MacDonald: Whether or not we advertise--and I would 
Support the proposition that we should advertise just so no one 
feels they were not aware they had an opportunity to present--I 
would agree that if we have 13 written commitments, plus another 
seven or eight telephone commitments, we should start that thing 
as quickly as possible in the hope that we might be able to get 
this finished before the House adjourns. 


That may be a forlorn hope. I suppose it depends on what the 
responses to the advertising would be. We may be able to slot in 
the written and telephoned ones in all the time that is available 
between now and potential adjournment. If we find that 10 days or 
two weeks hence we have another flood of responses, then I think 
we will have to take another look at the picture. But in the hope 
that we might be able to start with those which are already 
available and then pick up with those that respond to the 
advertising, we might be able to achieve an objective of clearing 
this thing off, which has been hanging fire now for the better 
part of a year. 


Mr. Chairman: Is it agreed that we will advertise again? 
Is that agreed? 


Mré SLaneo’ Mos-uchairman cd Isiwould:. bike? ton think , chatyowe 
are going to have a cutoff date. 


Mr. Chairman: Yes. Let us carry through. If we are going 
tovadvertisesouwe can®‘get into ‘that. -If so, ‘will “we advertise 
essentially the same as last time, obviously referring back to 
this committee? 


Mr. Eaton: Where were the ads placed last time? 


Mr. Chairman: Last time the ad was placed, in French and 
English, in all the major dailies. 


- 


Mr. Eaton: How soon could that ad be in the paper again? 


Mr. Chairman: Ten days. 


Mr. Eaton: You mean, 10 days before we can get it in the 
paper? 


Mr. Sweeney: Do you mean, if we were to contact the 
major dailies tomorrow, they could not have it an within a week 


Mr. Chairman: abet would probably go through the 
advertising agency. I would suggest that we do it. as soon as 
possibleas,if-at -can'sabe done: in a week7let; us get 2t! donersiniea 
week’ Buticother- indication thatiwT sqotj.swhens -Ps= asked wthe gsame 
question, was that it can take 10 days. 


Mr. Sweeney: That is crazy. 


Mr. Chairman: So probably the fastest way would be to 
use the old format and just change the dates. 


Mr. Sweeney:: Everything else is the same. 


Mr. -Coppss There is, al<deadLinesronmithis tadvertisements ait 
does not say the date that the advertisement was placed, but the 
deadline was February 16, 1981. 


nee 


Mr. ‘Sweeney: The hearings were to begin on the 
twenty-third. That was one week before. 


Mr. Stokes: Why do we need an agent to put in an ad that 
is an exact duplication of something that has run before, with the 
exception of changing the dates and the deadline? That may be the 
Wave la @ils Ehandled pibuteat Idoessinoe necessarily have to! »sbew that 
way. 


If we are concerned about hearing everybody who wants to 
make a submission and getting out of here in a reasonable period 
of time, we should do whatever is necessary to expedite the 
process. Iosay, cut out: the middleman. 


. There is nothing wrong with our clerk, Andrew Richardson, 
going to the media and saying, "Here is an ads (pute teain (with wie 
possible haste." 


Mr. Eaton: If he has to contact every Mayon daily Win the 
Province, I do not think he could have done that. 


Mr. Stokes: I shall get my SECreECaOLYy «Onder ite 


Me. Chairman; gather we are agreed on advertising, to 
do so the same as last time and as Quickly as possible. 


‘Mr. Eaton: How long a period of time dia they have from 
the time the ad was in the Papers till, the. ceutof£t? 


=) 


Mine eweecneye. } Here sis..mno dataisin .heres:as, ctonwhensithe ad 
went in, but it really does not make much difference-- 


Ms. Copps: There iS a one-week lapse between the time 
they advertised and the time that the hearings began. There is no 
indication on there when the ad was placed. 


Mr. J. M. Johnson: The question is, how much time does 
the committee want between the the date of the advertisement and 
the date of closing, a week? 


Mr. Sweeney: A week. 


Mr. J. M. Johnson: Well, let us say that. We are talking 
about finishing before the middle of June. 


Ms. Copps: But we are also talking about a very 
important bill. 


MuveiChanrman: +sPerhaps? we’. could%go) through the®®chair, if 
we arergoing toytryoto finish thiscby eight o'clock. 


Theeebastistime. tutavlooks \#as.7 though @iabouts four \éweeks:awas 
allowed from when the ads were placed. But in view of the fact 
that it has already gone out and we are on the second time around, 
surely we do not have to allow that period of time. 


Mr. Eaton: Is that to have their Submission back in, or 
just to notify the clerk they want to make a submission? 


Mr. MacDonald: Two weeks to allow the ad agency to get 
Operative and two weeks for them to respond. 


Mr. Chairman: That was for submissions to be in. 


Mr. Eaton: How would it be if we give them a week to let 
the clerk know they want to make a submission, and then they can 
take a couple of weeks or so to get their submissions prepared? 


CU Se 


vee cles mene ee we Can get? thetiads: in indvalweekn allow 
a week to notify intent and another week to make the submission, 
then you are talking three weeks. 


Mriy ekaton:® You’. may...not.have*.too many more) “beyond’ those 
that have already indicated. 


Milter JANOM.aecd ohnson sisMn.. .Chavrman,o-1, uiindamt, 2cunaeceptable 
ton waitadis days@itord any ad! .Ijtagreexwith Mr 5 Stokessthatethe*ads 
should be placed immediately, and if there is a problem with one 
agency, get another. 


Mrs" Chairman: ,To vexpedite “it, | do. .we--have Sagreement”~ that 
you. leave it.with, the chair» to ensure that it is done aS soon as 
DOSS Die walt eiteAS indeed guickers.to ,do: ts throughy, the agency 
because they have already done it once; if we can ascertain that 
and tecan. co) Out. tomorrow, will you allow “he ichair to do that? 
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If it is quicker that it does not go through the agency-- I think 
speed is the thing you are after. 


Mr. Laughren: Could I move a motion, Mr. Gheirmanm, that 
the ads be placed through the clerk: of the “committee: rather than 
through any ad agency? I.sSeamoves 


Mr.’ Chatreman: i 1 chink hitemousteaveiat with the chair and 
the cherkeand =give “diréotionstoitheselerk that atebeatheneusekest 
way possible. 


Mr. Foulds: The ,-problemewith ~thatvae Mr eCharemanyerew i th 
all due respect, is the reluctance of the clerk to use his many 
talents to. ,expedite matterisae on Our behabbar Twithink eet is 
absolutely essential that we have an assurance from the agency Si 
they are going to earn their bloody money--if you are going to do 
it that way--that they get it into the major dailies for us within 
EOUL OD Live days. 


I, see no reason inethe world siteshould takesanj) agency that 
has any expertise at all--and one thing we know about Foster as 
the government. agency of ‘record: among: Other sthinos, is that es 
as gooddeal vot expertisegands fkexibiulity an pulbingagads gieputeing 
them in, getting placement on prime time television. I think that 
for this committee, they should be able to get it in the major 
dailies tomorrow if we notify them tonight. 


Mra Laughren:» On» a | pointewof orden: Mes Chajeman amis emy 
motion in’ OFder oriissitanote 


Mr. “Chairman: oYourmotiony can» be sin’ orders if Vou, wWan tae 
asked if we were agreed. I heard agreed on allowing the chair and 
Poeecierk to “gee a tmoutwes soon ws poscibleo ym thought the intent 
waS speed. I thought I had agreement on that; that was my 
understanding. 


Mr. StokeSt« Yousdos not even shave a seconder, do you? 


Mr. Laughren: I was hoping that since it was your idea, 
you would second it. 


Mr. Stokes: I believe that the chair and the clerk will 
move with all possible haste to get the thing done. If we can do 
1t quicker without an ad agency, I trust you will do that. 


Mr. Havrot: If it is anything like the ads in the royal 
commission on the hazards of asbestos in the work place, where 
they advertised extensively, and up in Timmins, the prime area of 
the asbestos industry in Ontario, there was not.) one” submission 
that was presented to the commission. We Wil lmSeenurs, thats as any 
indication of what will happen. We will see. 


Mr. Chairman: I suspect that it is probably iS; dnetaeue. 
The, Catone date 1SseplLOsdays; after ethe.wad Goes bn gelSrebthatedt? fYvou 
mean the brief has to be in in 10 days. 


Mrsebane:;at takes aysewhilie to get a brief ready. I think 


5 


as long as the clerk knows, we can give them a little more time on 
Rhat? 


Mrs Chairman: .- This isthe. .second time around on the 
thing, you know. 


Mitemoeweeney: ‘Most of those. groups will shave -done the 
spade work, the ground work for their briefs. 


Mr. Eaton: Those groups that have already done the spade 
work, we have a list and we are contacting them to come in. 


Mipagewcerev-ieeyvengithe! fothéermoones {thats were. cutw short 
because of the election call will have done some work. It is not 
Bomlterecpic are Going to be starting from scratch: So 10 days is 
reasonable. 


Mr. Chairman: Are we agreed, 10 days after the ad goes 
in? 


Mae ouLcs: Could. I, from the perspective of a northern 
member, indicate that we should have one week for notification of 
the clerk and another week to submit the brief, because in fact 
there are a number of handicapped groups in northwestern Ontario 
that will have to work like blazes to actually get the submission 
in within a two-week period. I think they can pick up the phone 
and let the clerk know within a week, but if you trust the mails, 
it may take a month. 


Mr. Chairman: We are looking for a consensus? Seven and 
seven then. Are we agreed? Okay. 


In the meantime we would start hearing presentations from 
those who wish to appear before the committee as soon as possible. 
We have an indication that'we can start Thursday night. 


Mrdevbaton: iwContacty alili-the groups; wthats.n,ares there and 
have themein as quickly as you can. 


Mr. MacDonald: Mig Chairman, if you have got that 
meconcisled / -Luwonder,ifs-it. isspossible.~to clarify, another matter. 


Obviously this may take all the time we have between now and 
the summer adjournment. My information was that the House leaders 
had decided that the next estimates to come before this committee, 
following Energy, were to be the Ministry of Agriculture and Food. 


I have asked the chairman; I have asked the minister; I have 
asked half a dozen other people whether that was the case, and 
nobody knew. I think if the House leaders have decided that the 
next estimates are going to be Agriculture and Food, it should be 
listed on the Order Paper so the chairman knows and the committee 
knows that, given any other decision that is made by the committee 
for intervening things that the committee wants to consider, we 
know that Agriculture and Food is next to come up. We should know 
at least one ahead, so that everybody, including the minister, can 
do their preparatory work. 
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Mr. J. M. Johnson: You want to be made aware of the next 
estimates. 


Mr. MacDonald: Exactly. I would judge in the light#ach 
our discussion up to this point we are not going to be able =O 
consider them before the summer recess, but at least I will know 
it is there, and if perchance something happens and you have ie) 
start with Agriculture, people will have had 24 hours® notice. 


Mr. Chairman: Some were introduced today. Were they not 
all introduced in the House today? 


Mr. MacDonald: I am sorry, I was not here today. 


Mr. Chairman: I thought all the estimates were tabled 
today. 


Mr. Stokes: They were tabled, but no indication of order. 
Mr. Chairman: Would that not appear on the Order Paper? 
Mr. MacDonald: It 3S not on the Order Paper snow. 


Moo (CHairman: - Icahn’ certainly “relay 3 that® swish co the 
government House leader and presumably everybody can relay it 
through to their own House leaders. 


Mr. .MacDonalds It? isnot only? ifor this -oecommi ttecie cae 
for every committee. There is no reason why they cannot have two 
or three estimates lined up so they know what the sequence is. My 
information from my House leader is that it was decided, perhaps 
tentatively, at the House leaders' meeting that Agriculture would 
be the second estimates, but there has been no official 
FOtirication of that. 


Mr. “Chairman? °Peéerhaps” the “matter Swill beneresdlivedagen 
Thursday. I will indicate that desire of this committee. 


Mrs Stokes<° This\ "has nothing® toeedosswithieeenvthing vou 
normally discuss in this committee, but while we are waiting for 
the Minister of Energy (Mr. Welch) to come perhaps we could 
prevail upon you, Mr. Chairman, to relay what 2 hope “is the 
feelings of all of the members here that we prevail upon the 
Minister of Natural Resources (Mr. Pope) to set Up 4. cour (of. the 
north in September right after Labour Day. 


Mr.) Chairman: @Thatewis noted; eeMremrtores. Anything else 


for this meeting?- I wotld* keep this as a separate meeting and 
ad jOUurn. 


Mr. Sweeney: In the introductory remarks the point was 
made that we would have to have some idea whether or not we were 
going to spill over after the House sitting. Will the chairman 
take it upon himself to determine if that is feasible, given the 
number of briefs? You cannot leave that until the last minute. 


sebagai! 2: Chairman: I ‘think?’ perhaps! wee will haves Asi better 
indication within a couple of weeks where we are going? tokbe. Iu 
will take it under advisement. The first meeting is adjourned. 


The committee adjourned at 7:59 Dat. 
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LEGISLATURE OF ONTARIO 
STANDING COMMITTEE ON RESOURCES DEVELOPMENT 
Tuesday, June 2, 1981 
The committee met at 9:07 oat LHSETGOMINO «92284 
THE HUMAN RIGHTS CODE 


Consideration of Bill 7, An Act to revise and extend 
Protection of Human. Rightss in Ontario. 


Mra) Chaztamantyy iy Call..the +meéting » to: order. . I. have “asked 
Ene Clerkeetovectrculate. an »agenda’..for). the» hearings we have 
scheduled to date. Does everybody have a copy of that? 


There are some people here who, from the records of the 
social development committee, are all people who indicated they 
wished at that time to speak to the committee on the proposed 
human rights amendments. I have allowed approximately a half an 
hour., for, each hearing. .In addition, we have here tonight the 
Minister of Labour who may have a few words to say to us at the 
outset. 


Hon. Mr. Elgie: No. 


Mr. Chairman: Very few, sir? 


Hon. Mr. Elgie: No, none. 


Mr. Chairman: I know there have been several questions 
of me with regard to proceedings. I think at the last meeting the 
eommi teecemicrt. -ate-to the. chair, to -work..out.with the clerk, the 
procedure for this session. 


I suggest that it does appear unlikely that we will be able 
to have this bill back for third reading before the recess of this 
session. After next Tuesday, June 9, we should have a better idea 
of how long the hearings might take. It would then be my intention 
to schedule some time to discuss whether we should sit at any time 
aduetng *thernecess. and, svt so, )jfor--how long. )Until-. we,  get..an 
indication of response to the ad, it is still premature tonight to 
discuss that. If any of you wish to discuss, individually, your 
preferences on the matter, that might be in order between now and 
after the June 9. 


It is also my understanding that we are for the period of 
this agenda on hearings and there will not be any discussion of 
the bill or any votes until after all of the hearings have been 
heard. We should confine ourselves during the hearings’ to 
questions of the witnesses as to clarification of the presentation. 


Tt is also my understanding, and it would be my intention, 
once the hearings are over, not to allow any further participation 
from the public. We are prepared to hear anybody and everybody who 
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wishes to address this committee, but I think once that time 1s 
over when we get into clause by clause on the bill we would not; 
at that time, allow any further participation in this committee by 


the public. 


Are we agreed on the agenda for the hearings to take us 
through to June 17 in that fashion? All right. *Weo nave otwe 
hearings for this evening. We have the minister here. Do you now. 
wish to say a few words to us? 


Hon. Mr. Elgie: Thank *you;7 Mr: Chairman. er--d0 not think 
so. I have had the opportunity now on two occasions to introduce 
Brirey,. or i.ts equivalent, sald co eg iVvemmy views before the House 
on second reading. Members know that I think we have before us a 
bill that offers what a majority of society in Ontario will agree 
with. There will be some who think we have gone too far and some 
who think we have not gone far enough. 


I think we have achieved a balance which may need some 
revision, subsequent to the views of this committee. I 100k 
forward to these hearings and to the opportunity to hear the views 
of people appearing before us so that we can get a sense of what 
the majority of people feel about the bill which is before them. 
Besides that, Mr. Chairman, I do not have any other opinion. 


Mr. Chairman: Thank you, Mr. Minister. As I indseated, 
with the number of witnesses we have, we have scheduled 
approximately half an hour for each. We might have an extra five 
or 10 minutes tonight on that. I would ask the presenters to bear 
that in mind and also members of the committee in asking 
questions. It would certainly help the chair in scheduling time 
and making sure that everybody gets a fair hearing if we can try 
to stick fairly closely to those time limits. 


The first presenter this evening is Clayton Ruby. We welcome 
you to our committee. 


Mr. Ruby: Thank you for the opportunity of addressing 
this committee or, to put it very shortly, ‘the “opportunity cof 
telling the government members and perhaps others that the 
submission I° make “is ‘that “the =refusal!™) to “Finelude sexual 
orientation Gin this?bill’ aisi-callots, it vs Unthinkings sandsrrueue 
in the result utterly unforgivable in the life of a metropolitan 
community such as Toronto and for a province such as Ontario. 


The problem that you face is, should sexual orientation be 
included? Is it the kind of thing that ought to be in a human 
rights code? There are some traditional tests. If something looks 
Tike’ a duck, “talks like “a duck, ‘fe Vcaltved “a duck, “and sir 
traditionally duck hunters all over the world in all generations 
have “treated™“it' as =a duck, then: the chances tare thats 7+ isan ducek 
and it ought to be in the duck bill. 


‘That is put compendiously, but my submission is that 
discrimination against the gay community is historically just “the 
sort of discrimination which civilized societies do not tolerate 
but which societies that reflect the best interests of their 
residents put in human rights codes. 


One of the greatest duck hunters of them all said that | 
homosexuality had destroyed ancient Greece: "Once rife"--and I am 
quoting--"it extended its contagious effects like an ineluctable 
Paya jOoeenatures itoevithes, best) «and». most nanily;:s§ of characters, 
eliminating from the reproductive processes those very men on 
whose offspring nature depended. The immediate result of their 
vice was that unnatural passion swiftly became dominant in public 
affairs and was allowed to spread unchecked." 


That is the argument against the gay community of Adolf 
Hitler who, significantly, treated Jews, Gipsies, Communists and 
gayS in exactly the same way. He put them all in extermination 
camps. It is not an accident that he included the gay community 
with that list of other minorities whom we protect in our human 
rights codes. Indeed, their treatment at the hands, historically, 
of those who oppress groups which we, historically, seek..«to 
protect is one of the strongest arguments for the inclusion in 
this particular code. 


During the Nazi regime homosexuals were distinguished from 
other prisoners in camps by a pink triangle about three and one 
half inches high, which they were compelled to wear on the left 
Side of their jackets and on their right trouser leg. To make them 
more readily distinguishable than Jews--and I speak as a Jew--pink 
triangles were about an inch larger than the yellow triangles we 
wore pandeaneainch,glarger than..the- red,.triangles  worn,.by...the 
political prisoner, usually Communists. Among the prison camps, 
inside the camps, gays were brutalized more than any other group 
and particularly brutalized by the other groups in the camps. 
Quite simply, it is not an accident that they were singled out 
that way by the Nazis. 


thes. retusal to. include .themesinwy thisi~bill eis .not.something 
Eee PSshouldin govritunmarked: ‘and:': silent. The responsibility... for 
continuing to permit discrimination in housing and in the other 
areaS covered by our human rights code against gays falls with 
each and every one of you, and you should know it. You should look 
the gay people in this audience in the eye and say, "I don't give 
a damn if you are discriminated against. I am not going to lift my 
finger because the party says I am not to vote that way in order 
to get you some rights." 


You ought to know what a despicable thing that is, each and 
every one of you. You ought to know, as well, that it is not going 
bosbes forgotten. adam anot ) talking abouts «the next.electionswei,,am 
talking about what you are going to say to your children and to 
your grandchildren: "I was there. I had an opportunity to create a 
decent environment for these people and I refused." 


Pe .aversomiymnatral amyrgettingnmatrlittie sangry.<vivou eee, as 
somebody who is Jewish, this is not remote from me because there 
were committees like this in Germany before the rise of Hitler 
that had an opportunity to do something, but sat with their arms 
folded and did nothing. 


Secondly, I was down in the south during the civil rights 
movement. I went to Mississippi. I see remarkable parallels 
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between the cynicism I saw in the south of the United States 
during the 1960s and the cynicism which has marked the debate on 
inclusion of gay rights in our human rights code. 


There is a second parallel which might interest you more, as 
political persons, that I draw and seek to! draw, . and ft, is vthte. 
Just as in the beginning of the 1960s, if anybody had told -agroup 
of southern legislators in Mississippi or Alabama or on Montgomery 
city council that that decade was going to be marked by violence 
and by a struggle for equality the like of which they had never 
seen or dreamed of, and that their children would look at them and 
say, “What did you do afterwards?" they would have laughed at him. 
They would have viewed him as some kind of commie kook, crazy or 
out of his head. But that is what happened. 


The parallel that I seek to draw to your attention is this. 
I see that in the decade of the 1980s a struggle for gay equality 
is going to bear the same kind of mark and the same kind of impact 
as the struggle for equal rights between blacks and whites in the 
United States in the 1960s. If you don't think Sthat vis-trvue;, you 
are fools. 


Some of you from rural communities have not had this arise 
yet. You are living in the equivalent of Alabama. Your communities 
have not yet got to the point where, even in Alabama in the 
mid-1960s, 1t took courage “to -say; "1 *think "blecks~ CughU tO. 
treated equally." The majority of opinion was against it. But some 
things are’ going to change. I£ they do not change in “this session 
of the Legislature, it: will be later, but-Tt) will be expensive ssor 
the community of Ontario as a whole. I am asking you to rethink 
your positions. 


I could go on. You have probably all seen the report, Life 
rogether, of July 1977. If you have not seen it, I will see thae 
somebody gives it. to you. I have a copy” here. “There are other 
PepOntewur go 1noisi te. 


There vs another thing-I want ‘to ‘talk ebeut toome re may seem 
to you high-blown, my talk about equating the Nazi philosophy with 
the anti-gay movement. Take a look at some of this material. I 
have not got enough for every member of the committee, I am sorry. 
These are Xeroxed copies--I have the originals here--of pamphlets 


which have appeared over the last year” Ore"Soeein the ecitye os 
LOGON EO. 


LOoOk “aty §thehtop-#onelp «thei one Ditrom mene League Against 
Homosexuals. Look at the little slogan in the upper e right. with the 
upraised sword or knife. 


Mr. Chairman: Could we have a copy for the chair? 


Mr. Ruby: 3 The ‘chair can ‘have “the Originalsi@for. now and 
afterwards we will make more copies for the committee members. 
Look at the kind of thinking that produces this kind of 
literature: Queers Do Not Produce: They Seduce. 


9:20 p.m. 


If one stops and is analytical about it, one can Say that 
some queers undoubtedly do seduce and some queers undoubtedly do 
not produce children. That is the answer. Some of them do. Some do 
not seduce; most do not seduce. We know that. Some Jews, for 
example, to use a parallel, are loud and pushy. Some are not. Some 
blacks have rhythm and can dance and some Cannot,’ pure Lee rs “the 
idea of prejudice to stereotype, to categorize absolutely and to 
exaggerate. 


Here is a quote from this literature: "Questions for all 
nonqueers to consider: Does our society need queers? Who supports 
queers? Who wants our children taught by queers?" Substitute 
Catholic for that or Jew or Muslim or Communist. "Some facts about 
queers: Queers are against God and the Christian Bible. Queers are 
against humanity. Queers are against every race and religion." 
Those are the kinds of things the Nazis said about Jews. This 
literature is being distributed today. The federal legislation on 
hate propaganda does not touch it. 


Literature itself may not be so serious, you say. Are we 
protecting these people in any other way? How are we living up to 
Our obligations? " Who is against queers? All decent citizens." 
That Poe wethe cry, IMmmemorial.. “All-“decent> citizens “hate™ catholics? 
Jews or whatever it might be. 


The language of the Renaissance material, on page 3 of the 
packet I put before you, says: "The vicious verbal attacks on our 
peace officers"--again the categorization in a provocative way-- 
"and the violent orgy of property damage by street mobs of 
youthful vandals manipulated by the criminal element of the 
homosexual community." They talked this way about the night of 
long knives in Germany, about the Jews. 


Paragraph 3 says: "The domination of a Toronto City Council 
meeting by the same hissing, cursing, barbaric element of the 
homosexual eecommumity.” eThat’©is** the=“°taking”™ “of human” “beings, 
citizens of our community, and reducing them by characterization 
to something  Iess than human. “It refers to “hissing, cursing, 
Dallarle’ .eThiat Kind? ol state “Of Mind 1s what yout are “deciding "to 
Pecwitcs sfecon c say sot tor exist. IF thinks that “people™ have’ 6very 
right they want to think what they feel like. 


Dnder = our.) Gr iminal -Code, “I “think “‘they “are~~altowed= to 
Gastrirpure.this trash, -but to be .able to act ‘on it in’ housing and 
Foos and=other. ateas is unforgivable. If ‘you do not think’ it is “a 
problem, read this material. 


Mr. Chairman, you have been very patient. I am aware of 
others following me. I will take questions from anyone who has 
them. Thank you. 


Mr% Chairman: Trank- you, Mi; Ruby. Are there any 
questions? 


Mr Fakins: Some of the churches Support your Eee ast 
denominations that 

It seems to me there are a number of various 
support what you propose here. Could you give us some background 


on this? 


Mr. Ruby: I am sorry I cannot, but I think the next 
group to speak is more knowledgeable on that issue than I am. 


Mrs Re oF.  Jonnston., Nia ahuDyargecC wy our lave any experience 
in terms of your legal representation of acts of discrimination 
against gays, such as taking cases. What kinds of things have you 
run into in terms of trying to look after your clients' needs? 


Mr. RUDY: IE ts, very dl hile boa Ol ance LO talk about 
that. My views on this issue are by now quite well known. I have 
represented a number of individuals from the gay community and the 
gay newspaper in charges currently against them which are now in 
the Supreme Court of Canada. 


In the legal system the serious problem is in the things 
which do not ever surface. It occurs when police: officers stry aco 
decide with the crown attorney what sentence to ask for in a case. 
There is the casual comment, "Well, he's a god-dammed queer. We 
don't. want to..give shim anything." Or when theyorcare ptryvindgeca 
exercise their discretion whether or not to withdraw a charge, 
again this matter of prejudice comes up. 


I do not think» that, the. formal structure of the egalteis sce 
as whole. as «weally) part of at. Certainly there anes isafequards sas: 
Can, remember a .case. about three or four. years aqo.e.t, Was .a o)UEy 
case where the homosexual element came up, and I was allowed a 
challenge for cause. I was very surprised because I thought I had 
got one; or. two ,people on a. jury panel Ob, approximately »40, or seo 
that had problems with that issue. To. my surprise, there were £0 
Or ll people who, when asked, said, "I cannot sit on this case. I 
cannot deal with homosexuality." It was put aside on a challenge 


for cause. I was surprised at how widespread it was in that one 
ELC Le tescs 


Formally,. there. iss°no real “problem “that. J1. can. see. eo The 
System works reasonably well. The informal discretionary aspects 


of it are as full of prejudice as any other aspect of Canadian 
life. 


Mr. (Riddell: First. ,of all, Dewants to Say, Mr. Ruby, I “am 
one who is prepared to listen to all the debate and make a 
decision. But what response would you give to a parent who comes 
up to you and says: "Where have my rights gone to? Do I no longer 
have a say as to who is going to teach my children? Do I no longer 
have a say as to who is going to lead the cub pack, or thes scout 
pack?" What about the businessman--and this is something I am 
confronted with all the time--who comes up to me and says: "Where 
have my rights gone to? Do I no longer have a say as to whom I may 
hire that is going to do the best Ob for me?” 


| You can come on pretty strong in the direction that you are 
going, but I doubt if you have ever been in the political arena 
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and I doubt if you have ever had to answer questions from these 
people who know what this bill is all about. They come BPA CoO..Our 
office and say: "Do I no longer have any rights as a parent? Do I 
no longer have any rights as a businessman?" I would like to know 
what your response would be to that type of thing. 


Mr. Ruby: You stop living the mythology of nineteenth 
century toryism and deal with reality. The reabity——te-—-that the 
rights of the parent are not absolute in this province and have 
not been for an awfully long time. The rights of the businessman 
are not absolute in this province and have not been for an awfully 
Pond etine. ~Ouite .usimply, ~ there, . are limits imposed by the 
Legislature, quite properly, on all those TIOheS asa, e-thel Te 
exercise. Your constituents have to stop living in the myth that 
they are free in that sense and recognize logical limitations. 


aney. Cannnote decide not to be taught. by a -iCatholic. It is 
not right; so we stopped that. And they cannot decide not to be 
Gaughte byiita, way, amind, you, -seither. »« If) .the’ Catholic ‘starts 
proselytizing for catholicism in the school room of a public 
school, he should be fired. If the gay starts proselytizing for 
sexuality of his own persuasion in the school room, he should be 
fired. The answer is that a good teacher or a good employee who 
does not violate or abuse his or her position has a right to earn 
Seeavanggegjustedikesiall.of us,have;.and that’ the’ rights: of people 
to employ whom they want and whom they want teaching their 
children run up against that limit. 


Per COmen Ole Ciink “that, 91S" “too much = to “impose "“and,= as a 
POlLtCiCian,, gs think, 1 could” explain that’ to “my “constituents, “the 
reasonable ones. That is the answer. 


Mrs Riddell: I am going to let somebody else ask 
Geectivens- Al juctdvantgto det you-i‘know IT; amnote2a,Torviltlt you 
were referring to me as being a Tory, I feel that I have been 
terribly downgraded this evening. I happen to represent the 
Liberals here and I just want you to know that. 


Hon. Mr. Elgie: Maybe you have been upgraded. 


Mr. Ruby: The only person I know who is really a Tory is 
my friend Susan Fish. We have been friends for a long time and she 
is not shocked by my views and, I hope, not offended by them 
either. 


Mr. Chairman: Maybe a twentieth century Liberal is a 
nineteenth century Tory. Is that where they come from? We do not 
know where they come from, but they do not know either. 


Mr. Ruby: Let me say nineteenth century Tories have been 
Very SucccCesstul in this province. 


Mr. Renwick: Mr. Ruby, do you think the words which have 
become part of the language that will solve the problem are 
"sexual orientation"? I am asking you in your capacity as a lawyer 
do you believe that the words do establish the right of protection 
against discrimination for the gay community? Have you any idea of 
the background of that particular phraseology as being the one 
that will accomplish the goal you have in mind? 


Mr Ruby: To answer the second part of the usted 
research. 
irst, no, 1 have no background and have done no case 
are you my off-the-top-of-the-head opinion but, as a lawyer, 
you know you get what you pay for in legal opinions. An opinion tis 
worth about that. 


Mr. Renwick: We are prepared to pay. 


9:30 p.m. 


Mr.skuby.,.1 would, think thatat would, do«, 1. thinkagsexuas 
orientation is a word which has passed into common currency very 
recently, but it has acquired a fixed meaning in that short period 
of time. I do not think it is ambiguous. 


Mr. Renwick: I take it what you are saying | USeuthaw the 
inclusion of those words could not be subject to misinterprecation 
DY. Ja aCOULL? 


Mr.» Ruby: 1 .would never , say) (that a ihere 2 ise nosgwoun in 
the English language, including "the" and "and," which has not 
been subject to misinterpretation by courts, but I think those 
words are fairly reasonably well chosen to convey the intention of 
what you are referring to. 


I would be willing to consider /other,valternatives bureau! 
have not had a chance to do that. I would think these reasonably 
well apt. If you have got a problem, would you contact me and I 
will be glad to do some research on it, or if there are any other 
alternatives you can think of or any problem particularly waround 
these words. 


Mr... Renwick: Let me ask it “in, a) differents way. ewoat. ms 
the content of the term "Sexual orientation"? 


Mr. Ruby: I think sexual preference of a fixed nature. 


Mr. Renwick: That, i take Vike would include 
homosexuality, heterosexuality and bisexuality. 


MraeRUDYs goat 1 Se.right.. 


Ms. Copp: Actually, I think Kinsey does define sexual 
Orientation in that context. I have a question I want to ask Mr. 
Ruby. Mr. Riddell was kind of-*hitting on it when he asked how does 
he answer his constituents. The general public wants to know what 
BCS rights!) are. Thatwiseems. to imply that perhaps we are offering 
something special in Bill 7 for sexual orientation. How would you 
respond to the argument, "I do not want Special, migntssacor 
minority groups like the gay community or the disabled community?" 


. Mr.4 RUDY: oT think that. etic a misconception of the human 
rights code. It offers no special rights for anyone. All--<it. does 


is guarantee certain basic minimums of decency which everyone has 
a-Fignt to in my view, 


frieze sisiaggreat  dealtor be:.said. for revamping the human 
magntstcodesse éthati it; deesxnot carry:.a String of different groups 
at the end of it. I personally prefer that as a textual structure. 
methimnkisnendsyeleanern andiefairer: I; think. British-Columbia cuses 
that phraseology, if I am correct. I am not sure which province, 
butt Je Bhakti LeaBritishiiCotumbia. 


Ticheyoustdo Not havevstotgqetwinto: this invidious “political 
process of naming groups and answering questions. That is 
undoubtedly why they chose that route. Our minister has not chosen 
Eiewercuce,; manag i. think rt) 1s foolish. It creates .a problem, but 
it may be in some people's interest to create problems of this 
Somat . 3 


Podgtically 2 pe fthink /ethes answer is. that. the question 
involves misconception of the human rights code. Our human rights 
code is drafted in such a way as to create that misconception. If 
you are quite willing, we can redraft it probably in a couple of 
hours of hard work so that it does not create that misconception 
any more. 


Ms wie COppsi: With respect to the British Columbia 
experience, I think that they have had also some problems with the 
general definition in that the issue of advertising, for example, 
of a homosexual dance in one of the Vancouver newspapers was not 
allowed because it was not considered to be within the confines of 
the public domain. So I guess there are arguments one way or the 
other ifor, athats 


Mr. sRuby:;,; That is..a. different kind of argument entirely. 
Once you include whatever phrase you want that covers sexual 
Orientation, there is no guarantee that the courts will then do 
what you, as legislators, want done. That happens all the time. 
You must not be disappointed when they refuse to carry out what 
you think are clear directions in statutory language. 


The point, however, is not to draw perfect legislation, but 
to draw legislation which you can be proud of that contains the 
minimum decencies, to include it whether it works perfectly or 
not. Efayaty isesayseseriousi, enough) aproblemy. Later on ait .can be 
amended, or court decisions can later on be overturned. That is 
thetprecessmmotisglegalelifesjandehd aminot., afraid of ait.)We.do not 
BUMG will pemeperEect..world, but«this -Jegislation is: just not: good 
enough, even for the imperfect world we do live in. 


Mr ei Van..Horne:s oOn ola, }point.,o£f order, Mr. ,, Chairmans..tThe 
definition was made a moment ago as to sexual orientation and I 
wouldti@ask GyounCto Srepeat “that; if ‘you. would, please. Fixed 
disposition? Is that what you said? 


Mremrubyeitivimdefiinition offs thestopy,of ymy ‘head: sase isthat 
practica biheeehaiwonldowdefinem sexual: ‘orientation asp a sexual 
preference of a more or less fixed or permanent nature. It 1S not 
transient. 


Mr .tnvanwelorne:s Wouldacyou care» to selaborate.” on’ -"fixed 
Orientation"? 
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Mr. Ruby: I think most people who have a sexual 
orientation keep it through their lifetime, although it 1S common, 
as I understand the literature, for there to be changes in that 
orientation at various periods. But it is usually more or less 
fixed. There are other people who change their orientation £on 
short periods of time. I don't think that has to be the kind of 
thing that is protected. It is a transient thing? ahd ALtmetse nee 


fixed. 


Mr. Van Horne: Excuse me for interrupting, but when you 
say change is that a heterosexual disposition? 


Mr. Ruby: Yes. Someone, for example, who is heterosexual 
may experiment for a period of time with homosexual relationships. 
We might call them bisexual. But it may be for only a short period 
of ‘time--a period of emotional *-disruption ora?) period of 
experimentation, one or the other. I think both happen. That is 
normal, but I don't think the temporary phenomenon is the one that 
bothers me. It is the permanent one that I am concerned with, the 
more or less permanent. 


Mr. Van Horne: If I could pursue that for a moment, the 
definition or description that you )are giving us is yoursown 9as 
opposed to what my colleague was touching on a moment ago. I think 
she made reference to the Kinsey studies. Is that something that 
is supported by other reading or study or evidence that you have? 


Mr. “Ruby: No. "It: “1s 4the *"kind?*obe opinion ftharw my steerned 
friend Mr. Renwick asked for--free and therefore of little value. 


Mr’. Stokes: "Mr. Ruby, ‘in "this= packet “of = information "thae 
you have ‘provided ‘to us, if! that were’ ~said “of *other* groups#em 
society, would you consider it libellous? 


Mr. -Ruby: ~’A- “group — Tibel"’is* “nots: a*-thing @ewhien ee 
generally known in ‘our law. 'Théere is aicriminaletibetiawhich Hac 
never been used in modern memory, in the Criminal Code. If it were 


used ‘of a particular ‘individual, “I wold ‘consider, Gt libellous, 
definitely. 


Mr. R. F. Johnston: Is Sheila Meagher an example there? 


Mr. Ruby: Yes, sure. That may be a question of qualified 
privilege because it took place during an election Campaign and 
courts are reluctant. It is just a fact, as some of you know, that 
you can get away with just about anything during an election 


campaign as long as it is bona fide. But that caveat aside I 
ENANK; Yes; riers | poedslous:. 


The problem with the libel laws is that in order to invoke 
them you have to spend a great deal of money on legal fees and 
court costs and you have to be able to show damages. I don't think 


Sheila Meagher, who was elected, can show any damages, so. she 
Cannot sue, effectively. 


i 


Ms. Fish: Mr. Ruby, a couple of the members have asked 
me whether you are retained by someone to be here. It was my 
understanding that you are here in your own capacity to present 


your views, but perhaps you could Clariive Chat. sfor scommittee 
members. 


Mr. Ruby: No, I have not been retained by anybody. When 
I appear as counsel, I make it known that I am appearing as 
counsel because then I am giving somebody else's views and 
position. I am giving you my own views as a citizen of Ontario on 
matters that I happen to care about very deeply. 


MSeeeriSihics Lathink Mr... Renwick ,may Have “been ‘pursuing 
this point when he was asking you about definitions: I am 70S Cano 
sure. Certainly you have already heard through some of the other 
questioning this evening an expressed concern about relationships 
with children which has come forward. 


One of the possible areas of questioning is whether the term 
"sexual orientation" might apply to an understanding that would be 
not merely between consenting adults but referring to paedophilia 
right, homosexual or heterosexual. In your view, would the term 
BcexUalmouientation asprovide protection -in--that-<regard-4and, ‘in 
your view, would that have been intended by your suggestion that 
sexual orientation be included in this code? 


Mr. Ruby: Bi cannot imagine that including sexual 
Orientation would in any way provide protection for what is simply 
pecCrime. omar neve MeiSseeno ~teconstitutional . jurisdictron-storzisthis 
Legislature to provide any kind of defence for protection from a 
crime. I cannot imagine the language, in the ordinary sense of it, 
would do that. It does not speak to the age of the person with 
whom one is having sex, but to the sex of the person with whom one 
is having sex. 


9:40 p.m. 


Ms. Fish: That would be my view, but I was curious 
whether that might not have been at the heart of some of the 
questioning on the matter. 


MreGekuby: mthatwis) .close)).to. the, standard) mentivoned= before 
of things that I cannot imagine the court getting wrong. 


Mute Ruane. Scohnnston:. Just to come back; todefinitions itor 
a minut, we have been talking about introducing two amendments 
around definition. One would be to add sexual orientation. The 
other would be to add the open-ended clause of other bona fide and 
reasonable grounds, or some kind of wording like that. 


Teen for oneeweason. Oraranother, vit. isnot possible s fo “ger 
Sernenencnrentationseacaeds to, the: code;g:cdo . you. think ~that «the 
commission would be constrained to not make judgement in terms of 
homosexual cases if all that was added was the open-ended, bona 
fide reasonable grounds, given the fact that the Legislature very 
specifically, because of the hearing process and the amendment 
process that would be undergone, did not add the specific term 
Bcexual orientation"? 


dios 


Mr. Ruby: That is too difficult a” question -for-—me* "ro 
answer. 1 don't know. I would really have to look at Tt Caren 
in context and do some legal research before I could answer that 
question. It sounds simple, but it is just not. 


Mr. R. F. Johnston: Again having to do with definition, 
the Life Together report defined sexual orientation as homosexual 
or heterosexual. It. gave_ no . other definition in terms of 
preference of a fixed nature and that kind of thing. Would that be 
a satisfactory way of defining it, or should it be homosexual, 
heterosexual, bisexual under the definition section? Would that be 
adequate, or do you feel that it would be important to have the 
more general approach that you have brought forward, sexual 
preference of a fixed nature? 


Mr. Ruby: I am not sure how one could with any elegance 
word the three different natures of sexuality so that it would fit 
in this section 1, unlike the other categories, which are quite 
general. Subject to that, there would be no objection to listing 
all three of them if you could find an elegant way of doing it. 


Mr. Ry EF. Johnston: “In “séction” I you “gust Naver cexuae 
Orientation, but under definitions on page three, part II, there 
are other definitions for age, et cetera. You might have a section 
(£) or (g) there which would say, "sexual orientations means 
bisexual, heterosexual, homosexual." 


Mr. Ruby:: That would be very™=qood- 


Mr. Renwick: I think the minister may recall that when 
the commission was before us during your estimates, I raised with 
him a number of pieces of literature and specifically this top 
piece of literature, Mr. Ruby. When the Attorney General (Mr. 
McMurtry) was before us, I raised again this specific piece of 
literature. I think the committee would be interested to know that 


this would not fall under the hate literature provisions of the 
code. 


Mee Huy: Theat. 1S raigne. 


Mr. Renwick: You would agree, I take it then, that to an 
ordinary person like myself, and I would categorize that as hate 
literature, it would not be the grounds for the kind of protection 
designated in the code as hate literature. 


Mr. Ruby: That is right. It is not subject to criminal 
process at all. 


| Mr. Chairman: I think many of the questions were indeed 
asking for your free legal advice, sir, which you did consent to 
give to us tonight. I don't know if the same fee applies in your 
Grlice after you! leave “this hearing. We do thank you for appearing 
before us and making your views known to ore 


Representing the Coalition for Gay Rights® in ‘Ontario ,=ewe 


have Mr. Jim Monk. With Mr. Monk are Mr. isti 
3 : - Heal 
and Michael Arkin. y, Christine Donald 


is 


Mr. Monk: Mr. Chairman, I would like to thank you for 
this opportunity to speak before the committee. Earlier today we 
distributed copies of our brief. We put them in your mail boxes 
downstairs. I imagine most of you have not seen that yet, so we 
are passing around another copy of it. I think we can answer all 
of your questions. I would hope so anyway. 


We have very little time left, so we are not going to read 
this thing to you. There are sections that cover the areas you 
have already raised with Mr. Ruby, but we do have some expertise 
of our own on the subject that we would be willing to share with 
you. 


My name is Jim Monk. I am the chairperson of the coalition. 
I am nobody special. I am an auto worker from Windsor and I am 
rushing away from you tonight so that I can go back to NV JOD; 
which was just returned to me this week, fortunately. 


The other members of our coalition who are Speaking here 
tonight are likewise not professional homosexuals. They are 
Smanary people,.and for- most’ of them this is’ their’ first” time for 
ins. Kind “of.presentation. We, are’ all a little nervous. Iwill let 
them introduce themselves now, if they will. 


Mr. Arkin: My name is Michael Arkin. I live here in 
Toronto. I am a management consultant. 


MeprHlealVeeMVya name )1S..Dan Healy’... -I. am i24. years ¢Or” age. «1 
am a student of languages at the University of Toronto. 


Ms. Donald: My name is Christine Donald. 


Meeeerorkc  aWwoat we would . like -t6 ,do, Mr> “Chaiftman, is 
just go over the introduction and summary of our brief and then 
entertain questions from your committee. In the introduction, we 
state that we think Bill 7 is in many ways an admirable bill, and 
the Minister “2s quite justified in being proud of it. No doubt 
your committee will find ways of improving it further, and we wish 
you the best of luck in those efforts. 


There is one omission that we feel is so serious that it 
really calls in question the whole concept of human rights 
protection in this province. Although you may not be aware of it, 
it affects many more people than is commonly known. Because there 
is no protection for gay people, or people thought to be gay in 
Seo wnNCoeee bill yrs, (in effect,.- actually se licence®™ to 
discriminate, harass and persecute Ontario's gay minority. 


In Life Together, the Ontario Human Rights Commission, 
Bepointeds "by the government ofthis province, “made ~ this 
recommendation: "Homosexuals have never received the same 
protection from discrimination as extended to their fellow 
citizens under the sex provisions of the Ontario Human Rights 
Code. As a result, they are subject to blackmail, arbitrary 
dismissal from their jobs and summary eviction. 
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"The commission recommends that the Ontario Human Rights 
Code be amended to extend to homosexuals the same protection 
against discrimination which is provided to their fellow citizens 
by including sexual orientation ase a grounds on which 
discrimination is prohibited in the code.’ 


Although we are willing to answer all of your questions, Mr. 
Chairman and members of the committee, we do have one of our own. 
We would like to know why we have not been included. We have not 
really heard that yet from the government or from the minister. 
When the minister spoke to the Labour Council of Metropolitan 
Toronto, he merely said it had been a decision of the cabinet and 
did not proceed to elaborate. We would really like to know why we 
are not in there, given that the human rights commission itself 
has recommended that we be in there. 


9250 Dem. 


As the summary points out, this is thewthird §Cime: we shave 
come before members of the Legislature with a brief on this issue 
Since 1972, when the last major revisions of the code took place. 


In this summary we have described some of the murders, 
beatings, incidents of discrimination and harassment which have 
occurred. across this province in a de facto ‘campaign Om Cerro 
against lesbians and homosexual men. By their silence, politicians 
have given tacit support to a double standard of law enforcement 
which encourages acts of suppression, denial of basic civil 
rights, and the intimidation of gay victims of crime and violence. 


. Government agencies have manipulated and interfered with the 
lives of gay people in many jurisdictions. Employers and landlords 
have arbitrarily dismissed or evicted gay employees or tenants. 
Gay taxpayers have been denied equal protection in the 
administration of justice. Repeated recommendations by members of 
the Ontario Human Rights Commission that sexual orientation be 
included in the code have been ignored. 


Pressured by a vocal and ever-growing group which calls 
itself the moral majority, members of all three political Parties 
have abdicated their responsibility to exercise authentic moral 
leadership and have dealt with the issue of gay rights strictlyein 
terms of political expediency. Two myths, frequently quoted in 
anti-gay hate literature, have been accepted at face value as 
reasons to deny human rights to homosexual women and men. 


The contagion theory, that homosexuality is spread by 
proselytization and the spectre of the homosexual as child 
molester are products of an ignorant and vicious prejudice. 
Research has established that there is no relationship between 


child abuse and homosexuality or the determination of sexual 
Or 1entation. 


Some have actually Claimed that there is no such thing as 
gay discrimination. The cases cited here, the statistics "supplied 
uO US bY <Ehe minister On informal complaints to the commission 
and the experience of the protective legislation in Quebec, all 
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argue to the contrary. A Gallup poll conducted on June Cel? hy 
indicated the majority of Canadians favoured the granting of human 
rights to homosexuals, despite the fact that the majority of them 
also disliked, disapproved and did not understand homosexuality. 


Our brief concludes by demonstrating that Support for gay 
rights exists in many sectors of society. We list some of the 
churches, labour, business, medical and social service groups and 
professions and others who have come forward, as Clayton Ruby did 
today, and ask that you change this code to protect us as well. 


Ms. Donald: There are two aspects I just wanted to pick 
Upyonjjatiterh this because lesbians; .I gather, are supposed to be 
discriminated against less than gay men. In two specific areas I 
think the discrimination that works against gay men works more 
severely against lesbians. 


The first area is the economic one. In Ontario now, women 
Stvllecarn gless. than men. I think ‘that ‘the figure-is.about 60 
cents to every dollar. That is to say, a lesbian living on her own 
with no husband or no male income to draw on is in a much worse 
position than a heterosexual woman, especially one with a husband, 
Mao, Canemake yup. the balance. if in addition. 7to  thisyshe has to 
lie, conceal, invent stories of how she spends her spare time in 
Sacer eeromsnangs yon to. thati.income, she,’ iss put <ins «a doubly 
disadvantaged position. 


This is even worse I think for lesbian mothers for whom, if 
it is known that they are lesbian mothers and they lose their 
jobs, the welfare provisions are totally inadequate. On top of 
that, it follows that having less income, lesbians need to seek 
out cheaper housing. Here again, they have to conceal their 
sexuality in order to get what housing is available. 


The second area I wanted to focus on is violence against 
women. Women commonly are harassed on the street, are sexually 
assaulted; this is known. Their recourse for this is supposed to 
be to go to the police and complain that something has happened. 
Just one instance will show; an instance cited in Larenne Clark's 
survey on group rape in Toronto. A woman who was raped went along 
to the police who, when she said she was a lesbian, told her: "You 
have no case. You deserved it." 


I think under these circumstances it is clear that lesbians 
are suffering in a way that the government should not countenance. 


Mreguveaiy:s Io think, we Vare ready = to invite questions from 
the committee. 


Mr. Chairman: Are there any questions of Mr. Monk or any 
one of the witnesses? Or may we channel them through you, Mr. Monk? 


Mr. Monk: I think Mr. Arkin has to do a TV interview. He 
Wiel belwith us again shortly. 


Ms. Copps: Just picking up on a few items in your brief. 
It is unfortunate that most of us did not have a chance to see it 
earlier. On page 13 you say that the Ontario Human Rights 
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Commission in the first three months of last year received Zo 
complaints of discrimination on the basis of sexual orientation; 
and that apparently came from a letter Prom ur woes 


Do you know what the drsposition "of those complaints ooee 
Were they responded to in any way, shape or form by the commission: 


Mr. Monk: Sometimes the commission in the regional 
offices has been able to conduct informal inquiries and attempted 
to serve as a mediator in these circumstances. They have no legal 
authority to seek redress and in most cases the complaint was 
simply accepted and filed and nothing further was carried on. 


We are not covered in the code. No matter how willing and 
eager human rights' commissioners and their representatives are to 
stamp out discrimination, they have no powers mor CO SSO. Tice 
area. 


Me. COpps: On pages or land 16, I see you refer to at 
least two instances of discrimination involving not only people of 
homosexual or lesbian preference but also people who were somehow 
peripherally involved with them; in the case of Cate Lazarov of 
North Bay and in the case of John Argue in Toronto. Can you 
elaborate a little bit about these cases? 


Mr. Monks: In both of these cases the people you 
mentioned are gay. 


In John Argue's case, he was a swimming instructor at a 
public school and overheard remarks by some of the students at 
that school that were of an anti-gay nature. They were pretty 
insulting remarks. He stopped briefly and told them that kind of 
language was just not acceptable; it was offensive to gay people, 
that he was a gay person and did not wish to hear it again. 


His principal heard of this and got quite upset, attempted 
to dismiss Mr. Argue and took proceedings to the board. There were 
a number of hearings about the matter. The board of education 
stood behind Mr. Argue but he found it necessary to leave his 
employment in that area because the nature of the relationship 
just was not conducive to remaining there any further. 


Cate Lazarov's case is the most recent case. It comes from 
the area represented by Mr. Chairman. She had worked as a 
volunteer for a phone line that took distress calls from people; 
Telecare ministries. This phone line had already set up a system 
of referring gay calls to a gay organization in North Bay. It was 
already accepted; the referral cards were in their files. 


One of the persons receiving a phone call from a gay person 
asking for a referral was denied and was told that the woman 
answering the phone was unwilling to provide that information. 
Cate Lazarov inquired why and asked several times to speak with 
the volunteer involved and was not able to. 


She spoke with che. directou vandwdot wno satisfaction there. 
She finally complained to the board of Telécare.« When they met to 
deal with the issue they did so by asking her to resign; no 
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redress in terms of the way the gay calls were being held was 
discussed. 


Ms. Copps: For the cases you have documented, I imagine 
there are probably many others that never come to PUBIC mLIoht. 
Can you tell us a little bit about the Quebec experience and 
perhaps address the objection of some people who think that if 
sexual orientation is included in the code, we would be flooded 
with thousands of cases to the point where the commission would 
not be able to deal with them? 


Mr. Monk: You should be, but I am afraid that would not 
bey thes sitvation. yrEven*vin Quebec); where, .it isi Jildegal®. to 
discriminate against people because of their sexual ‘orientation, 
the human rights commission receives very few complaints in 
comparison with some of the other areas of discrimination. 
However, if you look in our brief under the section on the Quebec 
experience, that is indicative of the kind of redress we are 
searching for. 


io Ws Mle 


Most gay people are unwilling to let straight people know of 
their sexual orientation no matter what the legal protection may 
be, because harassment does not go away just because it is 
illegal--as most women know, as most black people know, as most 
Jewish people know. It is a start to have it in the human rights 
code; by no means is it a solution. 


Each year for the past three years 20 or 30 cases have been 
dealt with in Quebec. Our brief shows you some of the examples: a 
person who was fired receiving a $10,000 settlement and a 
favourable letter of reference; a newspaper paying $800 to avoid 
appearing in court because it denied an ad for a gay conference. 


This has been operating for three years and although in. 
Quebec they receive more complaints on the basis of sexual 
Orientation than in the area of language, it still only amounts to 
two or three per cent of the cases dealt with by the commission 
there. 


There is no reason to suspect that it would be any different 
here in Ontario. 


Most gay people do not come out when they are discriminated 
against or when they are fired; they merely accept it. They move 
on. It will be a long time before we educate our own people to 
stand up for their rights. There is just a handful of us now who 
Southatseoropaplywin «theytenssof thousands. ,There are hundreds ‘of 
thousands of gay people in this province. 


Ms. Copps: I just wanted to ask one last question. E 
imagine that over the period of the number of years this issue has 
been under discussion your organization has had meetings and has 
been lobbying each political party. Do you have support within all 
political parties? Could you elaborate on the kind of response you 
had from the Minister of Labour prior to the introduction of Bill 
far 
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Mr. Monk: There are individuals within all three parties 
who are both opposed to and in favour of including sexual 
orientation in the human rights code. 


The NDP took a position at one of their annual conferences 
that they would like to see Vtech] code, although they have not 
always been that eager to act on tt, especially” in. “a "preceltec ui 
situation. 


A number of members of your party--the Liberal Party of 
Ontario--have expressed their SUpDOL tc etOre SUSI © sOchems have 
indicated they are vehemently opposed. I do not believe that in- 
Ontario you have a party position. 


Nationally, the Liberal Party of Canada has taken a vote at 
the national conference and said that discrimination should be 
banned on grounds of sexual orientation. 


Within the Conservative Party here, the only outspoken 
advocate is the member for St. George, Susan Fish. That is obvious 
because of the nature of a large number of her constituents. 


We met with the Minister of Labour several years ago. He was 
very kind to schedule us for a half-hour appointment; I think we 
spent perhaps an hour and a half with him. We suspect that he is 
favourable. He has not said anything. He is bound by the cabinet 
but he can speak for himself--at least, I would hope he could 
speak for himself. But we have received no answer publicly as to 
why we are not being recommended for inclusion in the code. 


It is interesting that a former Conservative member of 
Parliament--now the chief human rights commissioner of 
Canada--Gordon Fairweather, is one of the most staunch supporters 
of gay rights. Similarly, the Conservative MP from, I believe, 
Burnaby, British Columbia, has recently moved a private members' 
bill in the House of Commons to amend the federal human rights 
code. 


It is not a matter that the Conservatives are against this. 
I think there are some members within the Conservative Party and 
‘the Liberal Party who have yet to be convinced, and we are 


realizing that the support from the NDP is not always as strong as 
we would like. 


Ne. Riddell: inp alle. tLajreness, you Should have made 
reference to the former member for St. George who fought a Pretty 
good battle for homosexual rights. 


Mr. Eakins: That's for sure; one of her strong points. 


Mr. Jonkes -Thatiss truce. .uWwewm.were disappointed, though) Wat 
the end. It was sad that when she resigned from office a number of 
us were quite mad at her for not taking a stronger position before 
the election. Nevertheless, there is no doubt that Margaret 


Campbell has been one of the most outspoken 
Legislature for gay rights. B members “Of scents 


i 


It is a shame that your party has only produced her, Stuart 
Smith and Sheila Copps; Mr. McGuigan, although he did not speak 
very loud, definitely made a very brave stand. 


Ms. Fish: I wanted to pick up on some of the things that 
were addressed to Mr. Ruby, which he suggested, Mr. Monk, perhaps 
you could speak to. One of them was the question that Mr. Eakins 
had put respecting various congregations and churches which have 
spoken out in support of the amendment to include sexual 
orientation in the code. 


I know that you have listed a number of organizations at 
the front and you have indicated right in here some of the 
congregations, but perhaps you could speak further about support 
which has come for this amendment from a number of the churches 
and congregations in Ontario and across the country. 


Mr. Monk: AC” the~ Dack~ of, “our® brief -we“wist organizations 
that have supported us--did you mark off the churches? 


Mgue@iiceiy: tUeiwiellooread sy off _ they -list» of. thejyechurches 
involved. These organizations or bodies have supported the 
inclusion of sexual orientation in the Ontario Human Rights Code: 


fhe Angl veania*ChurehY of) Canada; the’ “Anglican, Churchoof 
Ontario; the Canadian Council of Christians and Jews; the Canadian 
Council of Churches; Catholics for Social Change; the Christian 
Movement for Peace; Council on Homosexuality and Religion; the 
Episcopal Commission for Social Affairs of the Canadian Conference 
of Catholic Bishops; the First Unitarian Congregation of Metro 
Toronto; the Ontario House of Anglican Bishops; the Ontario 
Provincial Council of the Anglican Church of Canada; the Society 
of Friends, the Quakers; the Student Christian Movement; the 
Subcommittee of the Spadina/Bloor/Bathurst Interchurch Council; 
the United Church of Canada; the Unitarian Universalist 
Association of Churches in North America. 


Ms. Fish ‘thank you. T would” also-“like —-to. pursue’ some 
questioning that Mr. Johnston began again with Mr. Ruby on the 
possible alternative wording about a general clause which would 
come in that would say, "May not be dismissed or may not be 
refused housing, except for reasonable grounds that apply to an 
Miabilerye tomipertorm a ejob, sand ) so” forth. /PYou *were- heres You 
heard that line of questioning. 


I wonder if you would comment and advise the committee on 
your views of such wording as an alternative to an amendment that 
would specify sexual orientation? 


Mrs. Monk: The code specifies a number of other 
categories. If you are going to maintain that system, then we 
think sexual orientation should be in there. The BC code does that 
as well and then ends with the clause that has been suggested by 
.Mr. Johnston. 


That is not a bad idea. In the one case where we have taken 
that to court, the BC Human Rights Commission ruled in our favour 
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that the refusal of the Toronto Sun to publish an ad for a gay 
dance,, Was;. lnassact—— 


Inter jection: Vancouver Sun. 


Mr. Monk: Yes, Vancouver Sun. Sorry. Sometimes we have 
the Toronto Sun on our minds too much. 


The BC Human Rights Commission ruled that the refusal of the 
Vancouver Sun to print that ad was, in fact, not a bona fide cause 
for discrimination. It was reversed in the courts up to the 
Supreme Court of Canada and then, despite the dissent of the Chief 
Justice, the majority of the members of the Supreme Court of 
Canada ruled that in that particular case the Sun was justified 
because they did not want to offend their readers. 


So ‘we did not , Get, ‘much, “sactislacticn oue  -O1  stilosc 
proceedings, but that is about the only time I know of it has 
actually gone to court. Maybe in the future it will be useful. 
There would have been no question if sexual orientation had been 
one of the clauses in the BC Human Rights Code. 


Ms. Fish: Just so that I can be clear and perhaps other 
members who would be interested in this, based on - your 
understanding--you are not a lawyer and neither am I--the one 
Place that such alternative wording would appear to have been 
tested appears not, in fact, to provide the kind of protection 
that is being suggested by a simple amendment which would include 
sexual orientation. Would it be fair to draw that conclusion? 


10:10 p.m. 


Mr. Monk: We would like to see both, but if we are going 
to have a choice between one or the other, we would like sexual 
orientation. 


Ms. Fish: All right. I have no further questions. 


Mrew.J. M. Johnsons; .Mr.,..Monk, you. mentioned. to Susana 
Minute ago a list of the names of several church groups that 


Supported your group. I wonder if this is support and what type of 
Support. Could you elaborate? 


Mr. Monk: The type of support is important. They are 
Suppor ting human rights for people who have a sexual orientation 
that differs from the majority--human rights for gay people. As 
the line goes, they are not condoning the so-called homosexual 
lifestyle. In actual effect, there are many gay life styles as 
there are heterosexual life styles. I really doubt that life 


styles can be categorized just in terms of sexual Orientation to 
Start, with, 


A number of those churches do not approve--most of those 
churches do not approve of homosexuality. Nevertheless, they feel 


it is important to defend the human rrahts of 
is what they have done. g of gay people and that 
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Mr. J. M. Johnson: On page 29 your statement is public 
Support for gay rights and then you list the churches. 


Mr. Monk: Gay rights are human rights for gay people. 
Mr. J. M. Johnson: Is that not misleading? 
Moe Monne * ado not Chink “so. 'Ne: 


Mr. J. M. Johnson: Then define the support. Further to 
that, could you provide the committee with documentation of this 
support? 


Mr. Monk: Over a period of time. 


Mire Ue UONNsSOn: You “state you -have ithe “support ‘of *the 
churches. Could you provide this committee with that documentation? 


Mes Monks “TE you :like,* sir, we “will ask “‘them to come 
here and speak to you themselves, which they have done many times 
before the human rights commission in previous hearings on the 
human rights code. 


Interjection: Are these church groups? 


Mr. Monk: A number of church groups made presentations 
to the human rights commission and they are in fact quoted in the 
report, Life Together. If you read the report, Life Together, and 
the two pages which deal with sexual orientation, the authors of 
that report make note of that fact. 


Mr. Riddell: The paragraph under that heading explains 
mo raat by "we li 


Moroes. “Me. Donnson:” No. “It* does "6xplain it’ “but certainly 
ene first five words; "Public support for’ gay rights;"°1is a’ little 
different than the last. Is it not? 


Mr. Riddell: You have to read that second paragraph to 
know what it is they are supporting. 


Mr fd. Mi" Dohnson: But the “one says "Public support for 
gay rights" and the other says that they have gone on record as 
opposing discrimination on the basis of sexual orientation. Is 
enact id1tererenty,,. or sam I-- 


Mr. Monk: No, I think they are synonymous. That is the 
way we use them. A number of people who are opposed to protection 
based on sexual orientation use this argument that we are asking 
for special rights. The term "gay rights" is received like the 
term "sexual orientation." It has a certain meaning now. All sie 
means is human rights for people of homosexual orientation--no 
privileges, no extra, added, special benefits that other people do 
not get. We want to be treated like everyone else and that is what 
these people have said should happen. 
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Mr. Jis M. Johnson: line you could provide us with 
something a little more descriptive-- 


Mr. Arkin: Jim, if I may add something | tonwthat. My 
understanding is that many of the groups that are listed here have 
Sent letters to ‘the’ Coalition, iforn sGay. Rights in Ontario 
specifically stating their support for the inclusion of the term 
"Soxual orientation" in the human rights code. Copies of those 
letters are on file in our offices. 


Somer OL sathe sorgani zationSagmasted sere have collective 
agreements with their employees and in those collective agreements 
sexual orientation is one of those protected classes. Some of the 
other organizations, like the Canadian Psychological Association, 
have issued public statements or have passed resolutions at their 
conferences stating that they support the principle that people 
should not be discriminated against on the basis of their sexual 
orientation. , 


Ms. Pish*ss It. sounds? toy me, &Mo. Chairman, gilt wieeta vee uae 
it would be fairly, easy-to. go..into,the files, to. secure, copies 
which could be filed with the clerk of the committee and made 
available to committee members who may wish to understand a little 
bit more detail behind the listing.e1 take) it: <that itsepessibite gee 
do and that you would be able to do that for the committee. 


Mr. Monk: We have done that before. 


Mswo-Fish: Jt:) is) no-sproblem then.’ 18 that. answers your 
question, that can happen. 


Mrs Eakins: You have listed three cities--Ottawa, 
Toronto and Windsor. Do you have letters of support from them, 
like motions from the council? How do you indicate the support, 
Says, crom the. city of .Ottawa,.thescity of, Toronto and the cityeot 
Windsor? What is the nature of that support? 


Mr. Monk: All three of those cities have passed special 
resolutions,,“banning. discrimination Jon), thes Ybasis. ofe usexoae 
orientation among their own employees in their own city functions. 
In the preambles to those resolutions, they have expressed a 
general sentiment that they are opposed to discrimination on the 
basis of sexual orientation. 


. It is’ illegal” for =the city vol Toronto, wacecen employer, to 
discriminate against its employees because they are gay; likewise 
in Ottawa and Windsor. 


Mr. Eakins: Right. 


Mr. Monk: I might point out that a number of GLELES gin 
the United states, shaver done isthe Same. se athe guonly a blangen 
Jurisdictions we are aware of that have these kinds of clauses are 
the province of Quebec and just recently the country of Norway. 


DEEN nee Cae tas Johnston: How many collective agreements are 
there that you know of in Ontario and in this jurisdiction which 
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have bargained for and successfully gained the sexual orientation 
protection? 


Mr. Monk: I could not give you an exact answer because 
we list here the number of locals of various different unions, but 
we have not differentiated between whether those are resolutions 
of support from the local or whether they have actually been 
within the union contract. 


I do know that UAW 195 in Windsor, which is where I am from, 
Has pbeer- qsaccessiul, «in. “four: *.or five different collective 
agreements with auto parts manufacturers. The Communications 
Workers of Canada, I believe, were successful in getting that 
clause in their contract with Bell Canada. 


I would really have to go back and check them all out as to 
what the nature of the support is that we have reached. But I 
would say that it would be in the order of 10 or 12--not that many. 


Moe Rowena wOuUnStON: (It, would be va-ftuseful thing..to%know, 
Mr. Chairman. I have just become aware that Trent University's 
faculty has got that into its new agreement and that a couple of 
other unions have. 


Mr. Monk: The University of Windsor as well. 


Mr. R. F. Johnston: The point that I was trying to make 
in my presentation on second reading was that this is being 
developed within the society at the moment by groups which may not 
always be seen to be that progressive in terms of human rights 
kinds of issues. Some locals--UAW--are not always seen to be in 
the forefront of all things, in terms of individual rights at any 
rate, and it is something that has been taken on. 


IT wonder if I could just turn the tables here. I sense a 
fair amount of uptightness in the committee in talking about 
sexuality in general, I am sure, let alone your particular 
preferences. How many businessmen are there in Toronto who are 
organized now as gay businessmen? 


Mr. Monk: It is a fair number, I would say. 


Mr. Arkin: There is, as you probably know, an 
association of gay businesses in the city, but I do not know how 
many members they have. The association has been around for quite 
Some time now. It is interesting to note that the convention 
bureau of this city refuses to allow them to join, even though 
they have all the requisites that any other organization of 
businesses in the city might have. 


Ms <i pone ta « "Of Bucourse: \ there’ will. P.beis rao" lot tV of. ‘gay 
businesses that have not joined that particular group. 


Mr. R. F. Johnston: Right. 
I have a rhetorical question I would like to put to you. We 


are continually looking at this in terms of a gay rights issue and 
in terms of the sexual orientation. The reason For that<is? that 
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the particular persecution happens to be of gay individuals. But 
it would be quite possible now within the city of Toronto, it 
seems to me, for gay employers to reverse that discrimination 
against somebody who is after a job at a pakticularsEenStpeution 
whose orientation might be heterosexual. 


Is that not the case under the present act, as you would 
understand it? If you were running a business, you could ask 
somebody what their sexual preference was and when you found out 
that they were heterosexual, you would be able to say to them, 
"There is no place for you here." Is that not the case? 


Mr. Monk: Theoretically, yes. 


Mr. R. ee Johnston: I just want the committee to 
understand that when we are talking about this matter of 
sexuality, this group may have a different, sexuality ~or jsexnal 
preference than some members of the committee, but-- 


Mr. Monk: Could I comment on that? One of the areas you 
were getting into with Mr. Ruby was this question of fixed sexual 
orientation. It disturbed me because the definition of sexual 
orientation usually includes bisexuality, which is a category of 
people much larger than exclusively homosexuals. Those people, 
too, should be protected because they happen to vary or differ 
their sexual orientation. In regard to gender it should mean no 
difference in terms of their employment, houSing or access to 
services. : 


10:20 p.m. 


More important, a number of people, because of their manner, 
their style of clothes, the way they hold themselves, are 
suspected of being homosexual even though they are not. They fit 
common stereotypes of what gay people are like, even though those 
stereotypes are highly inaccurate. Those people, too, deserve to 
be protected from discrimination even though they are 
heterosexual. 


There are a large number of people who only have one or two 
homosexual experiences in their adult life, yet they are. still 
Subject to blackmail. There are straight people who have gay 
friends, but those people are suspected of being gay because of 
their associations. Why should they be discriminated against?) This 
would be the effect of that clause, to ban all of that kind of 
discrimination. We see that it is no different from any of the 
other types of categories that you already have in the code or are 
proposing to add now in Bill 7. 


Mr. Riddell: If the minister ever decided to include 
rights for homosexuals in the bill, then what Mr. Johnston brought 
up 1S something we have to give Pretty. careful, sconsitcaerattons co 
because we want to make sure that the heterosexuals are sNnoty go nG 
to be discriminated against either. 


At the beginning of Mr. Monk's presentation he posed a 
question, and I wonder if he might expect an answer from the 
minister, not only for the benefit of the Group here who are 
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interested but for the benefit of some of those of us on the 


committee who have never really fully understood the reason that 
the minister decided not to include it in the bill. 


It is not just good enough to say it was a cabinet decision. 
You must have gone in there and made some kind of a presentation 
to cabinet. Is it unfair to ask what your thoughts are on this? 


Hon. Mo’ Elgie: I appreciate the opportunity of 
appearing before the committee like this. It is a great occasion 
for me. I never see you otherwise in the House. We never discuss 
these issues. We never have an opportunity to discuss any matters. 
I think you know very well the position that the government has 
taken, namely, that one's sexual preference is not a matter that 
this government feels is something that should be defined 
specifically within the human rights legislation. 


Pte isn <a. Craminaliioftfence “ane this, country. to > have 
homosexual relationships and the government does not feel that it 
should be enshrined aS a normal lifestyle or an acceptable 
lifestyle within the human rights legislation. That is it. 


Mr. Riddell: I think, in all fairness, you have come out 
with a pretty arrogant kind of an answer. There is probably no one 
here who has sat in the House more than I have, but unfortunately 
some of us have to sit in committee when you are up in the House 
debating a bill. So let us not get a wrong impression going here. 


Mr. Chairman: The purpose of the hearing is really not 
to get the minister's opinion at this stage. I think there is a 
forum for that. We are here to hear from Mr. Monk and his 
associates. 


MS wacopps.) Just.for)ithe= record, vil would like to clarify 
that Mr. Riddell's question was not what is the position of the 
government, but what is the position of the minister personally, 
and whether he is prepared to articulate it. 


HOD Mae. «metres MS..2sCODps, . 1 appreciate that it has been 
some time since your party has been in power, but the fact Of) slate 
is that the government position is each member's position. 


Ms. Copps:, That is not the statement that you made to me 
personally. : 


Hon Mine Blgie: That is .the government's position. 


Ms.. Donald: I would like to clarify something further. 
We did not, in fact, ask what the government's position was, but 
why it was thus. To clarify that further, we did not ask what the 
government's position was, but why the government has taken up 
this position. : 


Mrs “Chairman: The minister. has answered a couple of 
questions that I suggest probably are not really in order. 2° think 
we are here to hear your brief. 


Mr. Monk: We are quite willing to have the minister join 
our delegation. } 


26 


Hon. Mr. Elgie: On the way back to Windsor? 


Mr. Arkin: If I may, I have something I would like to 
say. One comment to the minister is that I don't know how oo a 
it is for him to say, with all respect, that the government's 
position is every member's position. I live in the riding of one 
of the members here. She has told me to my face that she supports 
the inclusion of such an amendment and that she would vote for 


such an inclusion. 


My main comment is to you, Mr. Riddell. You asked what you 
would say to your constituents if they say to you: "Where are my 
rights? Who can teach my children? Can I say who cannot and who 
can?" I ask you what about ‘the rights of the’ gay students in the 
classroom? “I went to school -in “this province. 1. Wasm born this 
province and I had all ‘my schooling “in” this” province. “1~ waci a 
public school and in secondary school here. 


Who considered my rights? Who considered my rights when I 
was a homosexual jin the “public school * andvywas “taughtesthac 
homosexuality was bad. I saw other students and teachers and 
principals condone attacks on homosexual students and verbal 
assaults on homosexual students. Who was protecting my rights? Who 
was speaking for me? Who had the principles to stand up and say no? 


Mr. Monk: We are quite willing to provide you with any 
other information, if the committee would like to come back and 
Suggest that we dig up some more stuff. But it would really help 
if you would go to the human rights commission to take on that 
responsibility. We spent $15,000 last year among our 30 
organizations working on this issue. We understand that the 
government and the Legislature have a lot more resources and could 
probably do a more effective job than the one we are doing. 


Ms. Fish: That speaks in part to the questions that Mr. 
Johnson was putting about some further background or documentation 
on the groups listed. I would be prepared to suggest that if it is 
a real problem in terms of photocopying material already filed 
with the human rights commission, the committee request the 
commission to convey to us copies of materials, letters’ and "so 
forth that were filed with them when they considered this matter. 
My point is that I am trying to accommodate the question on the 
documentation in a fashion that is going to be the most effective 
and most efficient. 


Mr. J. M. Johnson: There was a list of churches and 
church groups read into the record. 1 Simply asked for 
documentation of the dozen that were mentioned. If the copies are 


not filed, it is certainly only a matter of 10 minutes to Danan 
photocopies. 


Mr. Chairman: © ithinkee re Sone (.copyenis brought > "to. etre 
clerk, the clerk will take care of the copies. He will make sure 
that the information is supplied. 


‘Mr. Monk: IT was not speaking about — your specific 
question. I was talking about the whole issue of documenting 
discrimination against gay people in this province. 


al 


Ms. Sop se nOULd= =Tte be? possible, pursuant to the 
statement in the brief that there were at least 23 complaints 
Peco sin 197) for this committee “to receive copies’ “from ‘the 
Ontario Human Rights Commission of these complaints? 


Honsotr se Bigies: Iwill’ havelto ‘get! a: legal: “opinion on 
that, Mr. Chairman. 


Mr needa inows I wonder sif ='Iis might? ask °.a questionie for 
clarification. You have listed as one of the organizations of 
Support the general meeting of the Emmanuel College Student 
Society. Is that the Emmanuel College of the United Church student 
Ministers. «would you’ clarify that? It. is on page 30 under (9g). 
Poecmecnismeincicacre «support. from,:'das .1 take it, the. student 
ministers? Is that the situation? 


MoeeeMonk: « Lt) Looks: like it -was a resolution ‘passed 
through a general meeting of that student body. 


Mr. Eakins: Would it be possible to have that resolution? 


Mr. Monk: We could go and ask them for it if we do not 


have it already. 


Mawecekins:  leeust ‘think it would ‘be helpful. Like Mr. 
Riddell and others on the committee, I am anxious to hear of the 
Saepomtteeelemechink «Our. position here .'is to’) listen’ to” .the 
presentations and to make a decision on that basis. I would like 
to be able to have the resolution of support so that we can follow 
how they supported this. . 


Mreeepemee see cOnnston:: I have two things.: I have “a. little 
trouble with our persistent request for extra documentation. I 
hope we do the same thing with the handicapped groups if they list 
groups that are in support of them, and ask them to bring forward 
further documentation to prove it. I am a little concerned about 
that. 


Secondly, Mr. Renwick and I, when we were dealing with the 
hate literature side of this, espoused the idea that perhaps the 
human rights commission in Ontario. should have some rule in 
collecting information on what one of their groups, the Symons 
group, at least said was a problem in our society, that is, the 
lack of protection for sexual orientation. Another element of the 
bill would ‘be that kind of a role for this commission to do 
studies and to undertake investigations on a broader scale than on 
the individual scale. Is that something which you would support? 


Mr. Monk: I will definitely ask them for that. 


Ms. Copps: With respect to my request for documentation 
from the Ontario Human Rights Commission, I think members of the 
committee would agree that we would be prepared to accept that 
documentation without names.’ 


Mr. Monk: Could we make one last final suggestion, Mr. 
Chairman> We really think that you should call your colleagues in 


28 


the adjacent province and ask their permission to have members of 
their human rights commission come here to tell you how their 
legislation is working in the area of sexual orientation. They are 
dealing with the issue and they have more experience with this 
than anyone else in this country. 


Mr. Chairman: Thank you very much, Mr. Monk and members 
of your association, for appearing before us tonight. 1 thinker 
would be remiss if I did not congratulate you on an excellent and 
thorough brief and for being able to appear on such short notice. 
We do appreciate that. 


The committee adjourned at 10:33 p.m. 





STANDING COMMITTEE ON RESOURCES DEVELOPMENT 
THE HUMAN RIGHTS CODE 


WEDNESDAY, JUNE 3, 1981 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


CHAIRMAN: Harris, M. D. (Nipissing PC) 
VICE-CHAIRMAN: Stevenson, K. R. (Durham-York PC) 
Rakans, J. °F. (Victoria-Halibugton! b) 

Baton; Re Gy MMreabesex.-PC) 

Havrot, E. M. (Timiskaming PC) 

Johnson, J.-M.) (Weblingten-Dubternin-=Peel Ipc) 
Rerri0;, VeiiGountNvaganamt calisr hr) 

Lane, J. Ge (Algoma-Manitoulin (PC) 

Laughren, F. (Nickel Belt NDP) 

McNeil ge Rs he ite Lorne PC) 

Riddell, J. K. (Huron-Middlesex L) 

Stokes, sU.wee bane Nip1gon NDP) 


Substitutions: 

Copps, io. Me (Hamitkton Centre ih) ror Mr. Kerrervo 
Pish)) Hosa a ouMmGeCOrge, PC) tfor Mrs Jonnson 
Renwick, J. A. (Riverdale NDP) for Mr. Laughren 


Also taking part: 
Boudria, D. (Prescott-Russell L) 
McClellan, R. A. (Bellwoods NDP) 


Clerk: Richardson y.A. 


From the Ministry of Labour: 
Brandt, A. S., Parliamentary, Assistant to!’ the Minister 
Blare ) Hone) Rey Goo Minister 


Witnesses: 
Campbell iC. ‘Counsel, for Mrs. \Dagg 
Dagg, A., Private Citizen 


From the Ontario Chamber of Commerce: 
Gray, D., Member, Labour Committee 
RUDINOLE, wR asA., vPresident 


LEGISLATURE OF ONTARIO 
STANDING COMMITTEE ON RESOURCES DEVELOPMENT 
Wednesday, June 3, 1981 


The committee met at 10:13 a.m. in room No. 228. 


THE HUMAN RIGHTS CODE 
(continued) 


Pouctceracion “or Bill 7, An Act to revise and extend 
Protection of Human Rights in Ontario. 


Mri Cheaimar-sWel YWocall- the smeeting “tove order!. The -clerk 
informs me that the Metro Tenants Legal Services called last night 
and indicated they would not be here today. They do wish to submit 
Pewritcecenlesubmyssion #but,* according ©to! “the “clerk; we: have not 
ascertained whether they wish another time or not. 


We will be hearing two briefs this morning. The first is 
from Ann Dagg, represented by Charles Campbell. Would you come 
Pouward2es ther relerk® \ihnas | copies’ of your ‘brief: which. he is 
circulating. 


Magee Campbell hear Mme Chairman, «Mrs.7° Dagg | has*.a i {submission 
in written form which has been given to you with respect to a case 
that involved the Ontario Human Rights Commission. I am going to 
ask her to explain that. Then, to assist the committee, I would 
like to make some observations that I think may have some bearing 
on your’ considerations with respect to the act. 


My. Charrmant Thatérs. fine. “Mrs. Dagg. 


Mriss iPagccis- Every Gyear | scores. of people complain about 
treatment they have received at the hands of the commission. One 
person wrote to the Globe and Mail and said that each real case 
Poeu. Sli s000-mSomamiict of money’ is fbeing ‘spent; but Todo not 
think it is being spent wisely. 


To come -to’ my brief then, there are four things that the 
Ontario Human Rights Commission should do. One, it should have a 
full investigation of each case, and in my case this was fine. 
Second, there should be a quick response. Third, there should be 
an impartial assesment of the evidence. Fourth, there should be 
complete openness to all the charges made. 


My own case was regarded as one of Sexual wauscrimineacrvon ein 
hiring against the biology department of Wilfrid Laurier 
University. I felt my case was very solid. I had a great deal of 
evidence and yet I feel it never was heard by the commission. In 
pirect,;titewas 4$i2.,000,down the drain. 


te Will “ust stelleyou squickly what happened. First, the time 
involved to hear the case was two years. If you have a career, two 
years obviously cannot be taken off the career without doing great 
damage to it. By the time a person is in university, obviously, he 
also feels after two years he should stay there. 


The conciliation offered to me by the university was 
part-time courses, and these are the msorts) «Of ~~ JObS  wonermge. 
anyway. Part-time courses are pretty well taken over by women at 
the university. They are low paid and are the ones that we can 
Get. Obviously, tie we go, to the Ontario Human Rights Commission, 
we are really fighting for='ae job requal™ to that of a man with 
Similar qualifications. Perhaps many of you do not know that only 
four per cent of science professors in Ontario UNI V.er Sie besa ie 
women. 


The) esecond smain- —point. “Of “Scontentien sis mtic impartial 
assessment. The lawyer of the university was able to give a 
written letter to the commission's counsel, Mr. Ian Hunter of 
London, and he incorporated much of this letter into his evidence. 
I was allowed to give nothing on my side, so the 1egalsopiniongwae 
entireby on the: university is side. 


At’ a meeting with two of the professors from the’ university, 
I gave my case to the professors and to a human rights officer and 
they -could «therefore refute anything> I  SaidvqsBy  contractyaetie 
university first gave the letter to the commission's counsel and 
then appeared before the commission itself in the form of 
President Peters, the vice-president and another top person. I was 
never allowed to hear what they said and I was never allowed to 
correct any inaccuracies. This is something that just would not be 
allowed to happen in a court of law. 


Numbers three and four on page three are really the crux of 
the case, I think. When I talked to executive director, George 
Brown of the Ontario Human Rights Commission, he told me that the 
university could not be expected to hire me against its will, and 
that was why I was before it. No matter what the merit was, he 
Said, in effect, that the university would not be made to hire me. 


When I met with Commissioner Tom Symons and the Wildrid 
Laurier president, I was even more shocked to find that they were 
very good friends. They had been friends for years. Tom Symons 
Said to me in so many words--I copied it down at the time I was so 
shocked--hesiwould not®want toybring: asiboard) of singuiny vagains ome 
small university *like \WilfridjLaurier.] “have *that :in ‘quotes sane 
would not mind if perhaps it were Toronto, York or Waterloo as 
those were big universities. 


The third and final point is the complete openness. When 1 
was told the evidence that the members of the biology department 
had used against me, I took notes of these points, but I was never 
allowed to*-actuallys have “a icopy of them.sI£ Tehad not ttaken notes, 
of course, I would have had no case because I was the Only one who 
was fighting for me. 


ine «second ypointveon, this. Wtem oie vthat my case was said to 
have had a> thorough evaluation, but it »had not been Jookedauuat 
all. When I phoned Dr. Bruce McLeod, I was JuStelluckyethat., lean 
knew someone and he could tell me this. So, again, if you did not 
know the right person, you would have no chance to even have your 
case heard. It was only these two bits of luck that enabled me to 
actually present my case to the commission. 


theese ird=“ point is +-this etstegust: -al ismaly Point. but it 
indicates the sort of Change Gone: ais up against--about the 
uncomplimentary rumours. I do not know if this was made up by 
President Peters’and I do not know if it was made up by Mr. Brown. 
I do not know who made it up, and I am SUbGMiv sis: notehtiwe we 
think, again, it is very upsetting to someone to be Pou e Ptr 
eerect;athatel wasttelling» lies; 
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ASetoeune nextnpoint, sDrw Bette Stephenson told me on the 
phone that I would be allowed a board of inquiry, but for some 
reason--again, I do not know why--she refused to allow me one. But 
eence =cthessuniversrty did Sffer"to'Mconciliate by allowing me to 
teach part-time courses, obviously, I. did have a case Or they 
would not have allowed this. 


My final point was rather a frustrating and a shocking one. 
I wrote to Stephen Lewis for help. He agreed to help me and then 
he was approached by Dr. Bette Stephenson and was told that he 
must not help me and was given reasons, which I was not allowed to 
know. He phoned my lawyer, whom I had hired after the case was 
closed and said that he would give him the reasons if he would 
poomsse Motleojtel bone. MthinkMthis is°really very poor indeed. 


To finish, I had originally gone to the commission for help 
and, at the end, they were really just saying nasty things about 
me and I was not allowed to know what these things were. 


Mr. Campbell: Mr. Chairman, my involvement in this case, 
as Mrs. Dagg has stated, arose after she had completed her 
complaints procedure with the Ontario Human Rights Commission and 
had had a long series of dealings with complaints officers, which, 
in the end result, finished with the minister recommending that no 
board be appointed so that she had, via the human rights 
commission, no potential remedy. She was told that her case either 
had no merit or would not proceed. 


AGStiat Balti ne peton Wibehalfaiofis Mrs sh) Dagg;l s14d broughts Wan 
epplication, fore judicial review to» the» Supreme Court of Ontario, 
epbeging’ that the@decision notitto give’a board of \inguiry to Mrs: 
Dagg to deal with her allegations of sexual discrimination against 
the university was made for improper reasons. The end result of 
that application for judicial review was that the matter was 
dismissed by the supreme court. 


The observations I would like to make today pertain to the 
issues that were, in a sense, before the court but, ultimately, 
were not before the court because the court decided it could not 
Or would not go into some of the problems that were raised by our 
application. The end result of my observations about this case are 
Goal bye serious criticismssof.section 14 (a) of «the: act and: d4A(b)e ito 
a lesser extent. 


Mro Chiearrman: Is. ithat hehecnew react ror ithe coldract? 
Mr. Campbell: I am looking at the green copy. 


Ma. eChairman: -Theroldtact. 


Mrs =-Gampbelleeule amedsouny.y,The sendgeresult will be to 
suggest to you a number of potential changes that I think you 
should explore to ensure that people who claim their rights have 
been violated have their own remedies and do not fall into the set 
of problems that Mrs. Dagg did. Perhaps I might make those 
Suggestions now. 


Ms... Gopps® In “order tof clarify theace “cannrayoussnecamacue 
section l4 (a) and (b) in the old act because some of Usmdcgiion 
have a copy of the old act ‘here. 


Moe CampbellsesSection» 14(a)) Ssayes@ “Whenew@eie ) appeet simgco 
thet commission: that (.a,, scompleint) qwwibepenok beri setelca, the 
commission shall make a recommendation to the minister as to 
whether »or=«not «a -board: of inquiry <should) ~bevrappointed) siandweere 
minister may, in his discretion, appoint “aq gboard,..0f sa ncuieny 
GONSiSting Of one. Of more =persons GO —hear- and “decide muic 
complarnet 27 


This is the operative section of the act which determines 
whether or not there will be aboard of. inquiry, appointed] Jtmis 
preliminary to whether or not one even haS a crack at getting any 
remedies under the act. This is the decision that was taken by the 
minister in Mrs. Dagg"s case, saying we will not fappointaawboard, 
and that. decision is the one that I attempted to have judician 
review of sin. the: supreme court. I witl;itelbeyou thet mainasreacon 
for that application because it is germane. 


The recommendation I am suggesting sto you is) that citage ade 
have a right »to have .a-board sof, Aanguimy, appointed = besshoulda noe 
be within the minister's discretion. 


Lf. f2canj. return *to- thes facts of) Mrs.) sbaggls 4caser) wunemene 
course OfoMris.sDagg"s series of complaints, to) the singuwer yi sot araem 
in the last analysis’ the rejection of (the: tboard sof inquiry teame 
down tosstwo “difficult! facts. “One, sUMrs., Daggewas wtoldmiby mene 
minister that a board of inquiry wouldayberappointed, andmthiucue 
Mrs. Dagg's notation of her telephone conversation with the 
Minister of) Labourcwho at that time was Dr. Bette Stephenson. 


A few. days. later,  <Mugs.» Dagg weattended, with ‘the inquiry 
officers sat, a iconciliation. “meeting . between, herseli acand athe 
UNI VErSey;, Bewhichs iSswa. astancardmnand, presumably, appropriate 
procedure “tory conciliation officers |e tomstry.) +o brang ethe, panties 
together. At that meeting, it was suggested .to Mrs. Daggs,thatwee 
Part-time teaching position) at a ITesser Salary» woulds sbeawan 


appropriate compromise position for her to take and she should 
acceptwthat.. 


MrSee DAC Gh isaldieno, ebecause aeetew days before she had been 
Cold by> theisministerwithatyesher would) fhaves aun board «oF inquiry 
appointed. A few days after that, Mrs. Dagg was informed, "We are 
not going to appoint a board of inquiry." One of the reasons set 
Out) in othe: eletter Sinforming Bherict ftket was ‘that she’ was 
intransigent in her conciliation proceedings. 


I take the position that somebody's position in conciliation 
proceedings is irrelevant in determining whether or not his rights 
have been violated. Boewnay De ytapproprtate  * for’ persons te 
penproms sey ebute hore her to be denied’ accéss ‘to a ‘board of inaviry} 
denied the opportunity to make any arguments that her rights have 
been violated and make an argument for damages to be payable to 
her because of that, I submit is unfair. 


Jae spropliem that arises because of section 14 is thats there 
are no standards set out there. The decision whether or not to . 
appoint a board of inquiry simply disappears into a bureaucratic. 
decision-making process to which citizens have no access. 


My *challengesto the ‘minister's discretion whether or not to 
appoint a board is not a challenge to inquiry officers in their 
efforts to conciliate, which would seem to be appropriate. But it 
Snould: nNomiebeY’Teld out, ithat - the. bodrd © ory the.’ conciliation 
officers, or whatever persons within the human rights commission 
actually make those decisions, have the power to determine whether 
Or not somebody actually has the rights that the code sets out. 


Prenil icanetimake’, some §-comments ‘that- may “be: .a wLlittle 
speculative, were this the United States and were we talking about 
the bill of rights there as opposed to the human rights code, a 
citizen would have a legal right to take his or her case to court 
to determine whether or not their rights had been violated and 
their access to remedies would not be subject 1, the 
unchallengeable discretion of the minister whether or not somebody 
can or cannot proceed to a board of inquiry. 


The second recommendation that I would suggest is that 
citizens who make complaints have the right to appoint their own 
Payer & ands have, £fullecaccess to the - information. that is” being 
gathered by the inquiry officer. Mrs. Dagg has explained to you 
some of the problems she encountered. 


Tl thiselinvestigation “process. she iwas*-dealing. with ‘an 
miquiny: offieeryiwho tiwas'onot) obliged “to ‘disclose to” ~her the 
information that had been’ gathered. Through lailigence and 
persistence, she gathered as much as she could, went back to the 
beard towsayje "“Hey,ityouewhaven't considered this, that and the 
other point," and forced them to reconsider. But that process took 
her two years before there was finally a decision made not to 
appoimtitalboard ofSinquiry. 


When I took on the case of bringing the application for 
judicial review, there were two occasions when I was approached by 
individuals who were offering to give me information that I was 
not to tell my client. That information was put to me on the basis 
that, "Well, this will make it obvious to you that you have no 
case." One waS an anonymous phone call and one was a phone 
conversation I had with an MP who had been investigating the 
matter on behalf of Mrs. Dagg. Both of those persons said they 
knew things that Mrs. Dagg did not know and that I did not know. 


I am prepared to admit they did know things) ch aidmanot know 
and that Mrs. Dagg did not know, and I submit that that is quite 
Mrong. It is improper and unfair to any person who 1s trying- to 
pursue a complaint before the commission. 


tT have no doubt -that. any) of Syou, if .you .madelsthemrigns 
inguaries» COs.thne: suman rights commission, eoudd persuade them to 
open their files and look up what this supposed. secret. 1S and tell 
you what it is, and perhaps you would be tempted to phone me and 
say, "Weld, Mrw «Campbell j;shene gigywhiatmyou did: not Knows geen G I do 
not want to know that. That is not fair to people who are pursuing 
complaints. 


LOe 308 ae te 


Mrs..;.Dagg “is ian ithe» position wwhere!) she Scannoe ~Fanswen 
whatever allegations are being made against her. Musee Daggia 
through her persistence, was able to rebut everything that was set 
up to justify the decision that had been made against her in the 
hiring. Whether of not she would win an 4 ‘court? ofsaw,, deicomer 
know, but she certainly had the arguments there. They say A, B and 
Cc, and she would: have,a set. of facts sthat would, rebut that. 


But there remained an unspoken, secret argument that she was 
not to be informed about. I submit that is totally anappropriates 
The only remedy for citizens who are trying to pursue complaints 
with; the. human rights-<commission  iSe.to bejeable asto shavers tus 
disclosure of all. information that. is» beings@asuppla camara 
secondly, ,to' be able to appoint their .own Lawyers sotathatiathey 
will have some confidence in the investigation procedure. 


The human rights commission practice, as you probably know, 
1S tO: appoint counsel. to action occasion .on their beéhalta toy dosan 
investigation. Secondly, when it comes. time, to sappoint “a boandwor 
inquiry, they will appoint counsel to do the board of inquizymon 
behalf of the commission. If individuals wants to have their own 


laywers present, that is up to them and they have to bear the cost 
Oita ts 


The thrust of my submission is that if you are serious about 
having rights and want people to believe that they are rights, you 
have got to give them the way of enforcing those rights Theres ts 
no such thing as a right without a remedy, as lawyers are fond of 
Saying, and there are no remedies to citizens the way thisrmactis ire 
StRUCtUL eds 


Their access to the board is governed by the discretion of 
the minister, stwhich®, is «vimtual lyevunassad labneusin:..courueeenne 
investigations are in the hands of people who are not answerable 
to people who are making complaints, and they have no reason to 
have any@faitheor gtrustyinsithe bureaucrats onethamiawers who have 
been appointed to investigate matters. 


The lessons I am attempting to draw out of this case are as 
I have stated. You should have a right to a hearing; \iyour*’shouded 
have a right to appoint your own lawyer; and you should have full 


discolsure of all the information that has been gathered with 
Respect to yourrcasesr 


Legonnoty bring this storwerdseend neither does Mrs. Dagg, to 
rehash before this committee the pros and cons and themtacces of 
her particular Complaints, which had to do with sexual 
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Oeecrimination inthe “hiring process at the. university.” I*don wt 
think “you "are interested in the facts of that, although, if you 
arey. Tham quite» prepared and Mrs.' Dagg -is “quite”? \prepared to 
disclose those to you. It has to do with the procedures of the 
human rights commission and the fact that they are woefully 


inadequate. I hope this case will serve to illustrate some of 
those inadequacies to you. 


ive Cia roman Ae Thank. you \weryomuch; - Mrs.0o Dagg, ssaind! oMry 
Campbell. 


Mr. Riddell: Just as a matter of interest, how were you 
discriminated against by reason of your sex? Were you applying for 
a position that was formerly held by a male? 


Mrs. Dagg: I was applying for a position that was open. 
Many men and five women applied. I compared my past with the past 
Gre Coemmanmwaor,dot ithe job. Inlooked at ?ithettcomments that the 
biology department made about "We only want to hire a man; we want 
to hire a reputable man; we want a father image in the man we 
choose," together with the fact that they had no female professor 
and still do not have not a single one at the university. They had 
just recently fired four women and hired 64 men on their faculty. 
I put all this together to show what I thought was discrimination. 


Mr. Riddell: Thanks for the impartial assessment. 


You mentioned that the lawyer for the university was able to 
submit a letter to the commission council, but you were not. Are 
yous Sayingrethey swould not accept® your ‘letter, )‘ore;they *would mot 
use your letter as testimony? 


Mes oDagg =. sent, “in-«my brief, but there» was’ no Sevidence 
that it was even looked at, and he did say he received a letter 
from the university. It was quoted in the legal opinion which was 
read to me over the phone. 


Mr. Riddell: That is interesting. 


There was some reference made to Stephen Lewis and that he 
was somehow influenced by Bette Stephenson. Would you elaborate on 
epateuMHowaewasemne —anftluenced? .(le just* (cannot grimagine this cof 
somebody like Stephen Lewis, who has certainly been among those 
who have been very supportive of the rights of individuals. Are 
you telling me that he was influenced to the point where he no 
longer wanted to pursue the matter? 


MesunaDaggeia Yess -1 vhave«iea, letter from. -him,-saying, «he 
initially thought this sounded terrible and he would be wollings to 
help me and that my lawyer should get in touch with him. 260mg 
wrote him a letter saying "Thank you very much." Then I guess he 
talked to Bette Stephenson and she phoned Mr. Campbell. I do not 
know what I have done wrong. I find it very strange. 


Meera dieiiee Tmaor. 1 reably. do. Of -all, the people who I 
thought would champion your cause, it would be a man like Stephen 
Lewis. I am trying to find out who is buying off who here if that 
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is -the case... Then you also tell me that. there were others 
involved, including an MP, who is reluctant to reveal information 
he had that you people apparently did not have. 


Mrs. .Dagg:2)Thatejwouldjsbe gotephen Lewis presumably, would 
Le not? 


Mre- Lane: As for Mr. Lewis, I. am -like “Mrs Ridge ee 
cannot see him being influenced by a minister or anybody else. 


Mrs. Dagg: 1 can “show vou his better. 


Mr.’ -Laness Buti does he says that, he shadesa, conversation 
with Bette Stephenson, or are you assuming that? 


Mrs. Dagg: ‘Noj) he «phoned pimy-(Dawyeme and prcalkecs (uo mim 
personally. 


Mr. Campbell: Let me clarify’ that. Mr. Lewis+-presumably, 
at the request of Mrs. Dagg, investigated in whatever manner he 
deemed appropriate. I have mo criticism at all, of, sathaty @yhadme 
discussion with him by “phone tn ‘which he. “saldeehes hadileen 
satisfied after his discussions with the minister that the matter 
should not be pursued. 


I wanted to know why, because it obviously has some bearing 
on a judicial review application, the end result of which was to 
attempt towestablish a board of inquiry. But" wouldiinotwhearithe 
answer if I could not tell my client, and whatever he had been 
told by the minister was not to be revealed to my client. 


Now I do not challenge Mr. Lewis" good) faith or integruitvaeu, 
doing the investigation. If I were in his shoes, I probably would 
have pursued the investigation in the same way and gathered up 
whatever information I could, even if it was of a nature that 
perhaps I did not want to pass on to somebody else. 


What 'I.challenge is thevfactethate my client. Hisitinwgs Soocut ion 
, that she cannot rebut whatever argument is circulating, among) the 
senior members of the human rights commission or whatever 
political people may be interested in it because she is not told 
what that argument is. She is not told because she does not have 
any control over the investigative procedure. 


Mr. Riddell: You also indicated that the old rumour mill 
waS Operating. Would you elaborate on that? Who was spreading the 
rumours? What type of rumours were they spreading? 


Mrs. Dagg: This was the case when I was told that I was 
Spreading "“uncomplimentary rumours"--those were the exact aiworndss 
"Peter told George Brown and George Brown told me I would have to 
mend my fences if I even wanted this Pant=tame wjobs yal ehecerar 
"Well, what do you mean, mend my fences?" And he said, "You have 
been spreading these rumours. "I JUSt said, ") have siee-ee 


WOM Par tty. 


Mr. Riddell: Te tididw, not. ethaink «uthewsenumoaun emanih really 
worked outside of politics. You realize that those sof) suseyein 


~, 


politics quite often have to put up with some of these rumours, 
which is one of the reasons personally I have become very bitter 
about these people sitting at head table. Apart from that, let me 
Say that I cannot believe we are so antiquated in our human rights 
maws ©it) indeed citizens have not shad -a ‘right to Have “aboard ‘cf 
Tnquiry. 


I just cannot believe that and that it should be left to the 
minister's discretion? My goodness gracious, these ministers have 
enough power now without having this kind of discretion. I agree 
meh VOUr second tpoint $¢that» citizens” should have! a’ right to their 
Ownie Vawyern.) You bare etelling ime that ‘ascitizen does» not: have «a 
right to choose his or her own lawyer? 


Peoemeoagg. 1.90 “are “Cord that-**it *Srs "not necessary? they 
Wiel work etortyous*’ But “they» didnot. 


Mink sodonhy 2 «And: (thal teyot inot Sables toMobtain: seldiethe 
information that is available to the board of inquiry? 


Mrs. Dagg: No. 


Muse eeclpoe ri she Mrsx =e (Dagg"s ~case’ thas” bo 'rdo sowith =the 
process of inquiry before a board of inquiry is appointed. A board 
of inquiry would be like a court and all the evidence presented at 
the board of inquiry, with respect to the case, will be put on the 
record and that will be open and clear to everyone. 


faves noeOartrycitvare Criticisms, of thessboards off -mquiry 
that are appointed. They are too slow in proceedings, but they 
Mmevertneless rtm more or less like a court “with full “disclosure 
and people know what is to be decided. The board of inquiry cannot 
make a decision except on the basis of the evidence that is on the 
record. 


FO} 20 ra sm: 


The “problems "Mrs." Dagg” is describing aré~ problems that 
occurred before they even decided whether or not to appoint a 
board of inquiry. These are preliminary questions before she even 
fade aercuack) -atnientorcing “her® rights.) She “did not’°know?’ what 
allegations were being made against her. She did not know what 
rumour she was alleged to have spread in the course of pursuing 
the matter. 


She could demonstrate, at least™to Bruce McLeod, that the 
board had not properly considered her case and the submissions she 
had made and force them to reconsider. She then went back and went 
through this process of mediation, which fresubted in (theimteelling 
her, “Here is a good compromise job; you should take it." When she 
Said)" "NoPPIe do! not think "I “should take it; I “should be able to 
have a board of inquiry the way the minister said I would," they 
then told her, "I am sorry, you cannot have a board of inquiry 
because you were not sufficiently conciliatory in the mediation 
process." 


Mr. Riddell: Obviously, these problems have not _ been 
rectified in the new act or you would not be here today. 
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Mr. Campbell: No, they are not rectified at all in the 
new act. The new act leaves the structure of the investigation 
procedure largely intact. The only amendment that pertains to 
those procedures is one that provides that "the board of inguiry 
is required to issue decisions within 30 days ofthe conclustongos 
the hearings. ‘That. “is “something scat lenrcven further down the 
road. That was addressed to a problem that was becoming chronic, 
that decisions in these matters were being delayed at great 
length.» Presumably,<this will cure a ,part Of Ghat, ~but  Uiat esnos 
what we are here to talk about. 


Mr. Riddell: Obviously. we have some work to do on this. 


Ms..--Fushs. I. .wonder.iAf.-it would .be “appropuiate stem near 
from the: minister on the point Jraised,menot Swi thiwe.espect eto mene 
particulars .of Mrs. (Dagg"s > case’ but rather )on” scthes) pominoaae 
procedure that Mr. Campbell has brought before the committee, 
namely, whether there should continue to be discretion in striking 
boards of inquiry; whether information that is brought before the 
commission in this stage that would precede a decision of a board 
should be made more open and available to complainants; and 
whether there has been a change since the Dagg case. 


Mr. Chairman: I Jam net (Sure, it) ds sappropriaace s'cn nowr 
at least, that would .be my opinion. J do not Know (1h then ete: 
would wish to comment. 


Hon«.. Mrs» Elgie:, I> think;.wwith, respect Me wer ich) awemeanme 
here to hear complaints about the previous act, comments on the 
present act and to take those matters into consideration. when we 
are reviewing the bill clause by clause. 


Ms. Fish: I would be prepared to stand the matter down, 
but I am sure I am not alone in expressing some difficulty in 
assessing and dealing with the suggestion for possible .amendment 
in the absence of some clear understanding of the way in which the 
matter works now. If it is the wish of the minister and the 
committee. to. stand! that down untilesuch time as call deputants have 
been heard before the committee and some comment can be provided, 
Ehatyissfine. Buty]. dowflindyit dambiteditticiiteei metho sahsenceme 
some comment at some time, to treat the suggestions and points 


that have been made by this deputation with respect to a possible 
amendment. 


Mr. Chaltrman<t si wacgree. 


Ms. «Copps: Lgtsusts wantedieato -iaSkesuvOl. ac Couple. on 
questions on the brief. Mr. Riddell got into this a little bit. Am 
I to understand that you had to present a brief or position before 
Che ~OQntanio Whuman ©Tights officer, ate which point there was ae 
representative of the university there to refute whatever you 
Said, and that then the university was allowed to present its 


position in writing without your having a chance to see that 
position? 


Mrs. Daggn Right. 


he 


Ms. Copps: Notwithstanding the suggestion that there was 
some secret that they talked about, you never even saw their 
POSLLLOIY Paper ? 


Mrs. Dagg: I had no idea what they were saying against 
me. I was never allowed to hear it. 


Mis¥anCoppsweThemother “question OIlehave —P4 think Igetery!dne to 
what Ms. Fish is talking about. My understanding is that under the 
new act there will be some procedural changes with respect to the 
POnstructiompofeboardssof inquiry. \ITsthink Ms. Pish is: gett¥ngliat 
whether there -are ‘changes involved and whether you feel these 
would remedy the situation. I have some doubts myself. 


What they Sseemnitoy berdoing, iis.7 taking thes power toSealld a 
Doevohior inquiry wiromhsthe sminister «and: givings iti sto, theshuman 
rights commission. I just wondered what your feeling was on that. 


Mreeecanpbell 725 With wespectipoe limethese .are. rightscrof 
citizens, the citizen should have the right to enforce whatever it 
is is his grievance. It does not make any difference whether it is 
Phe wominister Sores the’ commissions ‘Tl might,» depending’4on: the 
government, think I would rather the commission members made it as 
opposed to the minister, but in the last analysis it is no answer. 


Mone copes rulwalm Woe .Ssurey how *itvers ‘setup “Tr*the?*present 
law, but under the bill they propose that the members of the board 
Oat 2Nnauirys Aabiereoe=-appoinced? by the ‘minister. “Is *that™ the vwaye it 
existed in the previous law as well? 


Hom.) Piao ote dost ofor 4a point’ “of ‘clarification; Sat 
the present time the human rights commission makes a 
determination, in its view, whether or not there should or should 
not be a board of inguiry and then recommends to the minister that 
a board should be appointed and the minister has the discretion to 
appoint or ~not)*to appoint a board. 


Under this bill, the human rights commission would have the 
power to make the determination as to whether or not there would 
be a board of inguiry and the minister shall then appoint one. 


Miso. Coppss ISofithe ‘minister has’ lost discretionary power. 


Hoo Mee lolecw= That» is right, “because one of the main 
complaints presented before the commissioners when they were 
Sepeauinga togetheroswas@ithat thisos discretion inwra political 
position was something that was not appropriate in an 
administrative tribunal. I happen to agree with that. I know that 
my friend does not. Actually what he feels is that the human 
rights commission should not have the power at al lndieors make! aa 
determination as to whether or not there should be a board, but 
that should be an absolute right. That is what you are really 
saying? 


Mr iCampbel leuyesy. Mr. Minister. 


- 


TZ 


Ms. Copps:, What you are basically “trying Mtomsendorse is 
the right of a complainant to appeal im kind of *an. Open setting 
and to air his grievances in an open way, rather than carrying 
everything on through letters et cetera. It would seem to me that 
the natural sequitur of that kind of amendment would be that the 
investigative powers presently enjoyed by the Ontario Human Rights 
Commission would be taken away because it would be much more 
effective for you to go immediately to a board of inquiry rather 
than going through this whole investigation, which sometimes may 
take months or years, and then find that you would have a board of 
inquiry. 


you menttoned s-they, Unitedseesstates. DOs You yRnave # any 
jurisdictional examples where that kind of a board of inquiry may 
be presently operating. Are they deluged with cases? How do they 
funetroni? 


Mo. Campbell: Your question raises a very large 
complicated legal problem, one in which I am not able today to 
answer all the implications, but let me make some observations. In 
the United States most of the things that are covered in this act 
would -simply' be citizens! wights2:dima Citizents ewpcitee were 
aggrieved, he would go to a lawyer and hire a lawyer and start a 
legal,-action of one) sort or another tm the, count. 


The basic policy decision that was made when this human 
rights commission was set up is that we do not want these things 
to go to court; we want a commission to determine them. We want to 
control, for better or for worse, the way in which these kinds of 
grievances are processed. I am saying that 10 years later, 15 
years later or whatever it -is the .time..has come that the 
bureaucrats should, not sit on. thosen rights: of. the citizens. 2 toe 
citizen should be able to enforce them. 


I could say to you can the commission altogether, simply 
give the people these rights and let them take them to court if 
they want. That is one conceivable remedy and that may be the 
result.of a federal» bill-oferightssafiiteas passed= and th thoesrsn 
evolves the way some people think it may. You may find this whole 
Structure is superseded by rights that are laid down in the law 
and that people can enforce in the courts without going to the 
human rights commission. I am not taking that position; I am just 
Pointing it out as a possibility. 


I,.am content, that you. continue: to have, a. human rights 
commission and continue to have people whose job it is to 
investigate these matters because a Significant number of 
complaints are better handled by investigative officers who can 


talk to: people and. whoecan sironsrout misunderstandings as opposed 
to legitimate grievances. 


What I am saying is that if somebody feels that his rights 
have been aggrieved, that is worth money. In Mrs. Dagg’s cape; Sit 
was worth a substantial amount of money. She should not be barred 
from having her remedy with her lawyer by virtue of going through 
this elaborate investigative procedure before somebody even 
decides whether or not there will be a commission struck to 
determine whether or not she has a chance to get a remedy. 
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10:50 a.m. 


| Ms. Copps: I'm sorry, I do not mean to monopolize your 
time here. In your situation, after you had gone through the 
preliminary investigation and been refused the board of inquiry, 
my understanding is that you did apply to the courts at that time 
to have your case pursued. On what legal basis did the court 
refuse that application? Can you tell us the cause? 


Mr. Campbell: Yes. The application was what is called an 
application for judicial review, which simply means that I alleged 
that the minister who had made the decision had made the decision 
in an improper fashion or for improper reasons. The central reason 
that I alleged in that argument, and there were a number, was that 
they had turned down the appointment of a board of inquiry because 
Mrs. Dagg had been intransigent in the conciliation procedures. 


I said, "Conciliation procedures have no bearing on whether 
or not somebody's rights have been abridged and whether or not a 
board of inquiry should be appointed." The court in its infinite 
wisdom said, "Well, surely that was not the reason." The letter 
that was sent to Mrs. Dagg sets that out as a reason, but they 
said that could not really be the reason. So they denied the 
application for judicial review and the minister's discretion not 
to appoint a board was upheld. 


I don't think I am mistaken in recalling that the commission 
has now changed the form of the letters it sends out. They will 
not make again the mistake they made in the letter to Mrs. Dagg 
and leave it open that somebody could allege they had made the 
decision for improper reasons. I would, too, if I were in their 
position and wanted to protect my decision-making authority. 


But all of that is beside the point. I am saying that a 
citizen should have a right to a board of inquiry and a right to 
enforce what this act claims are a citizen's legal rights by 
himself or herself, if that person so wishes, and not be subject 
to a series of discretions and incompetent investigations by a 
bunch of bureaucrats--with respect. 


Hon. Mr. Elgie: May I just interject with a couple of 
remarks here? 


Mr. McClellan: Let me ask one question first, just so I 
understand what the witness is proposing. Are you suggesting that 
the automatic citizen right to a board of inquiry would replace 
the investigation procedure and the conciliation procedure? Or are 
you suggesting that there should be a time limit perhaps on the 
investigation-conciliation process? If the citizen is dissatisfied 
with that, at the completion of a fixed period of time he would 
have an automatic right to appeal to a board of inquiry. 


Mr. Campbell: I would be prepared to adopt your last 
suggestion as a technical means of addressing the problem I am 


talking about. 
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Mr. McClellan: You are not saying we — should scrap 
investigation and conciliation as long as there is a right of 
appeal and as long as_ the investigation-concilliation Vis! yuo 
dragging on for months, years or decades? 


Mrs. Campbell: The investigation procedure on some 
occasions is very useful and serves a very valid function. 


Hon. Mr. Elgie: The only comment I have >to +make,/ "andy 
am sure that many of my “colleagues: will “know “this? Gisteithan 
administrative tribunals in our time have followed the McRuer 
commission's recommendations regarding CORE dentiality of 
information obtained by investigating officers under a statute. So 
you know some of the problems that are involved in that. We are 
also” saving that thes, ,role, of) thes-commisstonmshouldme not eibemre 
decision-making one, but Simply a pass-through mechanism. 


T have to tell you that I think there’ as a problemytheretag 
also wonder if you really are serious in Saying that someone who 
feels he has been wrongfully treated by a commission does not have 
a remedy because the Supreme Court of Ontario in two separate 
cases now has held that any prohibition) now “within” a tcode) mcjaig 
itself a cause for a«civil. action. I believe’ both ofr thenmare 
being appealed to the Supreme Court of Canada, but as it stands 
today there .is a right, of actions based. upon! 1a "prohibi tionsemm fence 
code. 


Mrs Campbells <f)I) could sbyiefly mepiy7. swhent AaMeoeepace 
came, tO. me I said: ,“You have: two options. ,One, we ‘couddstiattemer ste 
Suewrcivally,. and» brings:the action wight. sto “they eSupmencemecuate 
alleging there is a conspiracy to violate your rights ;mandmpernape 
the xcourt will uphold that. But. beforesitiwwill,Asvouc will iiheemmtee 
go to the Supreme Court of Canaday to determine, -that 4,.0r. wesscan 
seek judicial review of what the human rights commission has 
done.” 


As the minister says, the cases that uphold the right to sue 
civilly have just been argued: in the Supreme  Cotrt.of |Canadajumana 
one of the lawyers here today was attending there a few weeks ago 


to do that. It is undetermined yet whether or not you have that 
Civil remedy. 


Hon. Mr. Elgie: I understand. I said that already. 


Mr. “Campbell: sSecondlyj. 1 tappreciate “what you are saying 
with" “Mrespectiq ctom «the confidentiality of information that is 
gathered, but surely that is the nub of the problem. Here is 
someone who, according to the act, has some rights and who, 
according to the act, ought to have some remedies. And surely: she; 
more than anybody else, is entitled to know the arguments sthat @erne 
being made. against her. Why is she being denied her rights? It 
might be appropriate that the investigating officer be instructed 
not to disclose that rnformation toworner persons, but surely the 
complainant, the person who believes she is aggrieved, sought vo 
know what the case is against her. 
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HOne Mise hover First  of° ally > you will note that “under 
Bris vegis. ac1One ite the® initial@complaint is rejected, "there is “a 
Peght Sof appeal” “tora full” commission. If no. board of moulrsy tis 
erdered® by®fa “commission, “there’®is* a right of review by the 
commission. But I would also have to say that the present practice 
Of “the ‘board is for the investigating officer to review the 
Pupstance? Of sUthes’ evidence, sbut not) thé “soltlfce, ‘and -ask’ the 
complainant whether or not any other information might be obtained 
Piet he is aware of to counter those positions. That is in keeping 
with the WMcRuero'recommendation; and I \do! ‘not *tthink you would 
fundamentally disagree with that. 


Mr. Campbell: I disagree in the sense that ultimately I 
think that whether or not the commission or the investigating 
officers decide’ towvappoint aboard of inquiry, the citizen should 
have “the=right® to: a®board. of inquiry. 


Hon. Mr. Elgie: Yes, I understand that. 


Mr. McClellan: I am sure the commission keeps statistics 
on the number of no board decisions coming out of complaints on an 
Binal basis tor the last four or five years. I wonder if you 
could pull those statistics together for the committee, together 
with the number of no board decisions upheld on review, just so we 
get an idea of the number of potentially dissatified complainants. 


Hon. Mi welgiews EOthinkesitiewouldwebe anteresting Dtogiknow 
the number of complaints, the number that did not go past the 
eomplaint “Setageyo'the? ynumber “of- novmboards. and’ the “results°of (the 
board inquiries. 


Would your'seethat that -informatron -is*- arranged *for .tthe 
committee please? 


Moy eersies Did GelG@tunderstand**you"to#"say7ethab. Sunder teche 
present procedures the complainant would have the right to review 
the substance ofthe “reply from the institution or ‘the’ individuals 
against whom a complaint has been made that are providing evidence 
to the investigating officer, although the complainant would not 
have the right of knowing the source of such information? 


Hon. Mr. Blgite: igs is my understanding that the 
commission Officer now, prior to any final determination of the 
investigation, sits down with the complainant or his or her 
representative and says, "Now this is the substance of the 
information," without indicating the source, "and if you have any 
information or any individual you wish us to contact for further 
information, please tell us and we will get that too, and then we 
will present that total sum of information to the commission for 
its review aS a group." 


Ms. Fish: May I, Mr. Chairman, direet <asiquestion  phengekse 
Mos vePaggisce solicitor? sThateadvice,,(as 1 understood your remarks, 
seems to run counter to what you were suggesting was the case... 1 
wonder if you would comment on that, please, so that «ny Gad 
understand whether there has been a change or whether you are 
saying that, in fact, that was the case. Perhaps I misunderstood 
your advice to this committee. 
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W Mr. Campbell: I was not listening as carefully as I 
shoula have been to the specifics of thes procedure, (thaceeine 
minister was outlining. 


Hon..Mr.. Elgie:) This, is. anj)-innovationyysince gthe time of 
this complainants' complaint before the commission. 


Ms... Bish: Okay nwathank you. 


Jy oem 


Mrea Stokes: My first quest Vonse15@350 gene minister. Since 
Mrs. Dagg has been unable to get the reasons why a decision was 
taken by the commission, and since in a private conversation, 
presumably between the minister and a former member of this House, 
there seems to have been certain details transmitted between the 
two and volunteered to Mr. Campbell, as long as that information 
was not divulged to the complainant, there seems to be an obvious 
remedy here. 


Hon.» Mr. sElgie:s The, remedy a2sienot (toy qiveisthemdiser ction 
to the minister. 


Mr’. .Stokess,:No.| I think» that shad&siMres Dagos? taxene mer 
complaint to the Ombudsman, the Ombudsman Act would have insisted 
thatiethat information: be made available tomhim so) thateneiacoule 
make a decision as to whether or not she has reason to feel 
aggrieved against the crown or an agency of the crown. 


Hons Meeebioie: tethinkathaty vouconseceE. 


Mr .u Stokes: . It, seems» Unusual that) “if vou £follovmmetaee 
long, drawn-out process through the Ombudsman, which is, §I 
suppose, the court of last resort, you ‘can Get thatesintomumac iene 
Bue, L£..you follow/the laws as they are written, Pe disam@uec mee 
possible to extract that information. 


On «that. basis,» I «would, like to. ask: Mrs. sDagg whaty am hex 
mind, led the commission to believe that the reason they were not 
prepared to pursue this case any further on her- behalf was her 
intransigence during the initial hearings and the fact she might 
be a disturbing influence as-a result of these alleged rumours 
that she was spreading? Can you think of any .néasonseer “any 
justification for those comments that are contained in your brief 
about this allegation that you were Spreading false rumours? 


My next question is, what conceivable reason do you think 
there could have been for denying your thepright tos theesinformanvon 
upon which their final decision was based? 


Mr. Campbell: I am going to answer on behalé of @my 
cliente ah amigqoinomto instroctubhermnot abe speculate) «ine that 
fashion. I know what her ideas on the subject are, but I think it 
is quite unfair to *pute heron. whe spot; 7 tomtry. 'te second-guess 
what gossip or what was going on in the minds of the commission. 


She was not told and she should not be asked publicly” to asuate 
what her speculation is. 


Ey 


I can answer part of your question specifically with respect 
to why she believes that the commission made a decision based on 
her alleged intransigence in negotiations. The final letter 
advising her that a board of inquiry would not be appointed set 
out prominently, and, apparently, as the only reason, that she was 
uncompromising in negotiations. That was the reason they stated 
maemeithey ttoldy her "in them last ‘analysis’,) whernieall “was sata and 
done, they were not going to appoint a board of Lniquir ya 


Withjsrespect tonithe question of= the: irumours, Mrs: Dagg has 
already stated that on one occasion in one of the many discussions 
she had in the course of this investigation, one of the people 
from the human rights commission said to her, "You have been 
Spreading rumours." She_ said, "What rumours have I_ been 
spreading?" And there waS no answer. That is the extent of her 
bnowte age abouts tha t-leethink Sshet also (said, gon’ that’ particular 
point, she does not know what rumours may have been alleged. 


Bumgasracetromeéthat, I «amm@instructing sher inot, tosspeculate 
out loud about what she thinks may have been going on in the minds 
of the commission. 


Mr. Stokes: One final observation, this Vs (hiakm vey 
unprofessional approach to a legitimate complaint under the laws 
of this province. Let's hope that this is an isolated case, rather 
than the general approach to inquiries of this nature. 


Mage baieins 2 cCould deievaski tal’. clarafication Jof£ etheb minister? 
Does the Ombudsman have jurisdiction over the Ontario Human Rights 
Commission as an agency? 


Hon. Mr. Elgie: I donee know what you mean by 


jurisdiction. 
Mr. Eakins: To investigate. 


HOD AmMme —lgie:s Its isemy! ibelief--and*-1° would “shave ¥ to 
have it verified--that he has the right to review any decision 
that has been made. 


Mat Eakins: Of complaints against the human rights 
commission. 


HOM ies LelOmesmiy Css 


Mrs .JabaggiliCoild: Tugjust! mention: that» I actial ly! didsmgo 
to the Ombudsman's office in October. They asked for _ the 
information and they sat on it until March. Then I said, "This is 
miatculrous.6 ABAt tiie Titime Jhason gone: bye When: -will’ DPehaverran 
answer?" They said, "Not before September." 


ht Bthaty pointisedwey decrded | tos go ahead with the judicial 
review. The Ombudsman did have the jurisdiction but did not seem 
to be intending to go anywhere. 


Mr. Eakins: Is the Ombudsman still continuing regardless? 


Mrs. Dagg: No. When I said that, they stopped the case. 
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Mr. Campbell: When legal proceedings are brought, the 
Ombudsman bows out of the picture. 


Mr. Chairman: Thank you very much, Mrs. Dagg and a Mrs 
Campbell, for appearing before us today. 


From the Ontario Chamber of Commerce, we have Mr. Rubinoff 
and Mr. Gray. The copy of the brief was in the folder that was 
aqistriputced hase night. 


Mra. “Rubinoffs “Mrw weChairmamameMreneMinistes, ladies and 
gentlemen, we welcome the chance to come before you today. You all 
have our submission. 


We have with us today a member .of) ours employer-employee 
relations committee, Mr. Douglas Gray. That is the committee which 
helped formulate this submission, so I will ask) Mr.<sGnhayl towveke 
it from here. 


Mrs. Gray: Thee brief has» now beens *beforeimthise leq tsa: gue 
for some time. It was presented during the last» ipardiament. 
Because Bill 7, which is the bill that is now before the House rms 
so. ‘Similar ‘to Bill: 209;,ewhich owas the earlier@bil bimstewasmecl tao, 
the chamber that the existing brief, which you have, would suffice 
for the purpose of our submissions on Bill 7. Rather than spending 
a lot of time dealing with the details of the brief, I would like 
to highlight a few matters which the chamber is primarily 
concerned about. I am not going to waste time dealing with things 
thatoele knowiey ow canvalir read. 


The first point I think ‘I ‘shouldiimeke. cis “that "ect e@ecoa cer 
the chamber is wholly inetLavour .0f the bDasicmoprincipleswmors tne 
bill. There is no question about that. The chamber feels, as we 
all do, that this type of legislation is) very “important Wine eae 
province. I think it is fair to saysthat since d944whem ther firce 
human rights legislation was introduced in Ontario, 1 has: pacqme 
very beneficial, effect,ontthe<citigenry sand formate ofc. 


Having said that, the chamber does have some fairly major 
concerns with the form of this bill. We, think thatein somemways 
the draftsmanship of it might have sacrificed some other fairly 
important principles which have always been considered to be 
bairly important by the citizenry of this: provinees 


The first matter is really the philosophy behind the bill 
itself Invorder to-.éexplainsthat ye isttthink Ip sheuldspodn tyeouemienae 
the existing statute, the human rights code, has a much different 
pil koesophy..0/The? phidosophyge asemy read itpe pono specify what 
conduct an individual may not engage in. There is a very good 
veason (for that. One ofthe sbesia puropocsesmor any statute, as 2 
Mngerstand att, 1S that van sindavidual looking at. that. stares 
Should be able to determine fairly readily what his rights are. He 
shouldmbe ableywto lookuate itvand Say;  "Ioseeninam not <alilowedusco 
ado ethat,;” or, "I see I am not allowed to do something else." 
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mu: 10 tage? 


Under, Lie olLdh-codes-1I. vshould! mot «callso itt theroola» -code 
because it still exists--under that statute that basically is the 
case. There are a number of prohibitions set out and they are 
fairly specific. There are some generalities to it, as there 
ways “wile tbes*iniPasepiede. of° Legislation; ibut basically the 
Grerzen is (LoLd’ thate*hei ‘may’ not’ publish signs °and notices that 
have a discriminatory connotation to them. He is not allowed to do 
certain things in connection with the furnishing of services to 
the public and he is told that he is not allowed to do certain 
Eaingst by plurnashing «accommodation. In \ particular, ‘he is’ not 
allowed to do certain things in connection with employment. 


Now the@néewmbilivedoesi*not) do that. /The Mew bill creates,’ or 
purports YLoeréeate, positive’ rights. It says" that? the’ citizem has 
viewer nts chomcertain- things. In particular,’ yourfind ‘ally of those 
meando sets outsins-scections: Pithrough 6°%of*the billbse«themrightwto 
equal treatment and the enjoyment of § services, goods and 
facilities, ther maight to® equal treatment in the occupancy of 
accommodation, and so on. 


Section 8 says,"No person shall infringe or do anything that 
Pecilte ,mwarrectLly Orlindirectly, in the infringement ‘of ~ right." 
memusStessay *thatevl shave’ some-~considerable difficulty -withorthat 
concept because I think it is going to be very hard for any person 
moouwng alt tChavebilintotknowtwhat dtors he’ canioricannot dorckn 
order to comply with this statute. That is one of the fundamental 
Gost pewltiesi tof siti. 


Throughout the bill as well there are a number of other 
rather vague and uncertain terms used in many places. I know some 
of those vague and uncertain terms are also used in the Ontario 
Human Rights Code, but there are exemptions created in many places 
moe tivcenbiMhectormvathings’ icalled 9"a, bonaisfide qualificatyvon s0L£ 
consideration." 


In most cases what is a bona fide consideration or what is a 
bene trderGqualificationy is» going to be “the, subject: of. apgreat deal 
PEmcDecUlation.wVitamately, it .will) be, up to aboard’ of inquiry %o 
make that determination. It just seems to me that the fewer times 
Gye Canuruisemthat. kind®iof “vague. generality® the *better because «a 
citizen looking at that kind of language has very great difficulty 
in determining whether or not what he is doing is complying with 
this statute. 


Twecde inoteeneedsitodbelabour the! point.osfhe sessencev of, 1teis 
set out in the brief, and I know you will all read it. I have made 
my point on that and I would be happy to entertain questions at 
Bie Senan ofemystbraefe remarks: ifysany | ‘further clargficationietrs 
required. 


One of the other fairly major difficulties that the chamber 
has with this bill is the whole subject of handicap. I should say 
at the outset that the chamber has no difficulty whatever with the 
concept that handicapped persons should be given protection--no 
Guiticultyeat+ all. On, the.other hand, the way in which: © 26 ceart 
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with in this bill Gives “US ~a <dredte-deale on concern in two 
respects: firstly, with, the) 7definitionsecs handicap asa ded CO Mivife 
presently dratted in} the bil and, secondly, with the very broad 
and extraordinary powers that appear to be given to a board of 
inguiry where some determination has been made that a right has 
been violated on the ground of handicap. 


You will notice that handicap is defined as including not 
only physical handicap, with which we do not have any par ticular 
quarrels bute tite clicomd0ess rong cOndetane conditions of mental 
retardation or impairment, - learning, disabilities: .,and ~-meneas 
disorders. 


Looking, .at-.it from 4the-=point -of vrewsof panaempbhoyerpaiaciie 
basic concept an employer, in our view, has a very real interess 
in determining whether or not, for example, someone iS going to 
get) a promotion or. someone is going) to be: hyred: sin ourhyv lew ecie 
employer should be entitled to take into »account,» they fact ythag 
someone may have a learning disability, for example. If you are 
going to hire a bookkeeper or if you are going to promote someone 
to be a bookkeeper, it may well be very relevant to know that 
someone has a learning disability. 


The further difficulty) you get anto) with whe, waymenejsot lie 
drafted is that the employer's problem is compounded if there are 
a number of applicants for one position. Let us use the example of 
a bookkeeper. You have a position of bookkeeper.» You have --six 
people applying for it. One of those persons happens to have a 
learning disability and as a result of that learning disability he 
is unable to do the work as well as the other people applying; let 
us say there are five of them. 


The difficulty the employer faces, \1f this bil WY wewenacted 
in its present form, arises if the employer says to himself, 
“Perhaps the person with the: learning -disability scan tdolstne qjgon 
but he ocannotsido it asciwell: asbthe» othertifives people “whoterc 
applying and I want the best person that I can get in the sjobJ ene 
he selects one of the persons without) the “learning Mdisaow ie 
thete jisiva i very lstrong: iikelinoody tin my View, @irom iene way this 
bill has been drafted, that the employer would be found to have 
violated this statute. 


Lis that tisethe: case, tone of the sthingsmthat mecsubter trem ity 
in my opinion, is that the five people who do not have the 
learning disability are in effect being discriminated against; if 
the employer is then required to take on the person with that 
earning Orsabwlity. a iwouldm doubt themars really the intended 


result; but the sways the ‘bill is drafted! Ivbelicvestthate i shatresmi 
that could be reached. 


section 116 offttheybillswould seem ato Suggest there might be 
some protection there, but it only says you are not infringing the 
act if you discriminate for the reason» that dane the particular 
circumstances the handicap renders the particular “person incapable 


of performing the essential duties attending the exercise of the 
mIght. 


agli 


If the person is perhaps capable of performing whatever the 
essential duties might be but cannot do them very well, then in my 
view the employer would not be entitled to the protection of that 
Section. In particular, if five people apply for the Jeb; *oneuso'£s 
whom is perhaps capable of performing whatever the essential 
duties might be but not nearly as well as the other four people, 
then I think the employer has a real problem, and the four people 
who are better qualified, who may well get turned down for the 
position as a result of what this statute says, also have a real 
problem. 


I am not going to spend a great deal of time on most of the 
other aspects of the brief, starting on page six, except perhaps 
toehighlight?-one ‘or “two ‘of them. In particular; we have’ a real 
problem with section 10 of the bill, which seems to say you can be 
found to have discriminated against a person even though you have 
BoOointenvion tof fdoing rso. 


For example, if you have policies in effect which might have 
the result of producing an adverse impact on a group of people, 
perhaps because of whatever characteristics that group of people 
might have, then as I read section 10 the person against whom the 
complaint was made would or could be found to have discriminated 
against them. 
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We have some real problem with that because, in our view, 
the purpose of this kind of statute should be to prohibit what we 
think is nefarious conduct--intentional wrongdoing on the part of 
a person who is discriminating. 


On page seven, you will notice we have set out certain 
submissions with respect to the dissemination of information. I do 
not intend to spend any time on that. I do give the citizens of 
M@eisaprovyince alipretty thigh? degree! of «respectisin’ termsswf their 
ability to read material and give it the weight it deserves, if it 
Po) darbage.. 1 thinkeany ‘provision ‘chat. may restrict “the tabiiityioL 
newspapers or anyone distributing written material ought to be 
Rept to Satbarel minimum,’ but’ I will leave itvat that. 


Citizenship: there is an’ exception in the bill for Canadian 
Sapizensnip pee” Aeswoul dp ibe 6 Geemedes notw ito” ‘discriminatesion sthe 
grounds ‘of *nationalitys" For’ example, if ‘you prefer’ a Canadian 
citizen in some circumstances, and the grounds set out are for 
ScultuvaD, weducaticonal, titrade™union™Moreathletic activities; “2iwe 
have some difficulty in understanding why business and economic 
Peoiviuress aremnotsinithatmlist miiwilll Leave: that’ :tomyou: 


Let me just back up for a moment to page six of the briese 
There is a submission in connection with harassment. The bill 
seems to suggest there ought to be an obligation on an employer 
and on the landlord to take steps to prevent harassment in some 
circumstances. We have some difficulty with the suggestion that 
the employer should be responsible for harassment conducted by 
people who are not part of management, who do not have some 
control over the enterprise. 
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We also have some difficulty with the concept in terms of a 
landlord. I do not do very much landlord and tenant work--in fact, 
I do not do any--but I am just not sure there would be any legal 
steps a landlord could take to prevent this kind of things from 
happening, if what is happening ig - thatiecthere- si scharassmens 
conducted by one tenant against another, for example. 


The concept of record of offences is something we havea 
little bit of concern about. The definition of record of offences 
ie to include federal offences for which a “pardon hagwibecn 
granted. We really have no quarrel with that. I think if once a 
person has paid <+his: debt to. society. ands;has) persuaded) the, federal 
Ministry of Justice that a pardon ought to be granted, sand) theveny 
the conviction is wiped out of thestrecord;,sthen a cdopmctireai a 
haveycany problem ‘with the concept) that, tha jsnoulambemthemerncigcs 
pincer 


The problem with the definition is that it goes further and 
includes "a conviction for any provincial enactment." Now there is 
an ‘exception to that which I am- going to touch™on, but )basically 
if someone is convicted -of wilful evasion ofa provincial tax an 
employer, for example, would not be able to take into account the 
fact that person has been convicted of wilful evasion of the tax 
because it iS a provincial offence. 


The . exemption is contained in section + 21(G)i(b)eiwevwhiec 
suggests that a record of offences can be taken into accotuntiiby an 
employer if it,-is .a reasonable /and) (bona fide qualification ty the 
difficulty with that is it says they exemption is for, theweetusa: 
of employment. I am just not sure whether it is intended that this 
provision apply if the employment relationship already exists. The 
example I have given in the brief is that if a truck drivevenas 
been convicted 25 times of careless driving, would it be possible 
for -the--employer to take*that into accountrain deciding whebnerwmen 
not some change ought to be made in the employment relationship? I 
would hope the intent of that provision is to allow the exemption 
to ‘applys, but: I thinks -it~ishould Mbe) -clarifieds Siw vepterceenoe 
intended to apply, then I do have a concern about it. 


Insurance and benefit plans are covered on page eight of the 
brief. The bill creates a rather significant distinction between 
benefit plans or insurance plans issued directly to someone taking 
advantage of them and those issued on a group basis through an 
employer. The individual plans are dealt with in section 20. An 
exemption as created for a plan. that isisoffered sto, adispecifued 
person where it "differentiates or makes a distinction, exclusion 
Or a preference on bona fide or reasonable grounds because of age, 


Sex, Marital) status,) family i¢hwhandicap."s hat: fsia pretty broad 
exemption. 


When we get to section 21, which deals with group plans, the 
Only exemption dealing with handicap is found in section ZS s5 
and it only exists where’ a distinction is ‘madé because sofeua 
pre-existing handicap that substantially increases the risk. The 
Section also goes on to provide that if someone is improperly 
excluded from a benefit plan, it is the employer who is to pay the 
freight and is to compensate the person who is affected. 
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I do not really see any meaningful distinction between an 
individual policy and one sold on a group basis. If you have this 
kind of legislation, one of the inevitable effects of it is it is 
going to increase the cost of policies issued on a group basis. 
Very often that cost is shared between employees and employers. It 
PS Jovgisto haves’ the lreffect cof “sincreasing?? thes>.cost ito . ‘the 
detriment not only of the employer but of the employees, as a 
ScpOUD; sewnOmarelsupposed stos benefiteacby cit a rt may well act as a 
disincentive to getting them in the first place. 


I also have some trouble with the idea that the employer 
should pay the freight if it is the insurance company that issued 


the policy that makes the judgement that ends up excluding someone 
from coverage. 


As you will see on page nine, we have a problem with the 
whole subject of contract compliance, particularly if we are going 
pOetberastuckoiwith 2section<:\10. which providess,;for»: discrimination 
wechout ‘anyeaintentsto Goose. il am not «going: to *belabourtit. 


You will see in the middle of page nine we have a problem 
with one provision dealing with the investigatory powers of the 
commission. The old section in the existing code, section 14(5), 
does say that a person who is being asked questions by a 
commission officer must not withhold documentary evidence from the 
officer if the officer requires that evidence. 


The new provision, section 30(6), goes further. It says that 
"no person shall withhold from him"--the’ officer--"any thing that 
is or may be relevant to the investigation of a complaint." There 
Psi osome “ambiguity "in )*that: because it says withhold "any 
thing"--two words. I do not know whether that is intended to mean 
anything or any physical thing. If it means anything, then what it 
does mean is that a person is required to incriminate himself if 
he is asked questions by the commission officer. 


eyss0 Atm. 


If someone is charged with an offence under the Criminal 
Code, he has no obligation to answer any questions of the police. 
be isiretpretty Jfundamentaliiconcéept) Isithink;. ine®this jurisdiction 
that self-incrimination is something that is not to be forced upon 
a person being investigated. I think the ambiguity that now seems 
EOvexistiin®? cheapPpll €shoulid <becorrected. 


The next part of the brief on pages 10 and 11, dealing with 
review of a commission decision and ministerial discretion, 
touched to some extent, interestingly enough, on the submissions 
made Stomyow! thiseamorning: by Mrs. Dagg.«.1 sithinks; the minister 
pointed out there are now provisions in the new bill which to some 
extent would tend to allay the concerns Mrs. Dagg seemed to have. 
The commission is now required to advise the complainant in 
writing of a decision not to appoint a board of inquiry and to 
give reasons for that decision, and the commission 1s also 
required to reconsider its decision if requested. 
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We have no problem with any of that. I think. it twee go =] 
longs “wayt to» “adlaying® any misunderstanding of. . the - #wavewithe 
commission proceeds. Our point is that it should gow Gur ther 
because there is no provision in the bill that permits any request 
for reconsideration by the person against whom a complaint is 
made. «hE thencommissronsdecitdes co appoint a board Of inquiry or 
to request the appointment of a board of inquiry, there 1s nothing 
in this bill that allows the person against whom the complaint is 
made to make any request for reconsideration or even to be told 
why a board of inquiry is appointed. 


Thee ‘minister noted this’ morning). thategsther sconceprapeor 
ministerial discretion is removed from the old code. Our position 
is that that discretion should continue because what the bill now 
does is to place the entire administration ofjethe code angog cic 
hands of the commission, including deciding swhether .or not the 
Matter will go to a hearing. 


Our position is that the decision sas sto whetnerm orynoelomce 
to a board of inquiry should be made by an “independent agency, an 
independent person, someone who has not been involved in the 
nitty-gritty of investigating the case,. who.4will jnot.beranvolved 
in actually prosecuting the case at the board of inquiry. At; the 
moment, that function is placed in the hands of the minister. We 
think that Eunction should -continue to. be placed an the hands moe 
the minister for the reasons I have outlined. 


We have a very minor point on the timing of the hearing. We 
have no quarrel with the concept that the decision should be made 
within 30 .days after the hearing as M@inished.< Wegdosnotsreaat. 
think that) the hearing should have to start within, 30 edaysmot the 
appointment of the board of inquiry. There may be -allj .kindsmot 
legitimate reasons why some sort of delay is necessary, either for 
the commission or the complainant--or for the respondent, for that 
matter. 


On the. powers of the board of inquiry, Section 38 pmwerttaue 
realy daftficulty with a lot of “it, particularily sthose prev1- ene 
dealaung with ther ability if ita cboardseotsninguur watommoraer ern 
effect, amenities to be provided “unless the cost -occasioned 
thereby would cause undue hardship," whatever that may mean. We 
have! faowealya difficulty -withanthesmconcepts thatwathate ek incmecm 
subjective determination, could) bemmade eby re sboard © o£ siete gbinkiag or. il 
note it is proposed that there be some regulations of some sort. 


We do not know what those regulations may say as to what kind of 
guidelines may be set out. 


It seems also that a board of inquiry could order that the 
essential. sduties’ of the. employment be changed» inasorder ette 
accommodate someonerwho is handicapped, for example. In other 
words, the board of inquiry could second-guess the judgement of 
the employer as to what his requirements are in terms of the job 
to be done. We have a real difficulty with that concept. 


We also have some difficulty with the Specif£icsiprovidsion 
that says the board of inquiry can order compensation for mental 
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anguish. Pee Ts. a very nebulous concept. I note that the figure of 
$5,000 in the old bill has now been increased to $15,000 in this 
Beaty MN eAGee a the rage as $5,000 in the old bill was too high 
and we have some problem understanding wh it waS necess 

peuse-t) tors, 000% ‘ “he a 


Mra MeoClelWans Inflation, 


Mie Gray; I guess. 


I just want to spend one second on section 42. I think it is 
a real bear trap, and I do not think it is intended that section 
42 have the result that may flow from it. 


Tier cwarceewore'tnange‘abeut Tt. can esure Mt is®9ust atmatter 
Bi Oversight, bUt TLE TSsuggests’ that trade union or a¥ Gorporation, 
bor =example, Could besresponsible’ for an act or «thing: done. by ‘an 
employee. We do not think, as a matter of general principle, that 
a company should be responsible for anything done by any employee, 
Siat ries rpecomese thes lact of? ‘the ™organization.If a “nonmanagerial 
individual in the company, one who has a very low job on the totem 
pole, discriminates against someone in the organization or 
elsewhere, we do not think the organization ought to be tarred for 
what that person did. 


It is also suggested in section 42 that the company would be 
BesponsLoLle’ ror ail” *acts™ committed by ‘its’ officers,’ “officials; 
employees or agents. Nothing in there suggests that the act or 
omission or whatever would have to be done in that person's 
capacity as an officer, official, employee or agent. If somebody 
discriminated against his next-door neighbour, it may be that the 
company he works for could also be found to have discriminated 
against him because of what this provision says. 


Those are all the submissions I have. We will be happy to 
entertain any questions that the members of the committee may have. 


MSaamichnserhank. you, “Mr. Chairman. I "have *Saaicoupie of 
guestions based on the written submission and the oral precis. Let 
pease beouna: wiehewithe:iconcernm “labout S-contract © ‘compliance » tand 
cancellation of contracts. 


If I understood you correctly--and perhaps I did not, so 
Pieasem *conurectmme Sifeel “am wrong on’ «this=-yoursconcerns:about 
Section 125 (3)Mrelated® tothe matter of whether’ there was ‘an intent 
to discriminate “as* “distinct from a ‘finding of “discrimination 
bevinge occurred’ buteno”’ finding’ ‘with’ respect to intents’ Ts 1c 
reasonable for me to infer from your remarks that you would prefer 
bo “seew the thuman rights commission: bring forth judgement rather 
Ean consider sintention- distinct from the’result of thecact? 


Mr. Gray: As I have indicated already, I have difficulty 
Mer sthem whole’. concept!+of constructive discrimination, that 
somebody could be found to have discriminated when he had no 
intention to discriminate. He may have done something that may 
have an adverse impact on someone else, but with no intention to 
discriminate. 
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I think the problem is compounded if the person found to 
have discriminated is also at risk of having whatever contract he 
has with with the crown cancelled. In other words, he may wander 
into a terrible bear trap by doing something that on the face of 
it is perfectly legitimate with no intent of doing any, -wrong, yet 
he may be found to have discriminated, and if he has, he can have 
his contract with the crown cancelled. 


ina OF Se. Mi 


Ms..-Fish: I., would -like to «separate «.the »two points s4sc 
that I can better understand your advice to the ‘committees )I go 
back again. to the question of intent. In your opening remarks® you 
used) the phrase “fully «supportive joi jnefariousm@conduct (that qwas 
discra minabony. 


Mire ecbhaycmoulte co. 


Ms... Fish: I. inferred-_from sithat« thet gvoulgwere sire eam 
to conduct that had the specific premeditated intention of 
GLSscrimine t2 On 


Mi miolay sear esis 


Ms. Fish: You were drawing a distinction between that, 
as I understood your remarks, and what you are describing now as 
unintentional discrimination. 


Mr. Gray: Yes. 


Ms... Fish: Since the result . remains «discriminations erend 
the code with its amendments seeks to redress discrimination, are 
you suggesting that the commission should be inguiring, imtotMneenc 
and taking a judgement as to whether the corporate entity or the 
individual intended to discriminate when discrimination occurred? 


Mr emwGray< ves. 


Ms. Fish: You are suggesting that that would be 
appropriate for a commission to undertake, to judge intent? 


Mr. Gray: Wells thats 1s; pexactiy «what = the=scommi == tome doce 
now. 


Ms. Fish: You are then suggesting that if discrimination 
occurred, but the commission did not find that it was intentional, 
there should be no redress? 


Mra--Gray:; Lets us put, 1. thiseawayatplt.e aide depends: one wired 
you mean by discrimination. 


MSertRLSh wseNOvem i t . dOesienOt. wel teed S eed mat tensors finding 
under the act and under the code, just as you have described it. I 
am working with your terms. I am not imposing separate terms. 


a1 


Mra “Gray. NOwe, appreciate that. 


I want to be clear about one thing. As I understand the 
existing legislation, if I do something that has an adverse impact 
on someone else, that activity is perfectly all right provided I 
have not done something with the intent to discriminate as made 
illegal by this green book here. 


If I demote an employee because I think that employee is not 
doing a good job, that is perfectly all right. If, on the other 
hand, I demote an employee because I do not like the colour of 
that employee's skin, that is a completely different kettle of 
fish. That is what I mean by intentional discrimination. 


Ir think ‘section 10 is intended to make it the law that if tT 
maverGanpolieyerthat¥ applies “equally’ “to everybody,° ‘and’ if that 
policy adversely affects a group of people, then I will be found 
mo Shaver idvecriminated, even though .I had .no intention «WE 
discriminating against that group of people. 


I have a policy, a perfectly legitimate, bona fide, business 
Policy, Witmanocintentvon® to%do.any harm ‘to“anybody?* BUtaifmthat 
mpolicy7a@adversely!catfects ra “group “of people” because: YOf” ~some 
characteristic that group of people may have, then I am found to 
have discriminated. That is what I mean by discrimination with no 
intent. 


Hon. Mr. Elgie: Let me give you an example of what Mr. 
Gray is talking about. I will take a specific case, but change the 
Lectesharound a" bit. 


Silva Gionw one Msays,! "We whl’ not - hires Sikhs “ag=<taxti 
Grivers." That is, clear-cut discrimination. * Situation ‘two-’vsays, 
"Wwe will not hire taxi drivers who have beards." Here you 


effectively and constructively limit employment opportunities for 
Sukns with thacepolicy. 


Mat. ise®ewhat’2that: «section "i's'9°dimed’ at. constructive 
discrimination, which in itself was not aimed at discriminating 
against Sikhs, yet eliminates the opportunity for employment as a 
Paxiedraver for Sikhs, by imposing a qualification onsthes job. 


mt Phicygmot weourte? ‘true 7 Mr.seGrayp? thatit:having stdkensua 
Pomp laintyu and ate the ‘complaintsvofficer thinks? itvis: wight, that 
the government contract is in jeopardy. That only comes into place 
once a board of inquiry, following production of evidence under 
the ordinary ~laws™ of )\ evidence, finds “thates there @has been 
discrimination. That board of inquiry's decision then goes to the 
government. 


Mr. Gray:: This is my concern. Just taking the example 
that you have given, if I operated a taxi company and decided for 
reasons of public image I wanted my taxi drivers to be clean- 
shaven, ordinarily that would be a perfectly legitimate business 
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decision and proposition to put forward. If someone complains and 
the thing goes to a board of inquiry, and if the board) -ofsa@ngquiry 
finds that because of that policy under section’ 10" Chm thesacta 
have discriminated against them-- 


Hon. Mr. Elgie: I agree with you. 


Mr. Gray::--then I am at risk in terms Offs }anyercon tract 
with the crown I may have. 


Hot. aMr. vEloles:: » ltisis: laoemettern! Ofewwhether Borg no aay ae 
agreembomtheir multicultural’ socieey ae uel tac variety of customs 
and habits, be they rebigious, or culturally that peophembyingmee 
this multicultural “society, that» swe) “canyeallow sythatievindmmor 
imposition and gualification. That is *reallyewhatmweltareqate ae ac 
about. 


Mra. Gray: Io-am note:sure)I s<would »pute:the, proposiesonmmecas 
way. 


Ms. Fish; Let me put it slightly “ditfterently vtouyou. ere 
yous suggesting that _1dt...is- inappropriate =forasthe .commiscy onmaco 
pierce the veil. of -policies: that. may. obtain sin various ,sectors 
that have a clear discriminatory result, an infringement result? 


Mr... Gray: , Let us Jpute sit this, way. «if (the #pensconm’cageeae 
intention is to discriminate against a particular group of people 
and he uses a policy aS an excuse that has some apparent 
legitimacy “to Lt;ybut he is susing/at sas asjfraud;,it have nompreo ce 
with ethe -commission going behind sthat~ But Tit sLlesisetounacstoat sence 
policy or the procedure or whatever it might bei 4is tas spentecely 
legitimate, bona fide business policy, with no intention whatever 
to discriminate against anybody, : then, yes; 1 doshayevasduenicus ty 
With going any further than. that. 


Msi, Fish: Okay. I) haves got somes further squcsrioncmronmmene 
cancellation you are suggesting results in. 


13 am reading section 23: Nee which says, "where an 
infviangement ofja might under ssection)4 , is sfound (by, ) eeaboaucamos 
inguiry upon a complaint and constitutes a breach of a condition 
under .thasssection,: the jbreach <of, condition (is isufticientenound= 
LOr “GanCcerlatilonwot.. they contracur Grant;. contributiconeaetoanmeor 
guarantee and refusal to enter into any further contract with or 


make any further grant, contribution, loan or guarantee to the 
Same person." 


That does seem to me to be a discretionary factor. It is 


Saying “Sisesutficient igrounds!".! ie, idoes mot Say -that:-the «qmpanteor 
the loan or contract shall be terminated. 


Just so that I can understand you, I take it that you are 
disputing the appropriateness of such a permissive clause, again 
in order for a judgement to be made with respects totethe 
seriousness of the resulting discrimination, and you are proposing 
that this committee consider an amendment that would PEON at ee 


cancellation on such basis. Is that correct? Would that be a 
reasonable inference from your remarks? 
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Mr. Gray: That would be a reasonable inference, yes. I 
think that in the situation I have outlined to you if there is no 
intent to discriminate, there ought to be an exemption. 


Ms VOUrISiSTHISPe clause” is) pétmissivesou-rhis clause» does 
mot requsre= cancellation. Therefore,% would “have® presumed “rts 
very permissiveness would normally be there to enable the facts of 
the case to be reviewed to consider whether or not the 
cancellation iS appropriate. It is not automatic. 


Mae SGaoy a0 Ipeagree.. iff bs’ notw automatic ibutiwnytiviemins 
Bhat sthere “ought to be norrisk* in. “a Situation of that sort. 


Teese nots snankSsthetpersonmwib have described and) that cthe 
minister Wand? (ithavel (been italking saboutwshould ‘be’ vat 2any riskof 
having his contract with the crown cancelled. If he did not intend 
to do anything wrong in the first place, I do not think he should 
be at any risk whatsoever. 


Ms. Fish: You Spare saying that the stpensom? of the 
corporate entity should be under no risk whatsoever with respect 
to the GOREPaACT; grant, COntrIbuGLON, loan or guarantee, 
notwithstanding the resulting scale or severity of discrimination 
Sr intringement-of rights). as long-as-"the’°person or ‘corporate 
entity maintains that that discrimination was not intentional. 


MeneeiGray. 2UNOENE just © thatiethey maintaimecatl was .mnot 
Pieenclonateputue chat. in fact it was not. If the board of inquiry 
finds there was no intent to do anything wrong, but there has been 
ae contravention because! of “section '10,' ©). think “that is ‘amuch 
gpefterent. “kKettlemort fisho than finding that they corporate. ‘entity 
intended to discriminate against somebody. 


es 50 acm: 


Merete Bish ml Notwithstanding ® the «scale» of «= thes resulting 
discrimination or its severity. 


bree Gley: TO De “Sure. 


Mestarish POThankeivouPrsixn, STowame clear(on othatws T@havesia 
couple of other questions, Mr. Chairman, if I may. 


Ppwoulld Mikel tokgoubackitouithe ‘points that “yous havermanhsed 
with respect to physical handicap. If my memory serves, as you 
were going through you made reference to concerns you had pS ear | 
number of people are applying for a job and if one or some 
minority have a handicap as defined and the others who have 
applied do not have any handicap as defined. The employer proposes 
to award the job to the person most qualified to do it, and if 
that person happens not to be handicapped, you are concerned that 
that decision by the employer might be deemed to be discrimination 
against the handicapped person. 


The question I put to you is that the handicapped clause is 
a new clause. For a very long time there have been in the code a 
number of other clauses respecting employment that have spoken to 
race, religion, sex and so forth. 


30 


c I would ask you whether, in your view, employers have found 
a similar problem when they have had--by way of illustration--one 
Jew applying out of five non-Jews. The four non-JewS are better 
qualified for the job. The employer awards the jZ0b sto ;one, of the 
better qualified non-Jews and the employer has been placed at risk 
with regard to a charge of discrimination against the) wWewawho in 
fact was: motwasswell fquakitired, 


Would ayou © sindicate.s togethe» compatiee whether you are 
suggesting that there .- shas J s,been ra, s problemmawsth 1denti-cad 
circumstances’ in provisions’ of the code that have iprotecteqtotmes 
minorities over the years? 


Mr: Grays “NO, there has beenseno Bpropleinae tiem ireacongec cs 
that “sit that! the?’ kinds sof things: pyoumiare #rtalk ings tasout bag 
nothing: torrmdolswith -the ‘person's pability jo) pesform fax obsagioe 
person's race, creed, colour or national origin, on) the, face have 
nothing whatsoever to do with the person's ability to perform the 
VOD. 


On. thewother hand, tthe kinds tof things twewareietalk ings abeue 
here, when we get into handicap--and, in particular, those parts 
of the definition) -that relate to mental deficiencies, léeagning 
disabilities and that kind of thing--are of their very nature 
going to have a direct impact on'the person's ability to perform 
the work. In the kinds of examples you are giving me, there is no 
reason whatsoever that there be any impact on the performance of 
work. 


That is the fundamental problem that we have with the whole 
concept of handicap being a grounds “off;discriminatzonmitselanania 
particular; that part of the definition that relates to Mearmneng 
disabilities and mental disorders. 


Ms. Fish: Are you suggesting to this committee that 
there “is no job then for which a handicapped “person @couna ene 
deemed to: be» qualified, that in all, cases of handicapiall jobs are 
negatively impacted and that the handicapped person is incapable 
of performing the job? 


Mr. Gray: No, I am not Suggesting Sthat, for) as omomence 
What I am suggesting is if I were an employer and I decided I did 
not want to hire a handicapped person because I did not like 
handicapped people, as far as I am concerned, that is just as 
reprehensible as not hiring somebody because I do not like the 
colour of his skin. I don't have any quarrel with that at all. 


Om the: <othem Shand, if wm Vanitiacees with themeciituat ianeeag 
hiring somebody with a learning disability and I say folmyselinania 
think that person's learning disability is really going to impact 
on the way that person is going to be able to do the work," then 
that is something entirely different, panticulearly wii seam 
confronted with four or: five people applying for the job, of whom 
only one has a learning disability, but the four who do not having 
the learning disability can do the job a heck of a lot better. 


Ms. Copps: Then there would not be discrimination 
because the code says all things being equal. That is where your 
argument errs on page five.Sorry for interrupting. 
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Ms. Fish : i was pursuing the question. That ac was 
precisely the point I was getting at. The illustration you had 
given with respect to the handicapped person was directly 
analogous to the illustration I gave with respect to race, creed 
or sex, which spoke to the persons qualified and most qualified. I 
am at a loss to find anything in this amendment to the code that 
suggests that an employer would be barred from hiring the person 
most qualigdedifor themjob: 


Mu ieGrayce Then syou..areo.on, .the ivsames: wavelength (:asysI.cam 
Poe wale adntOrbearwit.. in my..view,,.there: is..a+risk #thatsthis 
provision could be interpreted to mean that I have discriminated 
against somebody because I have selected the person best qualified 
Bote theej Obl gditathateisonotiethe intention of sthe;Legislature,: then 
I would hope that the bill might be amended to make that clear 
Pecaulses., trapetvsODINiOn;!) | ltr sisr note. cLearu.soThatesish<aki <I’ tan 
suggesting. 


Ms. UFiShe. I=icany have, the; minister -speak .to -intent at 
some further time, but in my view the reasonable person reading 
the code, aS it now exists, would draw that reasonable conclusion. 


I do have a further area of questioning. 


Mie, sGueurnan= 4 Welecare... \argcqhbttles(sshomtiw ofsaitimées,®Other 
people have indicated they would like to speak. Could we come back 
to that, bearing in mind the time that we have allocated? 


Ms. EFoshs I shall be brief. One further area of 
questioning that was raised is the matter of sexual harassment. 
The brief expresses the concern about sexual harassment that may 
be undertaken by nonmanagerial employees. The suggestion is that 
thes, corporates responsibility be.» confined, to, sexual harassment 
undertaken by managerial employees. I refer you to section 6 which 
reads, in part: "a persistent sexual solicitation or advance made 
Piaeel p Person, Sinnnaveposition< ofe/ authority. Sa .The 4same.o phrase, 
Epesitaon ofezsauthority,s), dsorepeated «in both sections 6(a) and 
ib), . 


I suggest to you that a distinction between managerial and 
nonmahageniialodoesmunots speakiato! the;aimatterogof position, of 
authority.’ I use as an illustration the example of a lead hand on 
the assembly line who is in a position of authority respecting the 
other workers on the line, yet in every collective agreement that 
I have had occasion to peruse would be considered to be within the 
bargaining unit and nonmanagerial. 


Am I clear that your suggestion in the brief is that sexual 
harassment undertaken--by way of illustration--by a lead hand on 
the line, who is indeed a person in authority and coming under 
Section 6, but would be nonmanagerial under any other test of 
collective bargaining, is conduct that the employer should not 
have any involvement in or responsibility for? 


Mr. aGtraysool liq sthat kind of conduct takes piace ah, acthe 
hands of a lead hand and the responsible persons in the company 


oo) 


know nothing about it, then as far as I am concerned there is no 
reason ito tag. the’ tcompany withwitwrtheresmay well be a complaint 
against | that Sparticulars person; buce don ‘trathink 8 the company 
should be made responsible for that. 


Ms “Fish? oUust So ~that® Ivcam= clear, youochaveigsuggesited 
that if managerial employees engage in sexual harassment, the 
company could indeed be, in your words, tagged with it. You have 
not suggested that if it is a middle-management employee engaging 
in it that it is necessary for his or her immediate supervisor’ to 
have iknowledge.ofisthatetactlon pricomietomthe Wcompanyewbe mg eheid 
responsible. 


You seem now to be suggesting that where it iS a person also 
in authority but not normally considered to be managerial--by way 
of illustration, the lead hand--that it is necessary for the lead 
hand's immediate supervisor next up the line in management to know 
for the company to be held responsible. 


Mr ?Gray: “Gea™s put -itt) this way Tteeeiss awit) ly sad seco 
start drawing lines, but* I’“think “at. “the very «least =someonemiin 
management at the company with some authority to make decisions on 
behalf of the company should have knowledge of what is going on 
before the company is made responsible for what may well be simply 
an isolated incident of” some wrongdoing on "the ypart Boteean 
individual. -fori© whom =the? ccompany "showld® notrmthaveretous pear 
responsibility 2) That' essai. 


Ms. Fish: Mr. Chairman, I will stand ‘down spursdinassrms 
matter in consideration of your remarks about further questioners. 


Mr. Riddell: I would slike #o@eusay aio shanesimany Vofuiyonr 
concerns and TI sthink I ‘alludeds togthatilastenight whemsisinadtearcen 
that businessmen are now wondering whether their rights have been 
taken away somewhat by vittue! of this Sact. ©1f* they are iqpingmee 
live within the letter of the law, they are probably going to hire 
the person--and I use the example that you gave--who may be least 
capable of doing the job in order to avoid the hassle they may 
have to go through if that person complains. 


I simply use an example. I happen to be involved in farming 
and when I am looking for a hired man a number of people may 
apply. One is maybe a slow learner but he has every other 
qualification that is required for the job. Perhaps he has the 
Physical makeup and the agricultural background, but he is a slow 
learner. Many times in a farming operation there have to be snap 
decisions made if you are going to save a crop or if you are going 
to save livestock. So I may decide to take the person who is 
brighter and able to make these decisions. Yet I can see I could 
be put through this hassle by the person who Says, "I have every 
other qualification for-‘that Jobe" There We Syhere er #ehave! tenet 
the concerns you expressed. 


As I indicated, and I will not take time now, I share many 
of the concerns, and I do not know whether the minister is going 
to have an opportunity to respond to some of the concerns to allay 
the fears we have. I do not know whether he is going= to: “de “that 
during these hearings or not. I would hope he would. 
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HHeo place wheres ocertainly %do “differ with youlSis sin the 
discretionary powers of the minister, in other words, letting the 
final decision be made by a minister. You obviously are not aware 
of the many abuses of this kind of power on the part of ministers. 
Po Syoutthad HeenRtinetthe House’ atelyo and heard< our “line ‘of 
questioning on this business of letting good agricultural land go 
for other development, you would know of the kind of abuse that is 
made on the part of ministers in making that final decision. 
Surely a group of minds is better at coming up with a decision 
than one mind. I just cannot believe that one person can come to a 
better or a more fair decision than a group of people. 


I think you have to realize that in many cases a decision 
mien? coe Mage-torngsche Cpapt Of afminister, *if it is left. to “that 
minister, is highly politically motivated, and I think we have got 
to get away from that. 


Mr-=iGray: Do youswant) me toyspeak to that? 
Mr. Riddell: I certainly do. 


Mune es Grayigehifanomerhapsilaim little “more ycharitable > about 
how I would view the minister making a statutory decision of this 
sort. I personally believe that if the minister is given a 
statutory power and discretion to exercise, that he will exercise 
it in good faith, just as I assume that if the commission is given 
a ‘Statutory power and a statutory discretion it will exercise it 
in good faith. 


I have seen no evidence so far in any human rights case I 
have been involved in to suggest that the commission exercises bad 
faith or that the minister exercises bad faith. I am assuming that 
the minister who is well advised in these matters is going to 
Exercises thatmarscretion= in good faith. Ifche does*not, then of 
course there may well be legal remedies someplace, but I think the 
fact now that some independent person who is not one of the 
litigants makes the decision to set up or not to set up a board of 
inquiry is a desirable one. I would be sorry to see it go if the 
bill is enacted in its present form. 


Mr. Riddell: ley after listening to the former 
testimony, you still have considerable faith in a minister who 
would contact a former member to inform that member that he is 
supposed to keep the information secret and away from the person 
who is being affected, you have more faith in him than I. 


MreorGrayst/ticam not. ithat familiar with the Dagg case. All 
I do know about it is what I read in the law reports of the 
decision in the divisional court, and the court specifically found 
that the minister had acted in good faith, specifically found that 
Mrs. Dagg had been accorded procedural fairness and that there was 
nothing untoward about it at all. -Regardless of what I have heard 
here today, I do know what the court had to say about it and that 
is all Ieknow about it. 


Mr. Eakins: Do you not feel that justice should appear 
to be done as well as be done? 
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Mrs iGray: hat me the Gaopemiwe all “havep thats Ut CMeple noc 
only be done but appear to be done. I must say I was happy to hear 
the minister say there now is more openness from the commission in 
terms of the information that is provided because I must say, 
acting on behalf of persons against whom complaints are made, I 
have run into the same problem that Mrs. Dagg has run into as a 
complainant. I have had many instances where the commission would 
not give me any information as to what nefarious things they were 
hearing about from various people I knew nothing about. 


I am very happy that there now seems to be a change in that 
kind of approach, so that not only people like Mrs. Dagg, who Zs 
the complainant, are hopefully going to get more information about 
the case, but so is the person who is being complained against. 
Obviously, he’ has just. as' much “interest in’sfinding sout whatsithe 
case is against him as someone like Mrs. Dagg iS going to have in 
finding out what the case iS against her. 


Mr. Stokes: I would like to pursue “with® you; Ma.. iGpay, ao 
line of questioning that was initiated by Ms. Fish. You mentioned 
you had some difficulty with section 10 of the act where there was 
no evidence of any overt or intentional discrimination with regard 
to hiring practices.: Tiwould: like’ ‘to etTaybrief scenanromnow yeu 
and ask whether or not this is what you intended to say. 


For instance, there may be an employer with, to quote your 
words, <a; bona fide policy for’) hiring= that. says hesiwi benoteaire 
anybody with any kind of a@ disability or infirmit. Blam deawine 
specifically with a physical disability as ‘cpposed =to- ae nentar 
deficiency or somebody who is not as alert as someone else. So 
someone has. to go to, Say, ‘a company»doctor,) tor be assureduwthauane 
passes the medical requirements. The doctor finds a 20) per cent 
hearing disability, but; says that is fine, for the kindWofeworkumoe 
is going to be doing and he/sis quite capable of »functioningMesme 
normal person, or someone had a problem with diabetes but it was 
perfectly controlled, or somebody had had a previous back injury 
that had healed but there was some evidence by way of scar. 


Yet, in this case, companys) policy was) ‘thateatiechere wae 
anything to indicate they were less than 100 per > cent’ eve 
physically, even to being 10 pounds overweight, those people were 
not proper candidates for hiring, whether it be for cleanup corm ror 
working on a farm, or as a security guard. If there was any 
evidence at all that they were not 100 per cent fit, they just 
were not proper candidates for employment. Would you consider that 
a reprehensible practice--and that was your word--by an employer? 


Mr 23Gray> bet me *j ust isay; thet iw dolnom have any problem 
with any of the examples you have given me. s Also,” lbrdo mottreauie 
have any problem basically with the handicap definition in the act 
asiw itimrelates’ tov physical Ehandicap. Balrtiink sare & person is 
physically handicapped in the examples you have given me, it would 
have no impact on the ability of the person” tordo ithe job. Mave 
no quarrel with that--none. 


Be 


‘Also, the kind of policy you are talking about is not really 
the kind I have in@mind. (he kind ofs:policy»you'-are talking about 
would be a policy that would prohibit the hiring of someone based 


on one of the very grounds of discrimination mentioned in the bill 
ponthis bik ise enacted: 


12:10) p.m. 


The kind of policy I am talking about is really the kind of 
policy the minister mentioned. Suppose as a matter of business 
practice I wanted my taxi drivers to be clean-shaven for public 
relations reasons. So I put through a policy that said people who 
drive my taxicabs must be clean-shaven, a perfectly legitimate 
thing. | 


Maat Seokes>s Whathe ineiyour opinion, should*be inesthis tact 
to take care of a situation such as I have explained, where you 
said it is not an acceptable practice for an employer under the 
examples I have given you? How would you take care of that in this 
legislation, and yet satisfy your fears of saying there is no 
intentional discrimination? 


Mino Graysidn ehejgrexample you vhaves, given) me;,; theres would 
be an intention to discriminate. In the example you have given, 
ere tSpobicy,. on sits «faces, awould intend» to discriminate against 
handicapped people. No question about Lite he would be 
Guscraminatony: invand «of yitself. 


Neowmcoppscy lahiavemapicouple cofmquestions.d @isste Of fecal; 
you have stated you have no objection to the inclusion of physical 
disabilities, one of the areas of contention. 


Now iGmay eth gam enotiisayingy al vchave *noamobjection, yebuty o1 
have some concern. 


Ms. Copps: You said you had no quarrel with that aspect 
Ort iteal wouddngusterefer youstos yours brief on page: five where you 
note with great trepidation that the board of inquiry will have 
extraordinary powers for removal of obstructions, et cetera. 
Those, presumably, would apply to the physically disabled and to 
no other group. How do you reconcile that with the fact that you 
say you have no problems with the physically disabled? 


MrinGraysebeh ils spubritethisaways Tf, sa «person fis»-ablesto 
perform the work and happens to have a physical di sabatii trae Ineda 
not have any problem with the concept that I should be prohibited 
from discriminating against that person simply because he has a 
handicap. If I do not like handicapped people, that is my problem, 
but I should not allow it to interfere with the right of somebody 
to work for me if he can do the work. 


Ms. Copps: But, again, that goes back to the beginning 
of page five, and Mr. Riddell mentioned this as well. You state 
that in a situation where somebody is barely capable of performing 
some duties and that other applicants perform the job much better, 

obviously the candidate who performs the job better will get the 
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job. Discrimination cannot apply in that case because the act is 
saying all things *®being “equal. Takinge into accoune Sale things, if 
the five applicants are equal then you cannot refuse to hire 
somebody simply because he has a disability which does not affect 
his! abwlity to#pertorm what? job: 


Mr. “Gray Pe Myeipoint is’ (titat. Mmsa yaeaciie bilDS 1SsHGhots-as 
clear as that. The intention of this legislation is to protect the 
employer in situations that you have outlined, and I think there 
ought to be an amendment to make that clear. Now the reason for 
that? as’ that*’ cone’ of “the *definitions= of) discrlminatvon Yrswea 
preference. If I prefer a person who can “do the “jobbet teri, t°and 
the reason’ I prefer ‘the ‘person ‘who 'tcangdo thes jobmbettersmaiiciag 
the: other person who cannot do -the Yjob’ astewellwahas@a- earning 
disability, ‘then I am preferring the person who'’can "do "tncimiom 
better. 


Mss Copps:: SThe > werson 2ecanumdo they gobs bettergs peszous 
Theres sis snot egroundss for! discrimination omits GPChson Bis)! tice 
obviously he cannot) drive oa -cab@and  thereforey cannoe? go etogecre 
commission and say, “You are discriminating against me because you 
did not hire me in that instance." 


Mr. /Gray: Unfortunately; 91 will@mot »bewlablemtom taker your 
words and quote them as authority to a court if I have to make 
that legal argument. I have to persuade a court or ai-board “or 
inguiry based on the legislation as’ it reads. The only thing) vam 
suggesting is that if you agree wrth me "that “that "factual 
Situation is one where the employer ought to be protected, I think 
the "bill shotld be. clariivedsto savechnau. 


Ms. Copps: Can you recommend any clarifications? 


Mr .8Grays Sure, SPS chink pole meOugIne Stan Dem ioleam| Vat dee 
that where a decision is made based on bona fide consideration of 
qualifications and ability to do ‘the work, then Tt" shail netwne 
discriminatory if a handicapped person is thereby affected by that 
determination. IS iS as Simple as that. 


Mr. Brandt: You are essentially worried. about reverse 
discrimination. Is that the essence of your argument? 


Mr... Gray: o Yes" int parte eran sbecatsere re Crinveli Pavia 
Situation comes up and the handicapped person is considered to 
have been discriminated against because he did not get the job, 
then that says he is’ entitled=to’the job even though he cannotiude 
it as well as somebody else. If that is the case, ‘then that 
somebody else is, in effect, being discriminated against. 


Ms. Copps: Can you “show me in the’ proposed’ ‘act’ where Jit 
actually says that a person who is doing the job less well should 
be allowed to have the job, which is uwhat you are implying? 


Mr. Gray: My ‘concern’ -comes -out “or ‘section & 62 eanaeeaiee 
comes out of section 9(c), where it says: "discrimination means 
drfrferentiation! resulting sin an ssexclucron, qualvreé rcation =r 
Ererterences "That ers Sc). 
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Ms. ~Copps: If you go back to 16, I think it responds to 
che lvery “argument that youlare making. It ‘says’ that “a right under 
part 1 to nondiscrimination is not infringed by discrimination for 
the reason that in the particular circumstances the handicap 
renders that person incapable of performing the essential duties 
attending the exercise of the right. In other words, if they 
cannot perform the duties incumbent in the job, you cannot charge 
discrimination. You just answered your own argument. 


Mime chaye.— out you shaves just? touched’ om stheiewveryy point wo 
am making. The only exception in section 16 is where the person is 
incapable of performing the essential duties. Suppose you have a 
handicapped person who is capable of performing those duties all 
right, but cannot do them as well as someone else. Or suppose you 
simply decide in your own mind that he may meet the bare minimum 
qualifications to do the job, but you want somebody better than 
eat « 


Ms. Copps: You are entitled as an employer to choose the 
best candidate for the job. 


Mr. Gray: I quite agree, absolutely. 


Now eOpDS eat woulde Tike. itoe get om too something®telse. You 
mentioned in your previous remarks that you felt comfortable with 
the discretion of the minister, just as you felt comfortable with 
the discretion of the human rights commission, and yet in your 
brief you suggest that the powers of discretion accorded the human 
Pranesmconmiscsionsrandsespecifically the board of) anquiryatare «too 
excessive. How do you reconcile those points? 


MOenGreys slettimersiputis ito: -thiserway uel, feel. comfortable 
Prchaitheyeciseretion Soff ithe® minister’ in'd apporntiungiscor i not 
Sepoincing= a poara-ofinguiry! If:9P said anything- eaflier-‘thet 
Mrovewrinadicate- athiateeay eam néntirely’ comfortable \with*\revery 
G@iscretion “that GS ever conferred “on anybody,-'r am ‘sorry.’ I= did 
not mean to convey that. 


Ms. Copps: Youre sad’ « You.C@fele, ‘comfortablevs witme the 
Gascret tons oresthe> minister Yand .with the “diseretion’.of, thei thuman 
rights commission. 


Me. ‘Gray: 2The discretion %of the ‘human rights commission 
in deciding whether or not to go forward with a case. There is 
something entirely different, in my view, between that and the 
board of inquiry having almost unlimited authority to impose just 
about anything it wants to impose. 


Ms. Copps: Would you prefer then that the kinds of 
guarantees that are being incorporated into this act, particularly 
vis-a-vis the physically handicapped, be spelled out in very 
specific forms, that universal accessibility be guaranteed in five 
per cent of all new office buildings? 


Mr. Gray: I think I would have to know exactly what kind 
of guarantees you are talking about. But I do say, yes, there 
should be some more specificity in the act. I quite agree with 
that. 
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Ms. Copps: But if you feel comfortable with the 
discretion of the human rights commission on the one hand-- 


Mr. Gray: In one aspect. 


Ms. .€opps: (4You) sdid  gmoty “statere thetevewhenerwou spoke 
earlier. You said you felt comfortable with the discretion of the 
minister and comfortable with the discretion of the commission 
with no provisos. If you feel comfortable with, that discretion, 
how cane you ssayweon ppages zn thatapyoumanrc avery uncomfortable with 
the vested power in the board to direct a party to do anything 
thati-it ought. toxdo to achieve ;complrancelwithpthepack. 


Mr.anGray:.. Iz Gidnusteimeane 'tOjmLcavessthe impresssion that I 
felt comfortable with every discretion the commission might have. 
The subject we were discussing at the time was whether).or not. 4 
board of inquiry should be appointed. I have no problem with the 
commission having the authority to decide whether or not to go 
ahead with the case. That does not cause me any concern. 


Mr. Eakins: You have some doubts about the board, though. 


Mr. Gray: I) shave: »real doubts. slhaty sis ionlves Cnc cine 
that the! commission» can do. It can either (go,ahte@adsawiths thevcace 
or, dit can decide not,;to go ahead, with the, cases. That is @appeecis 
cut-and-dried, clear determination. It can make one or the other. 
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On the other hand, when you are talking about what the board 
of inguiry -can order, there appears» to be now@linirte ste might soras. 
a reasonably small company--most of the members of the chamber are 
small companies--to put in a very expensive elevator system, for 
example, ands the board of inquiry may, decidevthat sthe. costsawias 
not cause any undue hardship. It may, in fact, cause a very severe 
hardship. Just because one person who is sitting as a board of 
inquiry decides that it will not does not mean that it will not. 


Ms. Copps: I can appreciate what you are saying because 
the,yissue’-of undue yhardship does, lbeaveyca alot, of leverage stores 
commission. If you are going to endorse a principle of a, board of 
inguiry, you are saying that a person can be guaranteed certain 
rights sand ‘cansl.comeyebefore. the scommission.a@@f ssehey «fence net 
satisfied: withy the pursualyjoft sthose wights, theycanupursucesemiee 
the board of inquiry. But then you are saying that the board of 


inquiry qshould: thavesamc; power, ito de anything based on those 
findings. 


eux, leave uss withertwo.sopsions aa@ner nem tosscet up another 
quasi-judicial board that will then enforce the opinions or the 
judgement of the board of inquiry. The other Ching slSe, to + aye aie 


down very specifically in the law which may create greater 
instances of undue hardship. 


If I, in this committee, had to sit down and determine down 
to the letter of the law every instance in Ontario that would make 
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aeecolipanywaccessiDle tO the physically disabled, 1 might cause a 
lot more grief to your members and to the small business community 
at large by applying that principle, which is the natural sequitur 
of what you are saying, than by allowing them discretionary power, 
which you said you felt comfortable with in some instances. 


Mr. Gray: In one narrow instance. 


Ms. Copps: Then what would the alternative be? 


Meee ory alae would, reel much {more - comfortable, ~- to eise 
your word, with at least having some kind of parameters defined on 
What the powers of the board of inquiry are because at least then 
we know two things in advance. First of all, we might be able to 
have some input as to what the parameters are so that we know what 
we are dealing with. 


Second, once those parameters are set, then at least we 
Know--at least any individual member of the Chamber of Commerce 
Perl KnOWw--exactly what kind of potential liability he is facing. 
But I do not think there is any way anybody can determine from 
triton ot Ldowhat., that is. 


Mrepybanins: It is like having an Ombudsman and then 
paying no attention to him. 


MemmecOUPs: “1uswould Say. “that the issue’ of parameters ds 
well articulated on your brief on page 12 when you say that the 
Poatomecanwcirece. the party to do anything it can to achieve 
compliance with the act. Basically, the act and the regulations in 
the act are the parameters under which we are acting now. 


DrpeecCla mos elteisaysS, it can order the “party odo wany 
aun 


Ms. Copps: To achieve compliance with the act. 


Mr. Gray: That may be. That may mean, to take an extreme 
example--I am not suggesting any board of inquiry would do 
fe——that theoretically at least a board of inquiry could order the 
person to pay a million dollars or to build a whole new building. 


Ms., Copps: I believe.there is an upper Tm on ethe t. 


MreasGtey: ethat is. only - for mental anguish.) Lts “is sinow 
215,000. 


Ms. Copps: They can only order changes to SCrGeCh mt. ms 
do not think they can order cash awards above $5,000. 


Mupeiaravem ite ts § $15,000 “in the new bill, “and that eis 
only for mental anguish. I do not know what other heads of general 
damage they might be able to come up with for other categories of 
payment. 


Ms. Copps: According to your brief it is 25,0007 
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Mro7 Grave That was under the old bill. That was under 
Bill 209. Under Bild 74. in this \House-tit rs nowe $l57C00ve nate nae 
been one change. 


Mr. Chairman: Are there any further questions ) fore Mee 
Rubinoff or Mr. Gray? If not,.thanks your very smuch, gentremenperon 
appearing before us today, for your brief and for answering oue 
questions. I declare the meeting adjourned until eight o'clock on 
Thursday evening. There is a change of the room’ for Thursday 
evening. to 154% 


The committee adjourned at 12:25 p.m. 
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THE HUMAN RIGHTS CODE 
(continued) 


Resuming consideration of Bill 7, an Act to revise and 
extend Protection of Human Rights in Ontario. 


Mr euChairman: ie call, the meeting to order. Mr. Brandt is 
the parliamentary assistant to the Minister of Labour (Mr. Elgie). 
The Minister of Labour has indicated that he will sit in on all of 
the hearings he possibly can and if he is unavoidably absent from 
some of them--and I know the opposition members particularly 
appreciate the time contraints that are on ministers these days-- 


Mr. Stokes:: Has he got a note? 
Mr oChairman: “Andy «has <aynote. for-him,,.I think. | 


Mowe brandt rami SmigntiyewMr., siChairmans;:the,minister is. ain 
the House this evening and as most of the members know he is 
speaking. to the matter of plant closures, which is a very 
important matter of provincial concern at the moment. I will be 
here to take notes and report back to the minister on any comments 
which are°-made, and I will be filling in for him this evening. But 
he will attempt to attend any other meetings that are possible, 
where representations are being made through the balance of the 
next two or three weeks. 


Mui muChiat Mans: e1OkayeeeWhenGs bothy ~ofi> yourstaréeouaway, oMr. 
Brandt, we will have the same thing from the deputy minister. 


We have three presentations tonight. We have allowed 
approximately half an hour per brief. We do have a little extra 
time tonight, but I would ask that the members, as always, bear 
the time in mind and that we are here to get as much publicr input 
aoe WweniCanin hEtwmeci. their -time ito have input, on. the.-proposed 
amendments to the human rights code and we will have ample time to 
put our own views forward when we get into the clause by clause 
discussion. 


The first presenter tonight, representing the Islam Canada 
newspaper, is Mohammed S. Qaadri. Did I pronounce that correctly, 
Mr. Qaadri? 


Mr. Qaadri: Bismillah -i- Rehman -i- Rahim; In the name 
of Allah, the most compassionate, the most merciful. Mr. Chairman, 
members of the committee, I thank you very much for the 
opportunity to make this submission. 


We congratulate the government of Ontario and especially the 
Minister topuebour cCandevhis? staff form this: excellent, piece of 
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legislation. Indeed, Ontario has an excellent record for enacting 
such legislation, which has made ands ‘going “to =make wetness 
province a better place to live in. e 


We believe that every well-integrated society is based on 
some ultimate premises which guide or ought to guide its 
activities. The preamble of Bill 7 rightly expresses this ideal. 
The key words in the preamble are “human familyo. ‘Thats eee 
collection of brothers, sisters, cousins, et cetera. The creation 
of such a compassionate family of human beings, we believe, is the 
aspiration of the government of Ontario. It is very near to the 
Islamic ideal. The holy Koran says: 


O mankind, 

We have created you from one male and one female, 
And made you in various nations and tribes, 

So that you may know each other. 


Let me take a minute to explain this. The first phrase is, 
"O mankind." Remember, it does inot address, )"O Christians, | Sor, eo 
Muslims," or, "O Canadians." It addresses mankind. It says, "We 
have created you from one male and one female," referring to Adam 
and Eve. That establishes my relations with you and that is 
exactly what is mentioned in the preamble of Bill 7. ; 


AK human right, in our opinion, isi noteanwend@in G@rseunoue 
a means to an end. Its value is not intrinsic but instrumental. We 
understand the preamble is the spirit and the 48 sections 
following the preamble constitute the body. The rights defined 
there should always be taken as instruments to achieve that ideal. 


We should also recognize that it is the ideal only which has 
permanence. The regulations and rights that deal with particular 
Situations may change from time to time. 


We also hope that we shall be able to avoid the trap of 
rigid fulfillment of “the” regulations of 9 themPbodyaywith sictle 
regard €outhe spirit 


The demand for defining these human rights of the citizens 
of Ontario arose because of suppression of these rights by the 
majority groups.’ The registration” o£ ~some’= 15,0009 *‘casesticn 
discrimination with the Ontario Human Rights Commission is only an 
indicator of the existence of the problem. The figure might have 
been much higher had the prospective complainants not been 


disillusioned with the OHRC because of delay and cost in the 
delivery of justice. 


. Forty ‘per cent ‘of those complaints. are Veboutwecacrau 
discrimination. The prevalent problem is grave and no attempt is 
made’ -to measure “its ‘extent. It comes, to Gthe “attention soLimtue 
public only when it surfaces in a very ugly manner. 


. In this connection we would like to bring to the notice of 
this committee a recently completed study which is an attempt to 
measure the extent of the racial prejudice prevailing in our 
school system. This was the work done by Dr. M. A. Laz. sora 
doctoral thesis at the University of Toronto. Dr. Ijaz has 
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summarized his findings in a 45-minute audio-visual presentation 
which we showed at our annual general meeting of the Ontario 
Advisory Council on Multiculturism and Citizenship--of which I am 
a member--on May 23, 1981. 


Notes of this presentation are enclosed in these green 
sheets. A glance at the results might alarm you as to the kind of 
maiitocsS, Sinmecnevoemaking ain “our) «schools. -; We» recommend. that. this 
Gonmittee invite Dr. »tjazeto present to you the results of his 
findings. 


I will briefly take you through these green sheets. He had 
several questions, such as, “Would let them visit the country," 
"Would let them live in the country," "Would let them attend the 


same school," "Would let them live in the same neighbourhood," 
"Would let them live next door," "Would let them play at their 
home," "Would let them come to a party at their house," "Would 


have them as their best friends," and "Would be willing to marry 
them." You can see the prejudice against black Canadians, Indian 
Canadians and Pakistani Canadians. 


You might:.find. the same thing in table: two, which is a 
comparison between whites towards blacks. The point to note here 
is that if you look at the figures of blacks towards whites, they 
are suffering much less prejudice. 


On page seven, after a comprehensive program was introduced 
in the same school, you will see that these percentages change 
considerably. This gives you an idea of the need for starting such 
programs in the school as well as at the community level. 


Back to page three of my presentation. We wholeheartedly 
welcome the revisions and extensions included in Bill 7. We are 
grateful to the minister and his staff for including a number of 
requests and recommendations from various quarters innithesba LeoeLsG 
is commendable. The minister and his ministry deserve to be proud 
er it. 


But the most important and most desirable recommendation is 
yet to be included. This pertains to the strengthening of the 
human rights commission and speedy delivery of justice. 


In section 29(1), the person should be allowed to file the 
complaint, either with the commission or witha. cour.t. of law.sWe 
know for a fact that many individuals have suffered and are going 
to suffer because of the lack of this provision. 


The commission has lost the confidence of a lot of the 
depressed communities because of delays. For example, when a 
ednmplaint hiisyefiiled; ite is .first investigated by a human rights 
officer and attempts are made for gpeconcijtiabion. Lierhe fails in 
reconciling the parties he brings the case to the commission, 
which comprises part-time members. Of course, the case is heard at 
their next meeting. 


If they decide, they then ask the minister to appoint a 
board of inquiry. This again takes several weeks, followed by 


weeks of investigation. 
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Furthermore, as of last week, if a judgement is passed by 
this board of inquiry, the status of the judgement canbe 
challenged in view of the decision handed down by the Supreme 
Court in the case of landlords and tenants. 


There are several cases in the human rights commission that 
@ragged on for many years. How can we expect, say, a young black 
Jamaican who has a complaint of being discriminated against ify te 
job carrying an emolument of $4 or $5 an hour to endure this long 
delay? 


We submit that justice should be free and speedy. If justice 
begins’ t6 cost or becomes costly, one of the vital rights Of! 2a 
citizen is violated. Also, justice delayed is justice denied. 


8:20 p.m. 


Mr. Chairman: Thank you very much, Mr. Qaadri. Are there 
any questions? 


Mr. Renwick: Probably not» sot much "as@questionve as ira 
comment to Mr. Qaadri. 


One of the difficulties we have with the bill before us is 
that it does not touch on the question of “discrimination “within 
the school system, either discrimination against the student by 
the teacher or discrimination amongst the students, simply because 
there is an arbitrary definition of age which excludes anyone 
under the age of 18. I stand to be corrected. 


There is a lack of definition of the word "person" in the 
Statute. It is a gap in the statute that we are going to have to 
cope with. I know we will be receiving presentations in connection 
with that from the organization known as® Justice’ for (Children, jbut 
I did not want you to be under any misapprehension--that at the 
present time there is no protection for children within. school 
systems against discrimination by virtue of this act. 


Even if one looks at the functions of the commission, the 
one which refers to programs of ‘education; it) does» notectoucheton 
this problem because it is limited to infringing rights! ‘under jthe 
aCe. 


I do not pretend that my comment is definitive, but it is 
certainly one of the major problems we are going to have to deal 


with. I thought you would be interested, at least, in my view of 
5 es 


Mr. yOaadri: We just” wanted to bring “to vourteKi ndeinetice 
that these are the kind of adults you are going to get in a couple 
of “year's ‘time. I think ait’ “is very “important /thatiwebtshouldetce 
something “about it, ‘too. In? general, “thisrois@ one of the susuas 
problems we have been facing with the Ontario Human Rights 
Commission. Whenever a problem arises, the responsibilities are 
divided or assigned to various ministries in such a way that one 
ministry will not touch the assignment of another ministry and the 
whole problem is lost. c 
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Here is one example: that since this bill does not take care 
of education we should not consider the educational aspect 
knowing full well that in a few years' time it will be those very 
students who will be forming the citizenship of our province. 


Mr. Chairman: I am not sure whether it is beyond the 
mandate of this committee to make a recommendation to the Minister 
of Education (Miss Stephenson) as a result of the study of this 
act. Though Mr. Renwick has pointed out that it may not be covered 
in this act, I am not so Sure what you are suggesting to us has to 
be covered in the act. You are indicating a direction--and I stand 
to be corrected in my inexperience--but perhaps it is within the 
Mandate of this committee to make such a recommendation. 


Mr. Renwick: Mr. Chairman, perhaps Mr. Brandt would like 
to comment on that. 


Mr. Brandt: The point you made earlier that the bill 
enconmporatesartne  agess,18 to 65 ,is quite correct. It was not 
intended to cover the school-aged children, quite obviously from 
the intent of the bill. I do not know whether some recommendation 
could be made to the Ministry of Education, or where it will 
evolve from this point, but the earlier bill did not incorporate 
an age group of school children either. 


Would you like to make any other comments? 


Mr .. eRenwickn = Io«think, yous could .ask».the..minister if he 
would seriously consider looking at the definition of person, 
which, of course, takes a step back. You have to go from the act 
back to the Interpretation Act, back to the common law. But I have 
a funny feeling that it does not include a person under the age of 
majority. Therefore any of these clauses that protect against 
discrimination by reason of race or ethnic origin appear, for 
reasons that escape me, to exclude children from protection 
against discrimination. 


I know the simplest way is to exclude them. But the 
fundamental problem of whether or not a child in a school who 
senses some sort of conscious or unconscious discrimination from 
the teacher would not have some right under this, not necessarily 
against discrimination limited to the school but discrimination in 
a number of ways. It may be discrimination in connection with some 
service which that child, as such, is entitled to receive, apart 
altogether from education. 


I think it is a profound problem we are Joingeato: shave + fo 
face up to, argue out and make a decision about. That is why I am 
very happy that Mr. Qaadri has raised directly and specifically 
that question of racial discrimination in the school system. 


Mr. Stokes: Mr. Chairman, there is nothing _ that 
precludes the committee from bringing that to the minister's 
attention by a majority vote and recommending, when we report the 


bill back, that this be taken into consideration. 


Mr. Chairman: I suppose that was my comment. I presume 
we can recommend anything we want. Perhaps that was Mr. Qaadri's 
intent on the educational side. 
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Mr. Sweeney: As Mr. Renwick has already. pointedsseaty ime 
does not deal specifically with the bill we have before us. 
However, I refer to table four, in the green pages, where you show 
clear changes in pre-evaluation and post-evaluation of students’ 


attitudes. 


The Ministry of Education has gone on record in some of 
their curriculum guidelines to identify some of the new texts, 
programs and resource books which do not have the same racial 
biases built into them as are in some of the older ones. Yet, it 
has also been brought to our attention by some school boards that 
they are unable to afford these new, nonbiased books. What has 
been your experience with respect to such texts and resource books 
in the schools? 


Mr. Qaadri: I do not have the figures available with me, 
but offhand I would say that the attempts have been very meagre. 
Much can be done in this way. 


This particular program, if I may say so, does not refer to 
the change of books, only that it was an affirmative action kind 
Of “program “to’ bring) ‘children together «with #the 9childrens@ofm the 
other” communities -to- learn ‘about? -their .cuwlture.l el thewas aycime 
attempt which changed this racial attitude. Actually, it was a 
program where people were introduced to the music of the various 
cultures and to their art. It is that kind of program that helps. 


This sort of program should be used as an example, because 
the same attitude is prevalent in people who are past the high 
school stage and are in unversity or in business. No study has 
been done of those people. These children are going to be adults 
in a few years' time. If they are getting this kind of education, 
what kind of education have the adults already had? This is the 
point I wanted to make. 


Mr. Lane: Sr, ug listened to you reading your 
presentation and listened to your remarks. I assume you are 
reasonably satisfied with what the bill now contains. Looking at 
the very last sentence in the last paragraph, it says "justice 
delayed? iss justice denied."" You are telling: us®* toaget: on-switineit, 
approvelit fandihave it put einto dlaw. 


8:30 p.m. 


ME. Osadrei: No, sin. 


Mr. -Sweeney:~ You’ aré “putting @iwords» in “his#imouth, = Mr 
Lane. 


Mr. Qaadri: The comment that justice delayed is justice 
denied is meant to refer to how long it takes for a complainant to 
the Ontario Human Rights Commission to get his problem solved. I 
do not think anybody can get anything done in less time than about 
four or five months at the least. 


I just gave the example of a young black Jamaican who is 
complaining about discrimination in his job, the sort that pays $4 
or $5 an hour. He has to move on to another job. He cannot get 
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justice done in time to be able to benefit from it. He becomes 


disgusted and goes away to look for another job. It is that kind 
of thing that we are referring to. 


Lie YourmL Ook patecthe treport:ofro the! Ontario: .Humam: Rights 
Commission, you will see that many cases drag on for one, two, 
three, four and even five years. If we could remove that kind of 
thing, we would really be accomplishing something. 


Mia. lane syervountare:~ saying’ “that «would! “be “a *step/%ni the 
right direction. 


Mr. Qaadri: More or less. 


Memes Opps ar Thasrcemay jitouch «a.,Little -on)’~thefepoint” about 
the programs in the school. On page two, you mention that of the 
number of complaints presently entertained by the human rights 
commission, about 40 per cent are of racial origin, and that no 
attempt is made to measure the extent of this. 


There has been some suggestion that perhaps the human rights 
commission should be given powers to investigate not only the 
negative aspects, but also positive work in the 
community--something like the Toronto Star did recently in the 
housing field. Are you in favour of that idea? Secondly, how do 
Dow Mtiink sutercouLayeben*canried® out! in . terms. 1of othe) proposed 
amendments? 


Me. AGaadra.8 Lim younvlook" ati ssection26(c)jsons page ininemof 
She ibid aiieeity yous will find “that: the .Ontariio »Humane Rights 
Commission is empowered to recommend the introduction = and 
implementation of a special plan and so on. The power given to the 
Ontario Human Rights Commission is only to make the 
recommendation. There is no power given to the human rights 
commission that could compel a company to institute those 
recommendations. It is those kinds of powers that we are looking 
EOr. 


Ms. Copps: Supposing we were to give the human rights 
commission power to adjudge whether school programs are promoting 
nondiscrimination. Do you have any formal idea how that could be 
incorporated into the act? 


Mr. Qaadri: The way to start is simple. First you define 
the problem, if the problem exists. I submit that:> perhaps the 
study which is shown in the green pages is the only one which has 
been researched. I do not think the human rights commission has 
any research department per se and that is what we are looking 
for. The human rights commission should itself have a division to 
carry out this kind of research in schools, in factories, in 
government, in business and in industry. 


Ms. Copps: You would beitadooking . efor Fa subcommittee 
within. the human rights commission which would do positive 
anti-discrimination work studies and perhaps work in the community? 


Mr. Qaadri: Right, and lately, madam, they have already 
Started some programs. I was invited to one of the multireligious 
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services they have started recently. It is really doing some good 
for the community at large. 


Ms. Fish: This is just for clarification, primarily, ston 
Mr. Stokes’ suggestion following up yours about the possibility of 
making a recommendation, or referring some materials to the 
Minister of Education, quite apart from any other considerations 
respecting the bill. 


Would it be possible to have the clerk make a note of that 
so that when it comes time to be considering the full nature and 
substance of. its report, the committee might be yables;to revertmee 
the possibility. .of referring this, brief »to.. the ~Ministersaes 
Education, particularly as it relates to the “possiprirty 08 
programs -inm_the jschools? 


Mr. Chairman: Yes. 


Mr. Renwick: I have “tworsthingsay Hirnstenofaalb.semy) comune 
comment was directed to welcoming the fact that you had raised, 
front and centre, the question of racial discrimination in the 
schools and’ its» effect om .children;y Mr... Qaadri.s slacthinga tha tae 
extremely important. 


I would be very interested in seeing the audio-visual 
presentation of Dr. Ijaz, which is referred to in this submission, 
Mr. Chairman. It need not be done when the committee is conducting 
its formal hearings, but it may be possible for the clerk of the 
committee to arrange some convenient occasion with Dr. Ijaz so 
that members of the committee and of the assembly could have the 
opportunity to view it. 


Mrée 5 Oaadni: it «lel Maye }isay, Sireg any time will be 
convenient. It is ready and I assure you this will be time well 
spent. It would be very useful to see that report. It would make 
someno£ yousecuy; <utiti Se so, moving. 


Mr. Renwick: Do you see any problem in doing that, Mr. 
Chairman? 


Mrs) Chairman: obs) -it)syour, intentdons that iti bes scheciued 
as part of the hearings? Perhaps we could arrange for the clerk to 
make the film available so all members could see it. 


Mr. Renwick: I would think at some time when all. the 
members of the assembly could be notified that it was going to be 
shown, in case other members would be interested. It takes about 
45 minutes. We could perhaps have it some evening before the 
committee commences its evening session, or perhaps some 
morning--whenever it could be conveniently arranged. 


Mr. Chairman: Leave it with the chair and the clerk will 
Womkiitwon &. 


Mr. Eakins: With reference to section 29(1)7 -eyous isay fre 
person should be allowed to file a complaint either with the 
commission or Wisthy eucoumthofelaws Domvou place the same emphasis 
on proceeding to a court of law as you do on reconciliation? Or=.dG 
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vou Jorerergyreconei liation:! overcegoing, tow:a» court.-of,<law?..You 
mentioned both. 


Mr. QOaadri: The reason I mentioned them both is that 
there are certain cases which are clear-cut court cases, and there 
would not be the possibility of any kind of reconciliation. If a 
complainant feels strongly that he is being discriminated against, 
he should have recourse to a court of law. 


What has happened in many cases which have been brought to 
my notice is that a complainant went to file a complaint in a 
court of law and was denied. He was told this was not business 
mre y ecould Mihandle..,and “he. was, told ‘to gosto -the: human rights 
commission. The human rights commission went through lengthy 
proceedings and ultimately it was found that the matter had to go 
to a court of law. This unnecessarily delayed the delivery of 
justice. 


Mets ratins: © Dofevourtmnotsthink goinglc immediately «to ‘a 
four. ofeadlawpnratherathan ‘trying, tol-resolbve “rt “in. another way, 
might inflame the situation? 


Mreas0aadriisteumagnee. s\Isiimost , definitely: feel mo attempt 
should be spared in attempting reconciliation. At the same time, 
the complainant must have recourse to the court of Law iA£ he: or 
she feels strongly enough about it. 


Mr. Eakins: You mention the registration of some 15,000 
cases of discrimination in the Ontario Human Rights Commission. Do 
you have any figures or percentages to show how many of those were 
legitimate complaints? I am speaking from my experience on the 
Ombudsman committee, where I found that while the case load looks 
very big, many of the complaints really aidsinot. e Lat aintog the 
category which required investigation. Of those 15,000, how many 
would be legitimate complaints? 


Mr. Qaadri: I do not have the exact figures, but these 
figures are public information and are available from the annual 
report of the human rights commission. 


Mr. Eakins: I thought that perhaps you might have them 
here’ as a service to the committee. 


Mr. Qaadri: I do not have them with me here but quite a 
few is the answer, if you are looking for that qualitative answer. 


8:40 p.m. 


Mr. Eakins: I am just asking. You suggest that quite a 
number. of the staff are part-time and you are_ suggesting that 
there should be a much larger staff in the human rights commission. 


Mri. »@aadzt:ecAll -athe commissioners are part-time. They 
have their own jobs and meet once a month or something like that. 


Mr. Eakins: What practical solutions would you recommend 
towards greater friendship and understanding amongst the people 
with the various backgrounds who make up the picture of Ontario? 
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Rather than concentrating on a complaint and going tomcat: or 
going to the commission, what would you suggest might be done in 
Ontario to create a better climate? 


Mr. Qaadri: I do not want to sound like a preacher,» but 
I am a Muslim and we seek our guidance from our holy book. I quote 
here the last Line of ‘the verse of! the "Koran ‘that #I°haver givengite 
you, "So that you may know each other." This is the key, the word 
eKRHOW e- 


Perhaps’ I. may illustrate my comment) to qousfthat! alll ope us 
are different, no two of us are the same. We are different and 
Allah in his great wisdom has made us different, and the reason he 
has made us is to know each other. Knowing is the first step to 
Create compassion. I will give you a concrete example. 


If you recall, last summer there was an air accidentwein 
Chicago where 27 lives were lost. It was very strange that none of 
our mosques; few lLoferour churches! “and gnonel of Wloums synagogues 
carried any kind of »condolence “for ) thes people!) whowmoste ther 
lives. What does this tell us? Does “10mteldyitoy Mes crac twe, sien 
Ontario citizens, are not compassionate people? Certainly not. We 
are very compassionate people. We have even guaranteed the rights 
not only of human beings but of animals. There are agencies, and 
if you do not feed your horse or cat or Gog properly you “can ger 
Intor trouble, . 


Our society is very compassionate. We have even guaranteed 
the rights of cats and dogs and horses. Why was it that we were 
not sorry about those 270 lives lost in that crash? The answer to 
that is that perhaps we did not know them. Had we known any one of 
them, we would have gone to his home and paid our condolences and 
perhaps we would have attended the funeral too. 


It just happened a week later I happened to go to Chicago 
and, as usual, I met people ‘from the Muslim community there. I 
found that among those 270 unfortunate people was a family of four 
who had belonged to the Muslim community of Chicago and there was 
a big commotion in the entire community because they had lost four 
people whom they knew. This is the key word. . 


This is exactly what Dr. Ijaashaswdones Ifiwe haves to mreace 
some kind of love amongst ourselves, the first step is that we 
should know each other. 


In this program at the Scarborough schools they brought some 
people from India who started speaking about India--what their 
music is, how they celebrate their festivals, how they eat, what 
are the special things they eat, how you can eat the pure metallic 
Sllver covering your dessert, the certain things that you reably 
come to know when you find out about other cultures. Once this 
program was done, people came to know that these Indians also 
might be eating a few more spices, but there are'’more or less the 
Same kind of people and they are not basically very much different. 


This is the kind of thing we have to establish in the CHTy 
of Toronto and in Ontario. We have a couple of other organizations 
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like the Islam Association. We are promoting a program which we 
Cail, «hramumeesemect. Camilies..". In the Ontario Advisory Council on 
Multiculturalism and Citizenship we have proposed aé_ program, 
Pgecting stouwknow you.” This 1s a program where a central office 
brings certain families together. You have to be a little careful 
when bringing families together. You need not bring a taxi driver 
to meet a medical doctor of the other community. If you can find a 
medical doctor from one community, let him meet a medical doctor 
from the other community, and in this way they come to know each 
of them. Our experience has shown in the past year that it has 
really worked wonders. 


That is a long answer to your question, but that is where 
the key lies. 


Mr. Eakins: I appreciate that. 


Mr. Boudria: Mr. Chairman, I am not,. of course, a member 
of this committee. Nevertheless, I wanted to come here tonight 
because I knew I would be very interested in hearing what the 
people who are here tonight would have to say. 


I have a question for the gentleman which relates to the 
paragraph in which he described the delays we have right now. He 
went on to all the different steps we have to go through, taking 
weeks and months, and all this type of thing. I am wondering if 
your group has addressed any kind of way in which these steps 
could be improved, all these delays that you refer to right now 
with the human rights commission. You say that the steps are very 
lengthy and you welcome this bill. In your last statement you say 
that justice delayed is justice denied. 


Of course, I do not think, as Mr. Lane says, that this means 
a delay in the passage of this bill, but rather a delay in the way 
the court proceedings and the hearings and so on are conducted 
Piont now. and will still ‘be conducted afterwards, for that matter. 
This will not really solve the problem of justice delayed is 
justice denied. Those steps will, of course, remain essentially 
the same. I would like to get your feelings on how these things 
could be changed. 


Mr. Qaadri: A number of steps Can ®ve taken. For 
instance, there is no need for the appointment of a new board of 
inquiry for a new complaint. We already have so many complaints 
pending that there can be a permanent board of TNOUILT Y pio) eae in 
the Ontario Human Rights Commission. I see no reason why this 
should not be done. Perhaps we can get some judges to act on there 
and let them hold a court. According to the case load in the human 
rights commission, I think it will be busy for the next couple of 
years, full-time. 


This is not done. Every time a complaint is crystallized as 
being worthy of going to the board of inquiry, the commission 
sends a request to the minister. I know the minister G15 every 
efficient, but let us admit that he is a human being and has some 
other things to look after. It does take a long time for him to 
appoint a board of inquiry; it might take him a few weeks. 
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Why is it that we could not have a board of inguiry 
permanently sitting in the human rights commission? There are in 
Toronto, I understand, less than 10 human Miron Gs officers and 
there is quite a load. Perhaps, by simple arithmetic, you will 
find it will. take several, years for those \very, Nard-workings 
dedicated human rights officers to dispose of the load of cases. 
Perhaps some more officers will be appointed and some of the steps 
can be shortened, those kinds of things. 


Mr. Sweeney: Is there any evidence within your community 
that the delay in processing a complaint contributes towards more 
racially biased events? In other words, people who would commit a 
racially biased action and who know there is such a long-time 
delay would not in any way be encouraged. to do otherwise, whereas 
they may if there was fairly rapid settlement of the problem. Is 
there any evidence of that at all? 


8:50 p.m. 


Mr. Qaadri: I shall “only give the “qualitative,?: evidence, 
I cannot give you specific evidence. For that you should go to the 
human rights commission. The qualitative evidence is that people 
are really very much disgusted with the delays at the human rights 
commission. They are frustrated. ‘: 


Mr. Sweeney: Are. you telling me that some of your own 
people--and I do -not,.want, to. put words in “your mouth; ) please 
correct me if I am wrong--have a sense that because it takes, so 
long to deal with their complaints, more problems come as a result 
ore that Le that valide 


Mr. Qaadri: My answer will be in the affirmative. 


Mi. Brandt: aE I could respond at Chater. poumir the 
indication I have is that that program has been enriched recently. 
More funding has been made available for the purposes of speeding 
up the process. The staff is better trained now and they are going 
through the process of improving on that aspect of it. 


So the resources are there perhaps not to bring about a 
perfect situation, but to improve on a situation, which reallyeius 
not part of this particular act in the sense that the problem 
occurred and has been occurring for the past number of years. 1 
think you will see some improvement as a result of the 
identification of the problems. 


One other problem I ‘should “mention, is’ that) ithe Stypecmeod 
cases coming before the human rights commission are somewhat more 
complex and sophisticated than they have been in the past. The 
complexity of the cases is also leading, in part because the staff 
has not had these cases before, to some delays that hopefully will 
be overcome with the passage of time. 


Is hope that response is, in part, acceptable. We are not 
happy with the delays either. 


Mr. Qaadri: I agree with you, sir. 





L8 


‘Mr. Sweeney: The point that is coming over very clearly 
here is that even if we make these kinds of changes, if there is 


not going to be a level of enforcement, nothing will change. That 
is the key I hear coming out. 


Ms.» Copps?:) Can I~ 'ask: one’ question while we are’ on it? 
What do you think of the changes that they have proposed with 
respect to the board of inquiry. In other words, instead of being 
appointed by the minister, it will now be called by the commission? 


Mei Qaadriz It is still being appointed by the minister. 


Ms. > Copps:;*"But’ ‘rn “the- “past ‘thereé° was” discretionary 
Ministerial power to call a board of inquiry or not; now the 
discretion is going to lie with the commission rather than with 
the minister. 


MEje Sacer: It certainly “is” an improvement, “but I “had 
fot) ftaithesnethe minister’. 


Mr. Chairman: The minister will be happy to hear you say 
that (inaudible) as opposed to Mr. Riddell. 


Interjection: Put that down, Mr. Brandt. 


Mv, Branat: I madé*"a+*note-of that" - ight -aways> There are 
some things I write down very quickly. 


Mr. J. M. Johnson: I would like to ask a few questions. 
Quite frankly, I am very hesitant to ask questions because I feel 
we are dealing with a bill that is very delicate to say the least. 
The questions we ask could be misconstrued and it would appear as 
if a member could be bigoted or narrow-minded or whatever you want 
wor calt*him. 


On Tuesday night we heard some descriptions of what some 
people felt about some members of this committee. It bothers me 
that I feel as a member of this committee I should have to offer 
this apology and yet I feel I do have to. Having said that, I 
would like to ask you a few questions and I hope that you accept 
them in the spirit they are asked. 


Mre “Ogadriee ne’ wili,y Sir. 


Mr. J. M. Johnson: A few minutes ago the problem of loss 
of confidence because of the delays involved was mentioned. I want 
you to understand that my question is not for any reason except 
for clarification. Is there any justification in thinking that the 
delays might be construed as such because of a misunderstanding of 
the differing judicial processes of countries; that possibly your 
people or the people you represent who are concerned about the 
delays are from a country which deals with matters in a quicker 
fashion, that is, you have a process of justice that is different 
from ours? I do not mean to create any problem. Is that something 
you have considered? 
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Mr. ..\Qaadri:,) Wells sivj ele thinke .wathingeethet quegienas 
system of this part of the world, there could be some expeditious 
way. That is what we are looking for. 


Mr. J. M. Johnson: I think back a few weeks or months 
ago. I remember reading an article in the paper about something 
that happened in a Muslim country to some people who were accused 
of having a different sexual orientation than average and the 
justice they faced. Do you know what I am saying? 


Mr. Qaadri: Yes, more or less. 


Mrassid.% Mee Johnsom: And. that is  aLedviferent  typetitor 
system than we have here. 


Possibly there is a bit of carryover. We look at some things 
a little differently and yet maybe we are more cautious in other 
ways. I am not sure it is the best way. Maybe the way you dispatch 
some problems in Moslem countries is for the best. I am not 
criticizing that. But, certainly, “Iesdownote think 1c) wou Loemecer 
with the approval of this committee or at least some members of 
the committee. 


Is that part of the reason why there is the delay, that our 
system of justice works in a way that is different from the way 
people who are criticizing it feel it should? 


Mr. Qaadri: No, sir, that @is not sthe“reason.© Agama 
submit that within the judicial system, within the system that we 
are used to, things could be expedited. There are certain steps 
included in the delivery of justice that could be eliminated. 
These are the things we are looking for. 


Mr. J. «Ms Johnson: As “I (mentioned  carlicereamwe peeue 
dealing with delicate subjects and I will pursue one more, one 
step. 


We were told on Tuesday night about our lack of concern for 
the problem of sexual orientation. AS a member of Islam Canada, 
could I ask your opinion? Are we remiss in what we are doing in 
Ontario? 


Mr. Qaadri: If I may say without antagonizing anybody, 
this is where we are very clear in what is permissible. We have 
the book and the book dictates what is to be done and what is not 
to be done. In that case, I must tell you that the thing is 
absolutely out. If it had been in a Muslim court or Muslim country 
Or Islamic country hearing, perhaps those kinds of perverts would 
not even have been allowed to air their grievances, if they have 
any grievances. 


We call them diseased persons. As I told you, we have 
declared them to be our brothers and sisters and COUSINS, biutt.cun 
brothers and sisters and cousins could be diseased persons too. As 
to what to do with a diseased cousin, we know that perhaps we 
Should try to contain the disease. If the disease happened to be 
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contagious, perhaps they have to be kept separate, things like 
Enact. We fares very clear” on that... Without any hesitation;=1) would 
go on record that these things are out. 


I really admire the minister and the government of Ontario 
for having the guts to keep those two words out of this bill and 
Peep thewscanctrty» Of this bili? *intact.°9'L ceably ‘admire: De. and 
appreciate it. 


Mr. J. M. Johnson: You have certainly delved into the 
problem we have. We heard something Tuesday night and we hear 
something Thursday night. These things are completely at opposite 
ends of the pole. It leaves this committee in a quandary as to how 
we are going to resolve some of the problems we hear. 


Meme Copps-:ail thaveiva rhetonical: questionre ins cresponse)) £0 
vVour= bast remark; Mr Qaadri. Tseit also not* within, the Islamic 
Peligion! that *yol “are not 'toleat: pork or to: drink? 


Mri» Qaadrie Correct: 


Ms. Copps: Would you, therefore, then extend the 
prohibition of eating pork and drinking to all citizens of Ontario? 


Mo, eOaacrie WE the province “of Ontario’ accepts *lslametas 
its guiding religion, certainly it will be done. I look for that 
day. 


9 p.m. 


Ms. Copps: falamt asking. sou «that! -questiontrhetorical ly 
because I can appreciate the parameters that you are operating 
with in the Islamic faith. But you can also appreciate the fact 
that we are living in a society with many different modes of 
behaviour and many different lifestyles, and that is one thing 
that we of the committee must learn to appreciate, not only 
vis-a-vis the Islamic people, but also the other subject that you 
just addressed. 


Mr. Qaadri: There are certain things that do not require 
a final conclusive decision. In fact, there was a very famous 
incident in the life of our prophet Sallalaho Alahai Wassallam. A 
person wanted to ask a specific question about a specific item. 
This was with respect to the Haj, and if I have one or two more 
minutes I will tell you about that. 


As you know, under our religion we are supposed to perform a 
pilgrimage to Mecca, provided we have the capacity to do it, can 
bear the expenses and look after our responsibilities here. When 
this injunction came, one of the companions of our prophet, 
S.A.W., asked, "Sir, if somebody has the capability of performing 
Haj or the pilgrimage every year, what should he do?" 


There are some millionaires. There are some very rich people 
who have the means to perform Haj every year. The prophet did not 
reply. He repeated the question; the prophet turned his Face. He 
repeated the question and the prophet turned his face the other 
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way. Later on people went to the prophet S.A.W. and asked him, 
"Why,) Sit, didi youmnot Giveysa, Specific answer?" And he _ said, 
"There are certain things for which it is better not to have a 
specific resolution. Keep it undecided." 


If he had said, "No," he would be wrong, because if somebody 
wanted to perform twice, he was debarred. If he had said, "Yes," 
then everyone with enough money would have to go every year to 
Mecca. The moral of the. story is that sthere,.areycertaimpthings 
that need not be decided specifically and accurately, and this is 
one of them. 


We have this problem and it has been prevalent, I think, 
through the centuries.  -ltucis ementioneds an tthesebable we hoe 
mentioned in many religious scriptures. I will not make any 
statement that homosexuality does not exist in Islamic countries. 
Sures it’ does, but) ateis' kept under the =Llidand-that,dsmwheresim 
belongs. 


Thank you. 


Ms.. Copps: ly think sthate.. thes) morally (0 fasy OUnssSs COM mr ceevar, 
good, that some things are perhaps better left unsaid, and maybe 
had your presentation been restricted to the area of your concern 
tonight, it would have been better. 


Mr... Chairman: Thank ‘vou. very -muchys Mr. Oaadrei, =L£or cnc 
views you have made known to us tonight and your presentation to 
help this committee in its deliberations. 


Mrs Qaadrice Thank. vous 


Mr. Brandt: Members of the committee, just before we get 
to the next presentation, there was one comment made in the last 
presentations ithat; «I ‘woulds like .to’ claritys iwi theerespect esto wens 
investigative staff that work for the human rights commission. 


They are not part-time, just for your informations. «Somes.on 
the commissioners on the human rights commission are part-time. I 
believe all but two of them are on a part-time basis. When we are 
talking in terms of expediting the cases and dealing with the 
workload, we are dealing with full-time people, although there 
could be some question as to the resources that are funnelled into 
thats particular, area of activity andawhether “itwisssullicilent.armius 
they are full-time. 


Mr. Chairman: Mr. Fromm. 


Mr... Fromm: ‘Thank you. very much, eMm. sChaisman, aladieswmand 
gentlemen of the committee. My name is Paul Fromm. I live in 
Mississauga. I am an educator, a freelance journalist and a former 
separate school trustee who represented the central area of wards 
two and four of the borough of Etobicoke. 


I appear before you out of a very deep concern that a number 
of provisions in Bill 7, An Act to revise and extend Protection of 


Human Rights in Ontario, wills inesfact: curtal s.come, ofmouLrmmoat 
DaSic rights. 


ie? 


aE am concerned about the inroads the proposed amendments 
make in our rights to freedom of speech and freedom of religious 
belief. Freedom of association and the freedom to use one's 
property as one sees fit are also severely curtailed. Most 
distressing to me, however, are the high-handed, sweeping 
enforcement powers that the bill gives to government bureaucrats, 
powers which in many cases exceed the normal powers accorded to 
Our police “in “investigating criminal activity. 


One Mord theemest’ disturbing thrusts) ofs Bill. 7+ ais) tor give 
certain rights or immunities to certain privileged minorities. One 
of the most flagrant examples of this process is contained in the 
section of the bill that makes an employer or landlord liable for 
harassment on prohibited grounds carried out by his tenants or 
employees. 


First, a look at the definition of harassment shows that the 
bill is casting its net very wide indeed. Harassment, according to 
the bill, means engaging in a course of vexatious comment or 
Pencuct. To vex is to ahnoy. Thus the action “wibl ber judged,.cnot 
by the intention of the perpetrator, but by the reaction of the 
person against whom the action is directed. 


We are not talking about physical abuse. That is already 
covered by existing laws on assault. Apparently, harassment refers 
to speech. 


In essence, Bill 7 makes certain privileged groups immune to 
criticism. While I may make pejorative comments about a fellow 
worker being a capitalist or a trade unionist or a bird watcher or 
blue-eyed, I may be in jeopardy if these comments reflect on his 
religion, marital status or handicap. 


pelavestion,fseiiniwanfreesvsociety,s whether “,we should be 
extending immunity to criticism to certain Minority groups. The 
freedom of certain groups from harassment means that freedom of 
religious belief and expression and freedom of political 
expression for many other citizens fly out the window. A person 
whose strict Christian beliefs tell him that the only legitimate 
relationship between a man and a woman is one Sanctioned by 
Marriage must henceforth watch his comments about fellow workers 
or tenants who live common law. Similarly, an economic 
conservative must stifle his criticisms of fellow tenants who 
collect welfare. What about people whose political opinions lead 
them to be critical of our country's immigration policies? 


In many ways this section is impractical. It will make both 
landlords and employers "thought police," to steal a phrase from 
Barbara Amiel, a role that will be both distasteful and unwelcome 
and a role for which they are not trained. By banning harassment 
of only certain groups, this section is in itself discriminatory. 


The idea of making landlords and employers responsible for 
the expressions of their tenants or employees seems to have 
Originated with Ontario human rights commissioner Ubale. In 1980, 
he made a similar proposal after an incident ofPracial,. fighting?an 
Ontario Housing in Rexdale, part of the area I represented. The 
initial victims were East Indians. 
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In scattered racial incidents in the following weeks, 
however, whites were attacked by armed East Indians in the same 
Rexdale area, the Tandridge Court Ontario Housing complex, and 
also in the east end of Toronto. While Mr. Ubale was most vocal in 
the first incident, he was silent when the whites were being 
attacked. I have this background. in mind when 1 emphasize’ ,thatmthe 
freedom from harassment applies only to certain minorities. 


I also point out the the Ontario Human Rights’ Commission has 
not hesitated to enshrine even the disruptive practices of 
minority religions as being exempt from discrimination. I refer, 
for instance, to an incident reported in the Ontario Human Rights 
Commission's Affirmation, the December 1980 issue, wheré a Sikh 
was refused employment by a taxi company that was seeking to 
project a clean-cut image on the part of its drivers. They asked 
him to shave his beard, which he refused to do for religious 
reasons: The ‘articles explained: ) "Thestcompany’ siopracticeszicleariy 
contravenes-© the’s human) | rights)! code. Wihe tidesive proofistoums Siae 
population to practise its religion unhindered has come before the 
commission in other cases. " 


What about, I ask you, a fundamentalist Christian's right to 
witness to his belief in the sanctity of marriage? 


When this bill's predecessor, Bill 209, first hit the news, 
it was billed as an extension of antidiscrimination legislation to 
cover the handicapped. While the intention of this is laudable, 
the broad definition of "handicap" may cause hardship for many 
businesses. 


For instance, would a business seeking to project a young, 
sexy image run afoul of this part oft the jbillewif Mteeretuscccme. 
hire a secretary or waitress because of her plain looks? Could 
this discrimination, under a loose interpretation, 9 #violate ‘the 
prohibition against discrimination against those with handicaps, 
which are defined in part as "any degree of physical malformation 
oro disfigurement?"" 91° do not know,obut) TD Sthrow sthatn .outebaseee 
consideration. 


OOP pe mM. 


Many of the provisions of this bill seem aimed! at creating a 
huge human rights bureaucracy in this province. Section 21(6) 
permits discrimination on prohibited grounds if the discrimination 
is for bona fide reasons. This, however, makes the Ontario Human 
Rights Commission the final arbiter of employment. Surely the 
basic rights of property dictate that such decisions. should be 
exercised primarily by the employer. He, not the government, must 
live with the economic consequences or work climate that result 
from these decisions. 


The Ontario Human Rights Commission recently turned down a 
request by» the: chancery. office.of -the Catholic. archdiocese Ge 
Toronto for an exemptions allowing, ait topestipulate. that being a 
practising Catholic be a requirement for candidates for a 
secretarial position at the chancery office. The Ontario Human 
Rights Commission judgement seems arbitrary and bloody-minded. A 
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shared faith would seem a reasonable requirement for being part of 
what is essentially a religious team. In enshrining the right of 
PomavsSCE win ation, Sale qwelmot; -inveffecty:limiting ithe «right eof 
freedom of association? 


Section 10 also makes the Ontario Human Rights Commission 
the final arbiter of even nondiscriminatory qualifications for 
employment or the enjoyment of. other services, "where a 
requirement, qualification or consideration is imposed that is not 
a prohibited ground of discrimination but that would result in 
disqualifying a group of persons who are indentified in common by 
a prohibited ground of discrimination..." Bona fide exceptions 
would be considered. 


I wonder whether this section might lead to some ridiculous 
Situations, keeping in mind that the very first section of the 
human rights code speaks about the "right to equal treatment in 
enjoyment .of services, goods and facilities..." not merely 
employment. One of the possibly ridiculous situations would be the 
situation of basketball or football teams. 


Height requirements are understandable for basketball 
players. These, on the average, discriminate in favour of blacks, 
who tend to be tall, and against Orientals, who tend to be slight. 
Could such requirements come under. attack in the future, as the 
height and weight requirements for police forces have in the 
recent past? I do not think it is jumping too far into the future 
to see that type of thing coming about, where we have the human 
rights commission being called upon to decide who getS on a 
football team. 


Section 12 is one of the dangerous provisions of Bill 7. It 
decrees that a right under the Act "is infringed where any matter, 
statement or symbol is disseminated that indicates an intention to 
infringe the right or that advocates or incites the infringement 
of the right." This would seem to be an outrageous assault on 
freedom of speech and political thought. For instance, if an older 
tenant in an apartment, fed up with noisy music, exclaimed, "They 
should keep this younger crowd out of this budlding,) Jwould bewnos 
be liable to the full penalty prescribed by this bill for 
advocating discrimination on the basis of age? A $25,000-fine 
could be his punishment. 


Might it not be impossible, even for you as members ete the 
Legislature, to discuss any changes in the human rights code in 
the future that would diminish any of the rights already outlined 
because: «you would, in fact, be advocating infringement of an 
existing right? Surely we must protect the right to establish a 
political position, even an unpopular Or potentially 
discriminatory one. 


Just the other day, the Canadian Association of Sociologists 
and Anthropologists called for the himtng. nef «4.Anly Canadian 
citizens for permanent teaching jobs at Canadian universities for 
Pieiarperdiddplofes theap nexts, five: ,syears. As this would mean 
discrimination, beyond what is now prescribed by law, on the basis 
of citizenship, which is prohibited under sections! (4) ,pecouddpenis 
statement not be actionable if Bill 7 passes? 
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Section 12 very likely violates the freedom of speech 
provisions “Toft 7rthe =scharter Of. “rights that is now under 
consideration by the Supreme Court of Canada. I have inomnie 
particularly part kz) 1Otsche proposed charter. 


Part (21) SSffirms -" Every person Nias a right © tom eqtam 
treatment in the enjoyment of services, goods and facilities." In 
OUtT 1Ghe contradiction co this, section 14 (1) permits 
discrimination to help "disadvantaged persons." Section 26(c) 


lists among the functions of the Ontario Human Rights Commission 
the recommendation of programs to encourage "the employment of 
members of a group or class of persons suffering from historical 
or chronic disadvantage." 


Affirmative action is absolutely repugnant to the principle 
that each person should be judged on his merits. While Bill 7 
would descend like a ton of bricks on someone denying employment 
to a member of a minority, it would permit preferential hiring of 
members of the same minority. Affirmative action is really reverse 
discrimination. It, too, has its victims, the members of the 
majority. 


The proposition that there are historically disadvantaged 
minorities is meaningless and is also nonsense. There is no group 
in this country that was not, at some time, at a disadvantage. 
While Jews and immigrants from England were once discriminated 
against in this country, although at different historical ‘times, 
both groups are now well represented in the professions. If we 
allow affirmative action to right historical wrongs,#fethereswite 
have to be affirmative action for everyone; otherwise, it is 
unfair and discriminatory. 


The best we can attempt to do is to see that the present 
generation is judged according to individual merits. An implicit 
fallacy in much human rights reasoning is that only equal results 
are proof of equal treatment. It is argued, for instance, that 
more visible minorities should be in senior business_~ and 
government positions. That they are not iS no indication of 
discrimination. As newcomers, it is to be expected that the first 
generation will not move into senior management positions for a 
host of reasons, lack of qualifications among them. 


The first generation of Jews and Italians in this province 
were underrepresented in business and the professions. On a 
numerical basis, some would argue they were overrepresented in the 
working class. However, and this is key to an informed historical 
judgement, which seems to be lacking in so many human rights 
discussions, their ~children “and grandchildren, educated = and 
qualified here in Canada, have taken their rightful positions”® in 
business and the professions. 


As I have observed before, “many ~sections® of Bil 29 seem 
tailor-made for creating an even larger human rights bureaucracy 
than presently exists. The Ontario Human Rights Commission should 
have as its sole function the handling of complaints properly 
referred’=to it -undér =*thersact. wert svehoul dienots tini trate action, 


meddle in the community or propagandize. These latter functions 
are vall envisioned under Section 26d), Vie and sCnia. 
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I would disagree with one aspect of the previous speaker's 
comments, when he spoke about the need to have the school system 
and other systems mould and change peoples' attitudes. I think the 
general population has had too much government trying to mould 
their attitudes, telling you you must be for metric, you must be 
for that, you must be for something else. As I see the role of 
government, the government should respond to the will of the 
people rather than trying to change the will of the people. 


Even more obnoxious is section 26(f), empowering the human 
rights ‘commission “to inquire into ‘incidents of. and conditions 
leading or tending to lead to tension or conflict based upon 
identification by a prohibited ground of discrimination and take 
appropriate action to eliminate the source of tension..." I am not 
a lawyer. What does this mean, "appropriate action?" Would this 
permit the Ontario Human Rights Commission to ban groups’ or 
publications, as certain minority groups are frequently asking the 
government to do? It seems carte blanche for the sort of 
government meddling, and costly meddling at that, which has 
attracted so much citizen ire. 


Some of the enforcement provisions under Bill 7 read like 
something out of a police state manual. A person investigating a 
complaint may enter any place, other than one being used as a 
dwelling, without a warrant under section 30(3). An Ontario human 
rights investigator may require, again without a warrant, the 
production for inspection and examination of anything that is or 
may be relevant to the investigation. 


What is to prevent this section from being used to harass 
political? 'groups’ ‘ror individuals? *“ What" protection ydoes ..an 
individual have for his or her personal files or records from a 
snooping investigator? There is no provision for challenging an 
order to produce anything that might be Geemed relevant to an 
investigation. Section 30 (3) te} permits the human rights 
commission investigator to remove and photocopy documents. What 
provision is there for the safekeeping of these photostats, which 
may be of a sensitive nature, or in the case of a business, may be 
of use to a competitor? 


Equally objectionable is section 30(3) (d), which empowers a 
Ontario Human Rights Commission investigator to "Question any 
person...and may exclude any other person from being present at 
the questioning." Does this not wipe out a person's right to 
counsel? This provision is clearly totalitarian. 


Section 30(6) states, "No person shall hinder, obstruct or 
interfere with a person who is investigating a complaint...or 
withhold from him any thing that is or may be relevant to the 
investigation..." Again there is no mechanism for challenging the 
reasonableness of demands for the production of documents. There 
is no provision for the protection of privacy. 


A police officer, I might point out, cannot seize goods, 
Cannot even come and question a person inside a dwelling without 
having convinced a justice of the peace of reasonable and probable 
grounds. A human rights investigator has greater powers in many 
ways than a police officer. 
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In her book Confessions, Maclean's journalist Barbara Amiel 
warned that human rights operatives were quickly becoming a 
"thought police"--her term. Indeed, an Ontario Human Rights 
Commission investigator would have wider powers investigating a 
complaint than a policeman investigating a drug case. 


Both the Ontario Human Rights Commission commissioners and 
investigators are given immunities denied the police. They shall 
not “be required to -give. testimony. in, a civil Scult oma 
proceeding as to information obtained in the course of an 
investigation." Thus complainants and Ontario Human Rights 
Commission personnel become virtually immune from slander suits 
that might be launched as a result of their conduct. 


AY major: -flaw.,inj- Bill. 7ecis the» failures.to, sstipulatagsans 
penalty for false or malicious complaints. The scope. for abuse of 
the right, to complain about discrimination «is, «frightening.) Tne 
accusation of discriminatory behaviour is damaging and hurtful. 
This accusation is uniquely open to visible minorities. Visible 
minorities may allege discrimination in a way that a member of the 
majority cannot. 


The very threat of such allegations frequently wins them 
preferential, that is, discriminatory, treatment from frightened 
employers. Bill 7 should be amended to permit Ontario Human Rights 
Commission personnel to be required to testify in civil suits of 
libel or slander. It should also provide severe penalties for 
false or malicious complaints, penalties equal to those provided 
for discriminatory conduct. 


The punitive powers granted to a board of inquiry under 
section 38, subsection l(a), are far too broad. The board may 
direct the offending party "to do anything that, in the opinion of 
the board, it .ought.to do to-achieve compliance, wath, thissacu 
both in respect..of the ,.complaint; and in: respect.. of. future 
practices." 


This, of course, is in addition to monetary restitution and 
punitive awards. This could impose a program of affirmative action 
On an employer. It could virtually mean a government takeover of 
the hiring functions of the business. There is no reference to the 
costs or disruption such directions might cause the company. 


I might also point out that the board of inquiry, appointed 
by the Ontario Human Rights Commission, cannot in any way be 
fairly seen as an arbitrator because in most arbitration 
Situations the two parties have rights to appoint people. In this 
case, the average person charged by the Ontario Human Rights 
Commission will have scant assurance that he has had any input 
into, thesboardsthatiwilh be judgings him. 


The right of appeal from board decisions is limited and 
costly. The Supreme Court of Ontario is under no obligation. te 
hear one's appeal. Once again, there is ample scope _ for 
victimizing citizens. In my presentation I am bringing in a 
personal case--one that concerned me. 


aS 


Barbara Amiel's book, Confessions, offers some frightening 
examples of Ontario Human Rights Commission zealots, including 
commissioners, attempting to influence the free press. Her editor 
was called about her writings by Ontario Human Rights Commission 
personnel. 


More recently, Ontario Human Rights Commission chairman, 
Dorothea Crittenden, complained to the University of Toronto 
administration about the Toike Oike, the rather salty 
undergraduate newspaper of the Engineering Society for its 
allegedly racist and sexist humour. The Toike Oike has since been 
suppressed. 


In none of these flagrant assaults on free speech were 
charges laid. None of the victims was ever charged with anything, 
and yet actions were taken by the Ontario Human Rights Commission 
to suppress freedom of thought and freedom of speech in this 
country. 


In 1975, I was an unwilling victim of OHRC censorship. At 
that time I was contributing book reviews to the Financial Post. I 
did a rather unfavourable review of a book called Bended Elbow, 
which cast the Ontario Human Rights Commission in a bad light. My 
review was a lukewarm one to say the least. I certainly did not 
promote the book. 


The then chairman of the Ontario Human Rights Commission 
visited the editor of the Financial Post complete with a dossier 
on me, composed largely of letters I had written to the editors of 
various Toronto papers. He alluded to political affiliations that 
I was alleged to have had. The result was that my reviews were 
dropped from the Post. I would never have known thats anys ofethis 
arm twisting and backdoor censorship was going on had I not been 
informed of the incident by a friend at the Financial Post. 


I found myself, every time I made a purchase and paid the 
Ontario retail sales tax, helping to fund the very people who had 
taken away from me a source of my livelihood, all in the name of 
human rights, of course. 


This and other incidents of the Ontario Human Rights 
Commission assaults on free speech are documented in Miss Amiel's 
book. In fact, if this bill passes as is, the Ontario Human Rights 
Commission will continue to be permitted to take this: sort of 
aecion,- of) lattempting to, lean on and muzzle the press, to perhaps 
even deny people employment because of views that they have taken. 


Yet the same press would not be able to denys 2ojebetosa 
person who had been convicted of a serious criminal charge, for 
instance, assault, perhaps even murder. They would not be able to 
Biscriminate on.’ thate basis, “and yet? the Ontario» Human Rights 
Commission will be able to turn around and deny freedom of speech 
to working journalists. 


My recommendations are thati- the Ontario Human Rights 
Commission's sole function be to act on complaints properly before 
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it; that the Ontario Human Rights Commission personnel not be 
prevented from testifying in civil cases; that the Ontario Human 
Rights Commission not be permitted to maintain files On citizens 
who are not the subject of a complaint and that files be open to 
the individuals named in them for inspection; that section 12, 
advocating infringement of rights, sections 14(1) andareotc, 
affirmative action, and sections 2(2) and 4(2), freedom from 
harassment for tenants and employees, be deleted from Bill 7; that 
all searches or seizure of property be conducted by warrant only; 
that a person being, questioned be permitted to have a lawyer or 
other adviser in attendance during questioning; and, finally, that 
section 10, the “prohibition against) indirect "discrimination pa be 
deleted from Bill 7. 


Mr.902 Me idohnsons (Mpa ztrromm7uel iwantarto “congratulate (you 
on an excellent presentation. Of your seven recommendations I find 
it is hard not to agree with all of them. I do disagree with the 
bottom of page seven, your remarks about paying the sales tax. I 
think that 2s) certainly not .calrved" fore 


While I am in the humour, I would like to throw out another 
remark that will be misconstrued. It pertains to discrimination 
and’ the Roman Catholic church. Weare? trying» tos bring®am%a Bb eee 
that does away with most sorts of discrimination in this province 
and it is extremely difficult to do so for many reasons. 


I will give two examples dealing with your church, not that 
I'am opposed to it.I “am not ‘taking “a” position one way wor the 
other; “I am just bringing “them up.**One Sis that al priest teannag 
marry and the second is that a woman cannot become a priest. If we 
are going to deal with all aspects of discrimination in society, I 
think we might as well start someplace. It is not that I am 
opposed = tovit but I- simply bring out acefact for ethic committeetean 
its judgement. Mr. Sweeney, if we are going to address problems 
in society, we should look at all problems. 


Mr. Sweeney: I dare you to put the amendment in. 


Mr. J. M. Johnson: I am not making any amendment; I am 
Simply pointing out a fact so that we should all be aware that we 
cannot do everything we hope to do in this bill and, by trying to 


do so, we are going to create more problems, as Mr. Fromm points 
OUT. 


As I mentioned before, I happen to agree with most of them. 
I will have to check them out, but I think you have a lot of good 
common sense in your recommendations. I throw that out, maybe as 
the devil's advocate, and let the thing bounce around a bit, and 
let some of the other people who feel that we can handle all of 
the problems that’ -are facing? us “in BaP 7i<do ssa by addressing a 
few of the questions that I raise. I am not sure that you want to 
answer or comment. I leave it at that, Mr. Chairman. 


Mr. Chairman: "Mr. Fromm, do you want to comment? 


Mr. Sweeney: I would be interested in your response. 





Mr. Fromm: I would agree; we cannot pass legislation to 
change every institution in society without making an entire botch 
of the thing. I think so many things that are already in the bill 
deny freedom of association. If somebody wishes to be a member of 
the church, he should abide by the rules. If you do not wish to be 
a member, you do not have to be. If you are a member, you may wish 
to associate with certain people. 


Apparently, the chancery office wanted to have a Catholic 
peam, which ierthinkewase entirely within« its: rights... It..is»just 
like the Orange Lodge, which should be permitted to have an Orange 
Lodge team, and so on. But with these types of distinctions, 
freedom of association is being eroded and being turned over, not 
even to judges but to bureaucrats. 


Mr. Sweeney: Mr. Fromm, I am sure you appreciated when 
you put these comments together that you would not get total 
support from this committee on them. I must say to you, though, 
that you certainly highlighted the possible problems in a number 
mie areas Ghat. Guite frankly, -even.J, had .not. thought of, 
particularly your reference on page six to section 30(3)(d) to 
exclude any other person from being present at the questioning. 
When I first read that I did not personally interpret it to mean 
that one could not have counsel present. 


I am wondering if there is anybody here who can say whether 
Or notethatais whats it- means.,1.did, not ,interpret,it..to.mean, that, 
tae tan Can asec why Mr.) Fromm..could:..very..wellr staker, that 
iaterpretation out of,;it. 


Canumanvonca zclaricy. sthat? it 15. On os page. Six, «| second 
paragraph, of the brief. 


9:30 p.m. 


Me mebnandh: wands page »t.l.-of..the.. act, section~20i(d). That 
has been in the act since 1974. There have been no criticisms of 
that particular section of the act, to the best of our knowledge. 
However, we admittedly have some concerns about it. You have 
highlighted some of the problems. We are prepared to review that 
section, as we are the entire act. 


I suppose the reason it shows up here was it was a carryover 
from the earlier act and there were no problems with it. That is 
not to say that it should necessarily be carried and continued on 
to the future, but that is the position of the ministry. Certainly 
we are flexible on the point. 


Mr. Sweeney: Mr. Fromm, can I come back to you then? Are 
you aware of any specific situation where the interpretation that 
you are putting on it--and, as I said, I can understand why that 
is possible--has occurred? I am not, that is why. .it.caught my 
attention. 


Mr. Fromm: I am not personally but I think Miss Amiel 
is. That is just hearsay. I am not personally, no. 
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Mr. Brandt: We have no case on record. 


Mr? = Sweeney?! "Fr" think? that’ 1s something the committee 
should look into then. 


Mr. Brandt: We could doublecheck that, Mr. Sweeney, but 
we have no case on record of any problem. 


Ms. Copps: We had a case last night of a woman who was 
here and Said that she had been forced to answer gquestions while 
the other person was allowed to be present, and when they 
responded she was not allowed to be here. That was an integral 
part) of her® presentation. “She? wasinotvallowedvstobibe presentwiag 
all, and they excluded any other person from being present at the 
questioning. The questioning off @the’ university viseasvis) wher 
position was that she was not allowed to be present -when™ the 
university was being interviewed about her complaint. 


Mr’... Chairman?) I-"am not ?’stire?tCitwis exactly? theltsanena 
think’that “is a" problem in+itsel mM 


Mrs Sweeney: It all “hinges "on ‘a’ possible /problem@ihere 
that, as I say, I had not been aware of. 


Ms’.. © Copps: It) was’ #Anne *Dagg = Pascuen ign tse wnowe madem—ssure 
presentation. 


Mr. Sweeney: I think the committee said it would take a 
look at that as a possibility, Mr. Chairman. 


Let me go down farther in the same page. There was another 
one that, guite frankly, had not caught my attention. That is the 
reference to "the investigator shall not be required to give 
testimony.” Can you elaborate on that a little bit? 


Mr. Fromm: At the time of my problems I was talking to a 
lawyer about possibly suing the then chairperson of the Human 
Rights Commission for slander. This would have been a major 
undertaking and exceedingly expensive. This would be the type of 
thing that I think any person who feels victimized by the Human 
Rights Commission should have within his rights to do--to sue 
either the commission personnel for their actions or the person 
who has brought in a ‘complaint that is false or malicious = sor 
itself harassing. 


Yet you would probably be unable to marshal any evidence at 
all if you cannot subpoena the Human Rights Commission personnel 
co, CeStuLys inmarcivil case. 


Mr. Sweeney: May I ask the parliamentary assistant: Are 
you aware of the implications of this? 


Mr. Brandt: Not entirely. I will make note of it and 
refer it to the’ minister, but I #am > not@@aware? of “the ?trol 
implications: of it yet. 


| Mr. Sweeney: Does anyone know specifically why that is 
in there? 


| 
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Mr. Fromm: For instance, these protections are not given 
to most police officers. 


My eweeney.- inact” 1s "one *ot **the= reasons“ it’ caught: “my 
attention when you read it as well. The only point I am trying to 
make, Mr. Fromm, is obviously you have brought a number of areas 
to our attention that we definitely have to look into. 


Can I go right back to the beginning of your report? I would 
say that right off the bat it would be one that I would have 
difficulty with and that is the whole question of freedom of 
eoeech. Lf I understand you-correctly, you seem to be saying’ that 
anybody can say anything they want under the guise--and I use the 
word guise deliberately--under the guise of freedom of speech and 
there would be no prohibitions. 


You seem to be suggesting unlimited freedom of speech 
regardless of the consequences of it. Am I misunderstanding you or 
do you have some limitations of your own? 


Mr. Fromm: What I am advocating here is simply the 
present. situation. I °am not advocating an extension of it. 
etearly,; mschere sare; limits to ‘your, freedom of speech. You are 
Timited by the laws of libel and, slander and so on. Here it is 
based on what the victim of the remarks interprets their intention 
to be. 


I might consider a remark that you might make about my 
religion as just your opinion. You may have your opinion, I have 
my opinion. I might interpret what this gentleman over here said 
as harassment if he repeated it several times. Other people are 
more thick skinned and say, "He has his ideas, I have mine." 


I think this would permit minorities to just about prevent 
any member of the majority from having an opinion on anything and 
saying it, either in a place of employment or a place where you 
are a tenant. I am not advocating an increase of rights, I am 
simply advocating the status quo. 


Mr. Sweeney: But surely, Mr. Fromm, you are suggesting 
that the intent of the speaker may be misunderstood = or 
misinterpreted and therefore he should be protected. Would you not 
agree that it is equally true that the penception of, the recesver 
and the sensitivity of the perception of the receiver bears equal 
regard? 


In other words, if you are saying that we Cannou, cane 


-umbrage at anything anybody says because they may not have 


intended it in the way in which we heard it, then it devolves the 
other way around as well and I think that is totally unacceptable. 


Mr. Fromm: That is not exactly what I mean. 


Mr. Sweeney: Maybe I am misinterpreting you. 
what I hear. 


Mr. Fromm: If you feel that somebody has said something 
that you dislike, surely the proper course of action is"™to vaik 


That Aas 
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back to them, not drag them before the human rights commission. 
Now, if somebody says, "I do not like you because you are just a 
young punk." Surely you have a right to respond: "I am not a young 
punk. I don't like you because you are an old geezer." 


These are both discriminatory grounds that are not perhaps 
quite as controversial as some others. Surely we cannot legislate 
that we must only speak in kind and sweet terms of one another. 
Surely the rough exchange of views is part of our traditions in 
this country. Not the right to violence, not the right to beat up 
somebody because you do not like them on any particular ground, 
but simply the right to establish your point of view. 


Ms. Copps: So you can say anything you want as long as 
you do not beat them up? 


Mr. Fromm: I do not see the problem with that. The 
rights to action under this legislation are given only to certain 
minorities. If I say I do not like you because of your political 
party, I could say that until the cows come home. 


Ms. Copps: I could say that to you too. 


Mr. Fromm: I can say that until the cows come home and 
you have no recourse. According to the interpretation of one 
federal human rights person, if I start telling blue jokes and you 
take umbrage at that, my employer suddenly becomes responsible for 
me if oiInam doing it) on the work site. .1 do mot.see that. Ee Ehink 
that is being just an outrageous infringement. 


Mr. .~Sweeney:,- You, seem,<to 4 suggest--and » again..L. dojo 
want to put words where they may not be--although physical abuse 
and physical assault are unacceptable, that verbal abuse and 
verbal assault in the name of freedom of speech could be 
acceptable. 


Mr. Fromm: Yes, but perhaps we are escalating it to say 
abuse, because this just says harassment, vexatious conduct. It 
does not have to be abusive, it need only be critical. 


Misa sS5weeney: But ..that..is,,..equally ins “dew eae no. soe 
receiver. 


Mr. Fromm: Yes. When somebody is a broken record on, for 
example, the matter of common law marriages: "It's just scandalous 


today the way all these young people are just Shacking up 
together," et cetera-- 


Mr. Eakins: Do not forget the older people. 


. Mr. Fromm: I was only dramatizing that because I think 
it 1s one of the less controversial discriminatory grounds. That 
in the ear of some receivers could be vexatious comment, rather 


than simply a person trying to establish his or her religious 
views. 


Mreee Riddeli:4 Ubenthink® vyouee makes da good point. A_ good 
example might be a farmer going into manpower to get some help to 
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pick fruit and what not--something Mr. McGuigan is very familiar 
with--and he makes the statement that he wants offshore help 
because he cannot rely on the Canadians--which is true; many 
farmers have said that and they have to rely on offshore help. 


What would happen if, let us say, there were some Canadians 
in that manpower centre and the farmer went in and talked to the 
guy and said, "I want offshore help, the Jamaicans, because they 
know how to pick fruit, because I cannot rely on the Canadians"? 


Me vods me. coOonnson: A $25,000 fine. 
Mr. Riddell:Could he be fined $25,000? 


You see, I share some of the same concerns that you do in 
connection with this point--if indeed, what you are saying is 
true. If you are overexaggerating it then-- 


9:40 p.m. 


Mr. Fromm: He could be, except that that might be consider 
ed affirmative action in the aid of a visible minority. But supposin 
g he said, "I prefer Canadians rather than offshore help," because o 
f whatever reasons? That could be actionable to. 


Mr. McGuigan: I would like a point of order, Mr. Chairman. 
With all respect to my colleague here I do not go in and say I want 
offshore workers or I want Canadian workers. I say I want someone t 
o do the job. You can go to anybody in this offshore labour program 
and they will make that very clear--that you give me a person to do 
the job. I do not care where he is from, I will take him. 


Mr. Chairman: I think we have wandered a fair bit from the 
original question. 


Mr. Renwick: I think we have had some wild flights of fanc 
y here. 1 think that Mr. Fromm's presentation has cut a pretty broad 
swath. What concerns me is that the odd kernel of value in it is lo 
st because of the statements which he has made. 


I do not want to try to go through the whole of the presentati 
on in order to show the extravagant expression which has been used. 
I would like to turn to the first page of the brief itself, the head 
ing, "Freedom from 'Harassment' in Employment and Rental Facilities. 
" 


Your first statement, Mr. Fromm, is that "One of the disturbin 
@ thrusts of Bill 7 is to give certain 'rights' or immunities to cer 
tain privileged minorities." You go on, "One of the most flagrant ex 
amples of this process is contained in the sections of the bill that 
make an employer or landlord liable for "harassment' on prohibited 
grounds carried out by his tenants or employees." I would suggest i Hi 
you read the section, Mr. Fromm, that is a total distortion. 


Let me perhaps clarify it by asking you where in the bill do 
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you see the conferring of any special. .rights:ion wanyWgoGoup gon 
minority? 


Mr. Fromm: Because only certain designated minorities 
can make use of this. If I make "vexatious comments" about your 
political affiliation on the job site endlessly, all you can do is 
answer me back or grin and bear it. If I make vexatious comments 
about. »yours! race; |) religion ~ored;your:@imaritaly (stabs, aainoneee 
actionable. %S6 “it ‘sets © up!oceritainseclassess tof peoplesiwhar tare 
privileged. Members of the majority do not have these privileges. 


Mr. Renwick: Mr. Fromm, what are the opening words of 
section 4(2) dealing with harassment? What are the first two words? 


Mr. Fromm: The first two words are "Every person." 
Mr. Renwick: Yes, "Every person." 


Mr. Fromm: But my point “is “thatecthat Squabiticationwgas. 
meaningless. 


Mr?.., uRenwick:~ Oh. Welle etieme coo @ion,  b dc snot swan cece 
argue. that sparticular point. 1 thought it had @ meaning—coeme. a7 
thought it meant each and every person in the province of Ontario. 


Mr. Fromm: If you fit into one of those categories, yes. 
Mrs. Renwick: fil. fit into what categonuy: 


Mr. Fromm: Every person who wishes to complain about 
harassment on the basis of race, ancestry, et cetera. 


Mr. Renwick: The way I read it, and I generally read 
English in the way in which it is intended to mean, "every person" 
means each and every person, not one group as against another 
group. Do you agree with that or disagree with it? 


Mri -Fromm:- That .does= not. seemmto ymerstou be sthemtntenti on 
of this section, no. 


Mr. Renwick: Let me go on to the further statement. 


"One of the most flagrant examples of ‘this process is 
contained in the sections of the bill that make an employer or 
landlord liable for 'harassment' on prohibited grounds carried out 
by his tenants or employees." 


Now what you, ane clearly (saving “there, sit) sl, eread your 
language correctly, is that an employer is liable under this act 
for harassment by one employee of another. 


Min PCOMM Leon 


Mr. Renwick: Perhaps we should read it together, Mr. 
Fromm. 


"Every person who is an employee has a right to freedom from 
harassment by the employer or his agent, or by another employee in 
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the work place because of race, ancestry, place of origin, colour, 
ethnic origin, citizenship, creed, sex, age, record of offences 
marital status, family or handicap." Where does it say anywhere in 
Biat section that “an employer” *1s’ vicariously liable .£orolany 
harassment carried out by one employee against another employee? 


Mr s2pmomme Its 2d0esiundt wsay ethatw inerthat section ata allies 
Mee says*it fhurithervon cin ethesact. 


Mr. Renwick: Where, Mr. Fromm? 
Well, perhaps when you have found it you can drop me a note. 


Mr. Fromm: It does say it under the investigations and 
the enforcement section. I do not have it here in the note. 


Mr. mehenwick sipAs) lersayy sMreaiChairman;yo Mr.s-Fromm cant drop 
me a note when he has found it. 


Mr. Fromm: Part of that would be contained under 
B86 (1) (ay “and *(b)*. 


Mr. Renwick: Section 38? 


Interjection: Section 38(4). 


Mr. Renwick: Section 38(4). 


Mr. Fromm: "Where a right is infringed and the 
contravention consists of harassment under subsection 2 of section 
2, or subsection 2 of section 4"--that is just what we have been 


talking about--"and the board find that a person who is a party to 
the proceeding"--that would be the employer or landlord--"(a) knew 
or was in possession of knowledge from which he ought to have 
known of the infringement, and (b) had the authority by reasonably 
available means to penalize or prevent the conduct and failed to 
use it, the board may make an order requiring such person, on 
future occasions, (c) he knows"--et cetera--"to take whatever 
Sanctions or steps are reasonably available to prevent the 
continuation." So it does make the employer or landlord liable. 


Mr. Renwick: That is right. In other words, that there 
must be at the work place the ability of one person, not 
complicitly with another person, to harass an employee. That does 
not make him vicariously liable. It makes him liable for what he 
has done: "the board finds that a person who is a party to the 


proceeding, knew or was in possession of knowledge from which he 


ought to have known of the infringement"-- 


Mr. Fromm: So he becomes liable in the future and the 
board of inquiry will set up a procedure that he must follow. If 
he does not follow it he is in violation of the act. 


Mr. Renwick: --"and had the authority by reasonably 
available means to penalize or prevent the conduct and failed to 
use it." 


Mr. Fromm: Well, going on the source of these two 
sections, Mr. Ubale at the time suggested that any tenant who made 
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racial remarks should be kicked out of the building. Now whether 
or not a landlord has that power I do not know, I am not a lawyer. 
I am simply saying that that burden is now laid upon employers and 
landlords. 


Mr. Renwick: Yes, I agree with that. The burden is laid 
upons him, Sbute wt ist@notimaking Yarm Sivablevetor’’ themaccsmicr=tins 
employee or the acts of the fellow tenants in the building unless 
he- isa party to 1€..ht1Ssa- Connon. 


Mr. Fromm: I am not a lawyer but it does seem to me that 
employers and landlords will end up being dragged into a fair 
number of complaints of this nature. 


POS 0 eli. 


Mri ‘Renwick: -"Could’ iW Sijust itryvionel other #iprnobvens senate: 
have with your presentation? What is your fundamental objection to 
affirmative action programs to right the balance in this society 
which is dedicated to multiculturalism? 


Mr. Fromm: First of all, because at will” créate"?ae new 
class of victims, as it already has in the United States, like in 
the Bakke case. If you happen to be anglo-Saxon or second 
generation Canadian you might end up being unable to qualify for 
certain jobs or courses. Preference would be given to any number 
of designated minorities. 


This has happened in the United States and the experience 
has been an extremely-- 


Mr. Renwick: You are speaking about the Bakke case. 
Mr. Fromm: Pardon? 


Mr. Renwick: Your concern is about the reverse 
discriminationeprinciple tthat lis tinvolvedain was 


Mr.) Fromm: Yes; ‘that =dssright., s’lso;eemanye ofmechiece 
allegations are based on extremely tenuous grounds. 


For instance, it would not seem to me that blacks or south 
Asians’ in’ ‘this country could’ claim tobe va group that Suffer coom 
historical discrimination. In most cases, they are very recent 
immigrants who have come here by their own choice and who have had 
the protections of the Human Rights Act, et cetera. 


. There isn't even the-justification that? therewmay ebews netne 
United States of some historical disadvantage because the blacks 
were brought as Slaves to the United States originally. But my 
argument is really there are very few groups you could care to 


mention who have not at some time suffered historical 
disadvantage. 


How far back are we going to go to right historical wrongs? 


. Mr. Renwick: What is that section, Mr. Fromm, the 
Special program one? 
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Mr. Fromm: Section 14. 


Mr.eeRenwick:.»-There. is 14 and then the actual rovisi 
f EEE ision 
is in the function of the commission. 2 


Me. ron: Ves.,426,(C). 


Mr. Renwick: =TO recommend the introduction and 
implementation of a special plan or program to encourage the 
employment of members of a group or class of persons suffering 
from a historical or chronic disadvantage." 


Do you believe there are any groups or classes of persons in 
Ontario suffering, from “a, historical or chronic disadvantage"? I 
take it from your presentation that you do not think there are any 
such groups or classes. 


Mr. Fromm: I tend to think that has been overdone. I 
would tend to think what the existing protections of the human 
mights) «code paitewould be very difficult.to discriminate against,a 
person on the basis of these prohibited grounds. So people today 
would be judged on their individual merits. 


If you want to take it farther back and say, "He would not 
have been poor phciway oiback there would not have been 
discrimination against his grandparents," that I think gets us 
into major .problems).,, -Ii.<think) the <dntentions of.) ‘the existing 
legislation is that each person will be judged on his own merits. 
mremoriuc .tthae fdealigtsituation.> “bo dois not’ cthink!) theo present 
legislation ‘should “try to fight yesterday's wars or fight 
yesterday's historical grievances, because in doing so there will 
be victims and the victims, I am afraid, are going to be native 
Canadians. 


Interjection. 


Mr. Renwick: My concern is that you feel that there is 
no place in this bill for that kind of program. 


Mr. Fromm: No, there is not. That is correct, I donnot. 


Mr. Renwick: So that means you believe that there are no 
groups or classes of persons suffering from historical.o5 chronic 
disadvantage in our society. 


Mr. Fromm: I am saying that I do _ not thinkmw that 
legislated affirmative action is going to solve that problem. It 
is simply going to create other classes of disadvantaged people. 


Mr. Renwick: All right. My last comment isonbhat ai share 
some of your concerns about the powers in section 30. Every time I 
see that there can be an entry without a warrant I get concerned 
about it. I think other members of the committee will share that 
concern. 


Indeed, it is my understanding, from what the parliamentary 
assistant has said, that these are basically transcribed out of 
the old statute and have never been looked at before. I can assure 
you we will look at them very closely. 
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Mr. Chairman: We have about five more minutes and _ two 
more speakers. Ms. Fish. 


Ms. Fish: In the spiritolofipthangs; 25 swiliqoer yas cece 
fairly brief. A couple of things off the top. 


I ‘would hope that Mr. Brandt would carry, forwards (co gure 
minister the concerns raised about “person in attendance." My 
particular focus of concern there was the concern that I thought 
you had picked up, Mr. Sweeney, which was that the current wording 
might exclude someone's solicitor from being in attendance. That, 
in particular, if it is susceptible to that sinterpretation wouke 
give me concern and should be looked at. 


I would also appreciate it if likewise there could be a 
referral to the minister on the matter of access "to" filesi@ Tuaa 
has come “up this . evening, Mr. Chairman, LNienb ia Fromm's 
presentation and also it came up on Wednesday in Mrs. Dagg's 
presentation. I think there should be some understanding for the 
committee ‘as® ‘to- ‘why, that?) restriction’ Gs Stherestso sethatartic 
committee might be able to weigh and consider that. Perhaps the 
minister could give some thought to that. 


I am mindful that in much emerging practice now in personnel 
areas, for example, student records and so forth, it is now common 
to require that where there are files, in fact, the individual 
named in the file should have full access to them. That is useful. 


I move then to try and not cover the aspects of Mr. Fromm's 
brief that have been touched upon by some of the other members, 
but. “just®to seekfaolittlesbitrot clarification: 


Through you, Mr. Chairman, to Mr. Fromm. I am looking at the 
first page of your brief on the matter of harassment. Under the 
second paragraph under "Freedom from ‘'Harassment,'" you speak to 
harassment. Under the third paragraph you say, in essence, Bill 7 
makes certain privileged groups immune to criticism. My first 
question is would you equate harassment and criticism, as it 
appears to me you do in your brief? 


Mr. Fromm: My concern is that the definition of 
harassment is so broad, because it seems to rely on the perception 
of the victim, that criticism ‘could “very, well) sbessconsidereo 
harassment. 


Ms. Fish: Could you offer suggestions to the committee 
of a definition of harassment that would not rely upon the 
perception of the person apparently harassed? 


Mr. Fromm: No, I could not, because I really do not see 
that it could be framed in such a way that it still would not be a 
violation of your freedom to express your opinion about another 
person. I think the government would be getting into very 
dangerous grounds indeed if we start outlawing expression of 
Opinion, which is essentially what this is talking about. 


i brought in the matter of violence just to make it crystal 
clear that this section has absolutely nothing to do with physical 
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violence. We have read of a lot of incidents in the paper about 
physical violence against various minorities. This has absolutely 
nothing to ao with this. “This is*°zeroing in “‘on “freedom of 
expression. 


Ms. Fish: I pursue the point because it seems to me that 
there are two expressions in the English language. There is the 
worag “"haressment," with certain meanings, and there is the 
expression "freedom of speech." I conclude that they must be 
different or we would be unlikely to have a word for one and a 
separate phrase for the other. 


I am having some difficulty understanding you. It appears to 
me that you are suggesting that there cannot be harassment because 
there is freedom of speech. 


Mr. Fromm: Okay. This is from memory: in the federal 
legislation dealing with so-called "hate" literature there-.are a 
number of defences under the act. One of the defences that might 
be helpful here is, that this shall not refer to any attempt to 
communicate in decent language a view on race, religion, 
whatever--all these prohibited grounds. So that there would be a 
defence on this that you were attempting to establish in decent 
language your own view. That would not be harassment. 


Perhaps harassment is constantly screaming at you, "You dumb 
broad," or whatever--constantly. That is not decent language and 
that is not attempting to establish a view. 


20° p.s™. 


TEer sayy don’ t@ think “yousreally understand this work we 
are working on; I really think you should be on another job," I 
think I am establishing in decent language my own view. If I°-use 
abusive language, then perhaps I am not. Maybe that would protect 
people having the right to express their sincerely held views on 
politics, religion, whatever. 


Ms. Fish: In speaking about harassment, you did not make 
reference to section 6 that I could find in the brief which speaks 
fo aciparticulars form of harassment and ties it particularly to 
that undertaken through reprisal or threat of reprisal by a person 
in authority. 


Would it be reasonable to infer that you are supportive of 
the notion that is contained in section 6? 


Mr. Fromm: I would be worried about how the person 
charged would have a defence against the charge of sexual 
Solicitation, but I think that is spelled out a little more 
Clearly and vae@ aS ittle ~“-bit.ymMore specific--what sexual 
Solicitation is--than harassment. l did not have the problems with 
that that I have with the harassment section, because Fath wie that 
harassment could be used to suppress certain unpopular, or perhaps 
even popular, political and religious views. 


If you choose to extend the grounds of discrimination to 
homosexuality, I think you could get all sorts of fundamentalist 
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religious groups at the snap of the fingers. Any time a person 
opens his mouth on that he could find himself charged if he does 
it at his place of employment or in the place where he 1S4s0 
tenant, whereas I think section 6 is a lot more specific about 


what 1S meant. 


Mr. Chairman: I am sorry, Ms. Fish and Mr. Fromm. We 
have another presenter on tonight and if the committee is not 
satisfied that there has been enough time, or you have other 
questions and clarifications, we will have to ask Mr. Fromm to 
come back. 


Thank you very much for your presentation. 
Ms. Copps: Are we going to ask him skomecome Ibackz 


Mr. Chairman: If the committee so wishes and feels that 
you have not received enough time for clarification, then I will 
ask him to come back and we can discuss that after we hear from 
the next speaker. 


Ms. Copps: While there are some out-and-out distortions 
in that brief there are some good points that I want to discuss. 


Mr. Chairman: Mr. Barrett, is “here “on *behnalt?™ ofeeecoe 
Canadian Association for Free Expression. 


Mr. Barrett, is the time allotment, 25 minutes, satisfactory 
with you? Thank you very much. 


Mr. “Barrett: Thank” you, Mr. Chairman. 


I might give -you,.a “Little »bit of —background™.ebouGg, "aaa 
Canadian Association for Free Expression. 


We are a private nonprofit organization, established in July 
1980 in response to what we perceived as a growing threat posed by 
all levels of government to individual liberty and the fundamental 
freedoms that are the heritage of Canadian citizens. 


We are a national organization and we have a head office at 
3232 Bloor Street West in Toronto. We have 800 associates and they 
represent six provinces from Montreal to Victoria. Our’ financing 
is entirely through donations and a subscription rate to our 
quarterly newsletter. 


In presenting this brief we wish to make it abundantly clear 
that the Canadian Association for Free Expression recognizes the 
inherent right of every Canadian citizen to equality before the 
law, and we see that as the fundamental, inalienable right*!og 
every ‘citizen ini a free society. 


We also recognize that with every right there is a 
corresponding obligation. Every citizen has a right to individual 
liberty, but they also have an obligation to respect the liberty 
of their fellow citizens; and if this obligation is violated, he 


forfeits his right to liberty and of course may be imprisoned by 
due process. 
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The example I am thinking of here is a situation with a 
tenant, who has a right under this act to access to housing, but 
does that not mean there is also an obligation on the part of that 
Genantoato, pays his, rent,: the, agreed,rent, on.time?. Does that not 
represent a right to the landlord, the property owner, to receive 
that rent on time? | 


. Leo the landlord violates the right of the tenant by refusing 
him access to his building, does not the tenant also violate the 
rights of the landlord by refusing him access to his moneys that 
are due? 


we recognize, too, that every right claimed by a citizen or 
a minority group entails an obligation or a duty on the part of 
society at large to guarantee that right. 


Where the society is largely homogeneous, the rights of the 
citizens are simple, and entail obligations, for the most part, on 
the elected government. However, in a heterogeneous society, where 
an increasing number of minorities are recognized, not only the 
government is obligated, but also the majority; and when the 
rights of the minorities are cumulative, the effect upon the 
majority can become truly oppressive. 


Rights are not pulled out of thin air. Every time a right is 
granted to some group or other, it means that an obligation is 
Granted to some other group. It is like a Scale;:, if you are going 
to give rights to a group from one side, then somebody on the 
other side is going to be obligated to give up some Of miheix 
freedoms. 


| I am thinking of an example that was in hodayr Sagan 7 Ae 
minister, Hon. Robert Elgie, was asked if a landlord who rents out 
an apartment in his own home would have the right to reject as a 
tenant someone who had once been found innocent, by reason of 
insanity, of axe-murdering his, wife and kids... .The answer was 
perhaps he would, perhaps not. "It depends on. whether a3: 
reasonably interfered with that person's right to be a normal and 
reasonable tenant in the building and not to interfere with the 
quiet enjoyment of the building." But what about the quiet 
enjoyment of the building by the other tenants, who must now live 
with the knowledge that an axe-murderer is present in the building? 


When you grant the right to this one tenant to occupy a unit 
in the building, and this tenant has that kind of background, the 
30 other tenants give up some rights to quiet enjoyment of the 
premises. I suggest that, as soon as their lease was up, most of 
them would move off to find other accommodation. I know I would. 


CLearive 1 facl Since responsibility of government to guarantee 
fundamental rights and to draft legislation to this effect. 
Unfortunately, government can become overzealous as a result of 
minority group presssures and media campaigns and end up violating 


the basic rights of the majority of ‘citizens. 


) Woy nedtievecanthat. Balle Jeaqinedts present form, goes well 
beyond what is required to guarantee basic freedoms. It borders 
upon the totalitarian and has no place in a, free society. Lt 
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constitutes a serious threat to the democratic traditions that’ are 
the heritage of the Canadian people. 


One of the most obvious shortcomings of this proposed 
legislation is the failure to provide a penalty for false and 
mischievous complaints. As it stands now, a neighbour, a business 
competitor or an employee could use _ the code to unjustly to 
discredit, harass or embarrass either a company or private 
Crerzen. 


N 


The commission might discover this ruse during ¥= the 
investigation and refuse to pursue the complaint. But this 
discovery may not occur until after an innocent citizen has been 
interrogated, has had his home or business invaded, his private 
papers seized and minutely examined, Or his employees or 
neighbours questioned at length. Meanwhile, the perpetrator, at 
least according to this act, emerges unpunished, even if his plan 
is discovered. This seems unjust. 


We recommend that this legislation be amended to include a 
fine and other assessments equal to what would happen to the 
perpetrator of a crime under this act, ora breach of “the pact. 
namely, a $25,000 fine, an assessment for damages and an 
assessment for mental anguish where that is applicable. 


Section 2 provides that, "Every person has a right to equal 
treatment in the occupancy Or accommodation, without 
discrimination because of..." and one of the things is the receipt 
of public assistance. This puts a cruel financial burden upon the 
property owner who is forced to rent to welfare recipients but 
prevented legally from attaching the welfare cheque for rents 
owed. " The landlord has no option “but to Pinitiate "feviction 
procedures, which are expensive and long term, with no prospect of 
collecting the outstanding moneys. 


Where is the protection for the rights of the property owner 
here? Why should the property owner, who is in’ °realaty @a 
businessman like any other and who relies upon his tenants' rent 
payments as a source of income, face this financial hardship? 


I think it is like a businessman selling a car to somebody. 
He wants to make certain that person can “pay for “the "came and sue 
the man has a history of bad debts he does not sell him the car, 
Or at least he ought not to. In the case of someone who does not 
look" "as “if @=he is going to pay his rent, why should he rent the 
accommodation to him? 


We recommend that protection on the basis of receipt of 
public assistance be deleted from section 2 or that parallel 
legislation be enacted enabling direct payment of rents to the 
landlord, which would then be deducted from welfare payments 
before they were made to the recipient. 


LOL OND Sms 


Section 4(2) states that, "Every person who is an employee 
has a right to freedom from harassment by the employer or his 
agent or by another employee in the work place. "= "According te 
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section 9(g): "‘harassment' means engaging in a course of 
vexatious comment or conduct." Who decides what comment or conduct 
is vexatious; the victim, the human rights commission? How is one 
to know ahead of time what a particular individual will find 
vexatious? Will the government somehow publish a code of conduct 
moe quider citizens iin’ their* relationships, what ‘they will say “to 
one another, what is permitted? 


The definition of harassment--you were speaking about this 
with the earlier speaker. The Oxford International Dictionary 
gives as a definition "to wear out or exhaust with fatigue, care, 
trouble; > to°*harry,° lay waste; “to trouble or vex by repeated 
attacks." Clearly the emphasis is upon a much stronger action than 
simply vexatious, bothersome. Here it looks like a calculated 
attempt to embarrass or to dig at someone. 


We are recommending that this legislation be amended to 
reflect a more realistic view of what constitutes harassment. 


Section 12 states: "A right under part I is infringed where 
any matter, statement or symbol is disseminated that indicates an 
intention to infringe the right or that advocates or incites the 
infringement of the raghes: According to section 9 (aya: 


"“'gisseminate' means to communicate or participate in the 


communication with another, whether directly or indirectly or with 


or through another, by whatever means." 


The scope of this section is so broad that it even 


encompasses private conversations between two people, 
correspondence, telephone calls: 


If one tenant, for example, expressed a personal opinion to 


another tenant that their apartment building should refuse to rent 
to more families on public assistance, it would be grounds for 
prosecution under the code even though no citizen's rights had 
actually been infringed. This was a private communication from one 
'person to another. If that second person were to complain about 
it, or if that conversation had been overheard, the way I 
understand the act, the person who spoke those words would be 
guilty and could be fined $25,000 for a private expression of 
opinion. 


We feel that this entire section should be removed. It is a 


repressive measure that) @\cannot » be tolerated in a democratic 
society that values the free exchange of ideas. 


Section 1 recognizes rights that are fundamental to every 


citizen. Section 14(1) then advocates the selective violation of 
those rights at the whim of the government. When affirmative 


action or, more aptly, reverse discrimination is employed to raise 
the fortunes of one group of individuals, it sis always sat, the 


expense of some individuals in another group. 


A white Anglo-Saxon who is unemployed and who faces 


foreclosure on his home is in just as much need as the member of 


any other ethnic minority in the same financial condition. To be 
refused employment simply because Anglo-Saxons as a group are not 
considered disadvantaged is a grave injustice to the individual. 


40 


Discrimination by one's own government is the most reprehensible 
and disheartening form of discrimination because the citizen is 
powerless. 


You spoke about the Bakke case. Bakke himself may or may not 
have been guilty of some kind of discrimination. Obviously he was 
not guilty of initiating the institution of slavery in the United 
States, but Bakke himself was going to have his private career set 
back because of an affirmative action program to redress wrongs 
that he had absolutely nothing to do with. The punishment was upon 
Bakke, and I suggest to you that any affirmative action program, 
by) definition, —has to punish some other member of some minority 
group. 


We recommend that reverse discrimination is unjust and 
should be recognized as such in this code. Human beings either 
have fundamental, inalienable rights or they have not. If they 
have, then discrimination by whatever name is a violation of those 
rights. If they have not, then the entire code and, indeed, the 
Ontario Human Rights Commission itself is a sham and should be 
abandoned. 


Section #26(£) is sso tbroad that at could sebe ,usedmeto) > bag 
books, suppress news and outlaw legitimate Oorganizations--I am 
thinking of my own--simply because some member of the "thought 
police" determines that they might "lead to tension or conflict." 


For instance, newsS reports that indicated--and this might 
just be a perception--a significant link between a particular 
minority group. and violent crime) [couldgg¢ead) ~notehomiyaniee 
suppression of the news reports but also to the prosecution of the 
journalist and the newspaper itself. An academic paper that 
demonstrated a genetic basis for intelligence and concluded that 
some races were inherently more intelligent, on average, than some 
other races could land the authors in a great deal of trouble with 
the commission, whether or not the thing was valid. It could be 
found to be wrong for purely academic reasons, but the right of 
the individual to publish that report should be fundamental. 


This entire section is a dangerous infringement of citizens' 
rights and freedom of expression and it should be removed. 


Section 26(h) and section 29(2) together tend to support the 
grown of another multimillion-dollar government bureaucracy. At a 
time when citizens are reeling under the triple impact of soaring 
interest rates, inflation and unemployment, this proposal to 
increase the drain on our scarce resources is particularly cruel 
and insensitive. 


We recommend that the commission's responsibility should 
begin only when a complaint has been initiated by a citizen. 
Further, any promotion "of -programs. to =suppor temthemrconnissvomee 
Mandate should be on a purely self-financing basis and should in 
no way become an additional burden on Ontario taxpayers. 


Section 27 makess it «vintually«iimpossiblbe »fors<a sscitizen 
falsely accused under this act, and perhaps suffering financial 
hardship and mental anguish because of that false accusation, to 
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seek redress in civil court. The accused does not get the 
opportunity to face his or her accuser. 


Further, the commission could not be held responsible for 
improper or irresponsible actions during an investigation by its 
agents. For instance, they can Pick up documents that they say may 
be relevant to an investigation. What does that include? Who knows 
at the beginning of an investigation what may be relevant? Does 
that include love letters? 


This section should be rewritten to guarantee the rights of 
the accused to seek redress against both his or her accuser and 
the Ontario Human Rights Commission in civil court. They should 
not be exempt, as the previous speaker said, any more than the 
police department is. 


Section 30 contains some of the most oppressive proposals in 
this legislation. Subsection 3(a) removes the public protection 
that derives from the obligation of government and police forces 
to obtain a warrant before entering private property. This is a 
fundamental protection of our legal and political systems. What 
justification does the government of Ontario have for running 
roughshod over our traditional rights? You mention that this has 
been in force since 1974; I was not aware Of dit, ibutcthisa: might be 
a perfect opportunity to protect citizens from that kind of excess. 


Clause (d) of the same subsection is perhaps even more 
oppressive. Here the code provides for the formation of a board of 
inquiry with the power to mete out punishment. It is a cornerstone 
of our legal tradition that in such circumstances the citizen has 
a right to counsel. Yet the government of Ontario is here 
proposing legislation that would remove this vital protection. No 
abstract concept of artificial equality is worth the danger that 
this section poses to our basic rights and protections; that is, 
everybody's basic rights and protections. 


We recommend that section 30(3) should be rewritten to 
require agents of the human rights commission to obtain a warrant 
before entering private premises, whether they are used for a 
residence or otherwise. Further, it should be a requirement of 
this section that any citizen questioned by agents of the human 
rights commission should be entitled to counsel and that, all 
citizens be informed of this right before any questioning. That 
would include witnesses who were called, not necessarily just the 
accused in a proceeding. 


A similar danger is discovered in section 36(2). The list of 
parties to proceedings before a commission board of inquiry does 
not include counsel for the accused. Again it is fundamental to 
our system of justice that a defendant in a legal proceeding that 
has the potential result of determining guilt or innocence and 
meting out punishment has the right to representation by counsel. 
Why is this right ignored under the proposed legislation? 


This section should be rewritten to include provision for 
the right to counsel for any party to proceedngs before a 
commission board of inquiry; again whether they be the accused or 
witnesses. It would be at their expense, it -«does, not..cost>s the 
government anything. 
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Section 38(4) forces landlords and supervisors into service 
as "thought police." I just mention here that I, too, interpreted 
that section to apply to supervisors and landlords, I. thing 
primarily on the basis of a newspaper report that was printed back 
when this was Bill 209 before the Legislature was dissolved. But I 
notice on the same page in today's Sun, page three, an article 
says, "Sex Code Puts Boss an Hot Seat." So the reporter at the Sun 
clearly perceives the same thing, that the onus will be on 
employers “to “make sure; that their workers are not making life 
difficult for males or females when it comes to sexual harassment 
on the job. This is talking about the Ontario Human Rights Code. 
So we are all making the same mistake. 


This is unfair to the individuals involved and downright 
dangerous to the general public. Supervisors are not trained 
investigators nor are they likely to have the necessary legal 
background to determine what conduct or comment does or does not 
infringe the code. Landlords are not held responsible for criminal 
acts that occur in their building. They are not expected to break 
up prostitution or gambling operations or arrest drug pushers. Why 
should they then be forced to interpret and enforce the Ontario 
Human Rights Code? 


This section should be rewritten to recognize landlords and 
supervisors as having the same rights and responsibilities as any 
other private citizen--no more, no less. 


Section 39 does not “provide sufficient opportunity oat 
appeal of judgements rendered by commission boards of inquiry. An 
appeal to the Supreme Court of Ontario is not adequate because the 
court does not automatically hear cases--that is my 
understanding--but decides on the basis of legal technicalities, 
and the costs of proceedings before the supreme court, as I 
understand it, are prohibitive and well beyond the means of the 
average citizen. 


LO 20sep em. 


We recommend that provisions be made within this legislation 
for the establishment of an independent review board to hear 
complaints against rulings by a commission board of inquiry--not 
by the commission themselves, for obvious reasons. 


We expect some members of this committee might view our 
Criticisms of the proposed legislation as alarmist. They might 
agree that some sections of the act are rather sweeping in scope 
and language, but they justify this “on! ‘theo basis that strong 
measures ‘are ‘needed. to: protect) minority rights ocFPur ther gs ttheg 
might argue, we are protected from misuse of the act by the good 
will and responsibility of individual members of government who 


ast individual liberty and freedom of expression as much as we 
Or 


Our only response is to remind this committee of the lessons 
taught’ to “us “by? history... For  éxamplep the wunotorouseiGour ta of etna 
Star Chamber was established in England in 1487 and _ given 
extraordinary powers to prosecute the powerful nobles who were 
above normal justice. In the beginning, under Henry Vil, the coure 
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operated more or less responsibly and the people did not complain. 
However, years later, under James I and Charles I, the court was 
used to oppress the population and suppress all opposition to the 
crown. Parliament finally abolished the court and restored the 
Pightsi@of Other people; but ther «danger of creating such powerful 
instruments of oppression and then relying upon the goodwill of 
Enes government/m= not. “tom.abuse that.) instrumentyeowas -,clearly 
demonstrated. We would do well to remember it. 


We respectfully urge this committee to reject the proposed 
Medisiationecand srequest that .itwbe rewritten oto create «a shuman 
rights code that is consistent with the legal rights, individual 
liberty and personal freedoms that are the cherished heritage of 
the people of Ontario. 


MrZo Chaifman?’° Thank ® you very*omuch; 9’ Mrs ‘Barrettww We ido 
have a few minutes if there are any questions of clarification. 
Perhaps the chair has been a little lax in that the purpose of 
these hearings is to hear the views of the public, certainly not 
to question the views or to argue with the views. If you have 
questions of clarification, I suggest thatwistmwhat! thei¢time sas 
for. I accept some responsibility for allowing more thianrathat. cho 
fo on sine titheliquestion period while we are trying to get 
clarification of the views. 


Memmerich-. “In, view of. the fact that you .used your 
discretion in foreclosing certainly some guestions of 
clarification that I and, I believe, a member who has since left, 
Mr. McClellan, had of the previous speaker, and since that brief 
and this brief and a couple of others have come in written form, I 
ask as a matter of procedure if it might be possible to have such 
briefs that are submitted in writing circulated and made available 
to the committee, so that the committee might peruse them, asking 
the deputants then to highlight or supplement. 


This would permit members of the committee who have 
questions of clarification to devote the time on the hearings to 
those questions of clarification. Might that be possible? 


Mr. Chairman: Yes. We will take that under advisement. 
Do you have a question now? 


Ms. Fish??? No. in “consideration ®of thes 7six minutes 
remaining to us, I will leave my time to other members who may 
have questions. 


Ms. Copps: I may not be as delicate as some of the other 
committee members here, but the general thrust of the last two 
speakers has been that, by somehow applying human rbrahts2te all 
individuals in Ontario--and my reading of the act makes no mention 
of beefing up minority rights or beefing up rights = of 
"non-natives," whatever that definition is--I fail to see where 
the kinds of concerns you are expressing will materialize. 


How can the rights of the majority be betrayed by the fact 
that we are providing equal rights to all people in Ontario? 


Mr. Barrett: Not betrayed. But, as in the example I gave 
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of the landlord, the landlord has some rights to make use ofe his 
private property, his building. He makes use of the moneys that 
are paid to him as his livelihood. 


When you make it an obligation on his part to rent to 
anybody, regardless of their financial situation, when that person 
is likely, because of his financial situation, because of the face 
that he is on public assistance and because public assistance 
cannot be attached, aren't you violating that landlord's rights to 
uta ze his.buinding? 


Ms. iCoppStoil dommotsmwant; to get.:into, a); debates on, public 
assistance. I have personally never seen a study which said that 
people on public assistance tended to be more overdrawn than 
people who have incomes of $25,000, $50,000 or $100,000. Often 
people who are in an upper income bracket can be just as overdrawn 
on their budgets and just as unable to pay the rent. 


The prime message I would like to speak to, even though it 
isvsnotu( the’ fposition of this. committee (to gdebate ;siisethatiatine 
message that is coming through is you feel that by giving rights 
to minorities, and specifically visible minorities and 
non-Caucasian minorities, you are in some way going to depreciate 
the rights of the majority. I just do not see where the changes in 
the act are going to do that. 


The present act already guarantees rights for people based 
on religion. It already guarantees freedom from discrimination on 
the: basis’ of religion... Thate-is the vpresent fact in pouriesocirety: 
Has it, in fact, caused you to be aggrieved as a member of a 
Caucasian group? 


Mr. Barrett: No, I have no personal experience. Since I° 
have been called a racist and a fascist on occasions, when I am 
not a racist and I hate fascism, I probably tend more to a 
libertarian point of view. It really hurts when someone calls me a 
fascist, because that is pretty totalitarian. 


The point is, what concerns me most is that years ago the 
right to free speech was considered inviolable. The last speaker 
mentioned the Toike Oike situation. I went to the University of 
Toronto and I remember reading the Toike Oike--when you could get 
it. It disappeared while the Varsity lay and rotted. 


Mr. McGuigan: Did you see the issue they were talking 
about? 


Mr.  Barrett:eWes,) Lahaveb seen, Gite Iesgrantesvyoum thateisome 
of the things in the Toike Oike were not delicate, but no one had 
to read the Toike Oike. I understand the university engineering 
papers have traditionally been that extreme in their presentation. 
The point is, where does that end? 


You start with the Toike Oike; then what about news reports 
where somebody makes mention of the fact that the Rastafarians 
seem to be involved in another crime wave in Toronto? Maybe the 
press distorts the incidents that lead to that repor.t,, bute asthe 
human rights commission then going to come along and save) Yow 
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Sennote dorsthat., Thats,is,-likely..to lead) :to tensions... So .6%we are 


going to have to ask you to stop publishing that. St ioni 
that they are Rastafarians"? g op mentioning 


Ms. Copps: You mentioned in your brief--and I think you 
are talking about a study that had been done some time ago by 
Jendron regarding the superiority of one race over another. How do 
you feel that this act is going to affect scientific research? 


Mr. Barrett: The fellow's name is Jensen, I believe. If 
he published his report and it was perceived by the human rights 
commission to be likely to stir up unrest in the community, if it 
was going to likely reinforce perceptions on the part of different 
people about minority groups, it seems to me that this legislation 
could cause that report to be suppressed. 


It says very clearly in here that "anything that tends or is 
likely to incite." Now, why couldn't it be perceived that way and 
used to suppress that report? 


Ms. Copps: The intent of the proposed legislation is to 
stop vexatious materials such as the nature of which was presented 
here the other night and such as we in political life often see 
circulated; and that is material that is to incite to riot. It is 
certainly not dealing with the area of scientific research. 


I do not want to dwell on it, because obviously we are not 
going to come to an agreement on this. I would like you to explain 
point. two,) “When. the rights of the minorities are cumulative, the 
effect upon a majority can become truly oppressive." What is wrong 
with seeking a province where each person has equal opportunities? 


Mr. Barrett: There is nothing wrong with thats 
Essentially this is a free society. Being a free society is a 
little bit like pregnancy; you can't be degrees of it. Either you 
have a free exchange of ideas in a society or you have not. Tf. the 
government decides, for whatever reason, this idea cannot be 
promulgated because it is likely to stir up hatred and unrest, 
then where does that end? That is no longer a free exchange of 
ideas. 


In the case of Jensen, whether or not you agree with his 
findings or whether or not his report is valid or worth anything, 
the man should have the right to publish it. Then, if he is going 
to be laughed out of academic circles, so be it. But those 
concerns are valid concerns and they should be aired _ for 
discussion. 


Ms. Copps: Conversely, should not. every . person in 
Ontario have the right to be employed and to live in accommodation 
without being assaulted by that kind of vexatious, racist opinion? 


Mr. Barrett: Just thinking about a question that was 
raised last when we talked about the difference between vexatious 
comments and free speech, surely there is a kind of comment that 
is clearly geared to incite some feeling in the other party. berg, OWI 
call you a name directly and I attach to that name some aspect of 
this act that is prohibited, versus having a conversation with 
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this gentleman where I discuss marital status or whether you are 
on public assistance. In the one case I am expressing an opinion 
to this gentleman; in the second case I am Pnecreing = you, 1 tam 
trying to embarrass you and I am attacking you face on. 


10:30 p.m. 


This act would limit both of those things. Surely it must be 
possible to limit the one without crushing the other. I should be 
able to discuss immigration policies without being fined $25,000. 


Ms. Copps: What does immigration policies have to. do 
with this act? What does the discussion of immigration policies 
have to do with the changes that are recommended in this act? 


Mr. Barrett: Because if I discuss with a friend of “mine 
or before a group that immigration policies in Canada are leading 
to unrest because we have too ‘many blacks or-*too! many 7 East 
Indians, for whatever reason I may believe that, and I say this in 
front Of ca DuUpDLicecroup, 1c) seems stOune —— 


Ms.° Copps:’ If you" %are™ inciting "to ri1ot;>syes uml iesyou lage 
expressing an opinion, where are you going to be fined $25,000 in 
tha svact? 


Mr. Barrett: Doesn't it say that I could have tha 
suppressed, at the very least? I could be stopped from speaking 
out and if I did not stop speaking out, what would then happen to 
me? Ultimately would I not be dragged before the commission and 
perhaps fined $25,000 for violating the” act® "16.2 Continued = ce 
speak? 


Ms. Copps: That's a maximum. 


Mr. “Barrett: "Tl * grant “your "it~ ic a" maximum. = cowl. oO rcmmae 
$1,000, it might be $500. The point “is "I “would not be” entitled ca 
stand up in a forum of people and expound my views on immigration. 
If they are laughable then let them laugh at them, but I should 
have a right in a free society to expound those views. 


Ms. Copps: I can see that you have some points. I think 
that you are obscuring the thrust of your points because the 
general message that is coming out is not in very specific areas. 
It is generally just throw out the baby with the bathwater. 


Mr .s=Sweéeney: ' 2 note’? inoiparticular, ‘on iipage! setwo,desyous 
reference to the failure “to “provide a penalty “for -fearcemmon 
mischievous complaints. May I ask the parliamentary assistant if 
he’ could check with counselor’ with (‘the minister whether sor now 
that is a deliberate omission, an accidental omission-- 


Mr. Brandt: Where was that again, Mr. Sweeney? 


Mr. Sweeney: The reference was contained in the last 
brief as well. Here it is on page two under the heading "analysis." 


Mr. Brandt On, wes 


Mr. Sweeney: "Palilure to provide a penalty Or 
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mischievous complaints." I think the last two speakers have drawn 
to our attention the way in which a counterabuse is possible. 
Beethereeinweact theacthally shappens,, I do-nota;knowe But. Lothink 
there has been a legitimate expression of the possibility of a 
counter abuse. 


I would like to know whether or not that is deliberate or 
accidental or whether there is some obviously good reason for it. 
Maybe it is not enforceable, I do not know, but I think we have 
got to examine that particular point. 


Moe Boanct Mrinsvaredetter*bwratten) to Mrsr John} «Phillips, 
editor-publisher of the Farm and Country newspaper, and responding 
tO an G€arlier article written by Mr. Paul Fromm, who just left--he 
was here a few moments ago--the minister did address that very 
question and I can quote one paragraph to give you his position on 
Pt. 


"I do not think it would be appropriate to provide a penalty 
for making a mischievous or false complaint. Unlike the criminal 
law, the main objective of human rights legislation is not to 
punish but to promote equality. As evidence of this, I would like 
to point out that the vast majority of complaints are settled by 
the commissioners, conciliation staff, without a finding of 
discrimination having to be made by a board of inquiry." 


That is the minister's position which is dated March 6, 1981. 


Mr. Sweeney: But if we follow thatsouthenseit pwould 
equally apply in the other direction. If you say that you do not 
want to impose any penalties, you want to have some conciliation, 
then surely that has got to work both ways. What I think the 
witness is telling us is that on the one hand your objections are 
enforced and penalized, and on the other hand, nothing happens. 
That, to me, just does not seem to be appropriate. 


Mr. Chairman: Mr. Sweeney, when we come to that, we will 
have the minister address that as well. 


Mr. Sweeney: It is important though, Mr. Chairman, that 
those kinds of contentious points being brought up by witnesses be 
Beawn to) >) theo’ parliamentary assistant's attention, or the 
minister's, as the case may be, so that when we deal with them at 
least we will have something to deal with, rather than continue to 
BO around Gn circles. 


Mr. Brandt: I have made note of Mr. Sweeney's concerns 
and your concerns as well, Sins 


Mr. ‘Chairman: I agree. We have asked the minister and 
the minister's staff to make sure this happens. Otherwise we are 
going to have to deal with them at the same time and that really 
is not feasible. 


Are there any other questons of Mr. Barrett concerning his 
presentation? 


Mr. Renwick: I just have one question because of the 
lateness of the hour. My sense tells me from listening to your 
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brief that what you are saying is that you do not think that there 
should be a right to equal treatment without discrimination in 


Ontario 


Mr. Barrett: If you are saying there ought to be a right 
to employment for all people, yes, I believe that is true: a rigntm 
to accommodation, certainly, providing you fulfill the obligations 
that fall upon youras ansocctpant. 


Mr. Renwick: Every person has a right to equal treatment 
in the enjoyment of services, goods and facilities without 
discrimination. That is the guts of that) right) ‘that this’ bill 
would create. 


I take it that you are in disagreement about the creation of 
thatikindsof a) dualitywintoithesstatus ofcaeyignt. 


Mr. Barrett: I. am, not sure, 9) understands what agenagheescc 
equal treatment entails entirely. If, specifically, you mean a 
right: to work in this country; ifwyou are talkingmabout aeriignt =co 
accommodation or a right to medical treatment, those things I can 
understand and those things I can agree with. 


Mr. Renwick: No, this says the right to equal treatment 
without discrimination because of, and then lists the prohibited 
grounds. 


Mr. Barrett: Yes, but on what basis? For instance, 
Marital status. Does that mean I have to rent out an apartment in 
my home or an apartment in my triplex to a couple who are living 
common law if I have religious objections to that? Does that not, 
in some sense, infringe on my right to enjoy my property and raise 
my family according to my traditions and religious beliefs? 


Mr. Renwick: That would be a specific exception that 
would appeal to you under that particular ground. 


Mr oo barketes ves. 


Mr. Renwick: Are you saying that each and every one of 
these items 1s subject to some qualification? 


Mr. Barrett: %vi withanks.* for .anstancepzsiwhernemestherecuenc ee 
legitimate situation that evolves. Suppose you start a homosexual 
bar. You ought to be entitled to employ homosexuals in that bar. 


If you start a Greek restaurant, you want to be able to have 
Greek waiters. What good is it to have a Greek restaurant where 
you are trying to create an environment of the Mediterranean and 
have someone from the Bronx serving the table? 


In a homosexual restaurant, you want to be able to have 
homosexual attendants. I do not see anything wrong with that. 
Somehow or other you ought to be able to get special dispensation. 


Mire. Renwick: So, what you are saying is that there is a 
further exception you want to have made in certain instances. But 


are you against the principle of equal treatment without 
discrimination? 
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Moeee bone eer Ors ceulcain “eiings® that~ IT -think” belong to 
every human being, simply because they are a human being. The 
Moye OenyOrnseetie, right “to” medical’ “treatment; “the ‘right <6 
accommodation, the right to an education--those things I have no 
Pegumence wit but. ;dO snot think everybody has a right to Live 
enywnere they want. In my house I think I have to be able to 
determine who lives there. 


Mae etoraenac. The fact clearly?ispella;ss ont ‘fours. units. or 
more. So that if you are talking about a duplex or triplex, they 
would not come under this act and the interpretation you are 
Botting Oonsit. 1 just wanted to\clarify that. 


Mreemepearrect: “Fine, 1 ‘recognize that distinction. There 
is a place somewhere in this act where it says, "not limited to 
those goods and services normally enjoyed in public places." Maybe 
you could help me out as to what section that US iis pte wcannO 
quite place it. 


Outvyes; sl “see ft here| Ithis on’ the first: "page *of *the*act 
under explanatory notes. It is note 1(a). 


It says, "discrimination in the equal enjoyment of goods, 
services and facilities generally and not limited to those 
available in a place to which the public is customarily admitted." 


It sounds to me like they are saying absolutely everywhere. 
inea public place, certainly-- 


Mr. Brandt: Where are you reading from again? 
Mr. Barrett: I am sorry, the very first page of the act. 
Mr. Renwick: Explanatory notes. 


Mr. Barrett: Note l(a). 


10:40 p.m. 


Mr. Renwick: I take it that when we are talking about 
occupation or accommodation, we are talking about a person who 
owns the accommodation, is offering it generally to the publaceve 
take this to mean that every member of the public should have a 
right to come and apply for that occupancy without being told that 
he cannot have it because of any one of these reasons. Then there 
are exceptions further on. 


So that in each of these rights we are creating we are 
talking about the person who is offering something and requiring 
that person who is offering something to accept everybody on equal 
terms. Where is that an infringement on people? 


Mi. Barrett: For instance, in the area of public 
assistance. if we think in terms of a large apartment building 
with a couple of hundred units in Pe) Set we think in terms of 
Shipp Corporation and there are no real people involved. 


But what about a building that has 25 units, so that it 
clearly goes beyond the four-unit exemption, where a man relies on 
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the rent from those units to satisfy other financial obligations, 
to pay his own rent, to pay for his groceries? Should he not have 
a right to make certain that the people who rent from him will pay 
their bills, or else have legal access to attach their wages? 


But in the case of public assistance there are no wages to 
attach. He cannot attach the public welfare cheque. I gqnant.you, aa 
have not heard any studies that indicate people on public welfare 
are less likely to pay their bills than any other group, but 
obviously they do not get rich on public assistance. It seems to 
me that I have read-- 


Ms. Copps: Maybe they spend less (inaudible) 


Mr. .Barnett: Perhaps; but they. do  not#«spend ai tion nence 
Perhaps there is a tendency to spend it on something else. 


You may argue that they have to have food and clothing, olake 
anyone else, but the landlord needs that money, the same as any 
other businessman. If I am running a printing shop I need my bills 
to be paid or I cannot stay in business. Now where is his 
protection? 


Mr. Renwick: As I understand it, it does not say that 
you have to let a public assistance person into, your, apartmene 
without requiring him to pay the first month's rent in advance and 
put up the last month's rent, the same as anybody else. 


Mr. Barrett: But eviction »proceedings can, take »a_Jone 
time. 


Mr... Renwick: .That...s.~trues, whether ..you. sare. on.spubige 
assistance or not. That. is a different. question, aS 1c) no: 


Mr. Barrett: Not really, because in the case of someone 
who is working you can garnishee his wages for the money owing 
you. But in the case of someone on public assistance you cannot. 


Mr. Renwick: I guess’ there is just a fundamental 
difference.ssiWe are saying! that!) thosesiwho janem offer ingmichese 
services, goods and facilities or accommodation or employment, 
have to treat each person equally without discriminating on these 
grounds. That is what this bill is saying, which I Support. 


Mr. Barrett: I agree with you in the sense that in a 
large apartment building all he should ask for is the money. Once 
he receives the agreed-upon rent for his premises, he should not 
care whether the person is black, orange or living common law or 
whatever. Providing, of course, he is guaranteed that those people 
follow the rules laid down in that building for everybody. 


Mr. Chadrman:. I «think the «position “of teMr anisnar got taee. 
clear. It is certainly not our intention to. carry on the hearings 
until we all agree with the presenters. We are certainly here to 
hear their viewpoints. Thank you very much, Mr. Barrett. 


It. is, now slightly. past .£0:30p.m.. sWweavillgadyougnmunt 1 ae 
p.m. Tuesday next, June 16. 


The committee adjourned at 10:40 p.m. 
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LEGISLATURE OF ONTARIO 
STANDING COMMITTEE ON RESOURCES DEVELOPMENT 
Tuesday, June 9, 1981 
The committee met at 8:12 p.m. in committee room No. l. 


THE HUMAN RIGHTS CODE 
(continued) 


Resuming consideration of Bill 7, An Act to revise and 
extend Protection of Human Rights in Ontario. 


Mr. Chairman: I call the meeting to order. The clerk is 
passing out an update for this week. I understand we are not too 
certain about Thursday, June 1l, whether all of these people will 
appear or not. That is the situation at this stage. 


Several members of the committee have asked about plans for 
Sem oummner yacht nlS.aLiticult.ito..respond. in.that..l, am not..sure 
whether there is any summertime in this session. I suggest that 
next Tuesday, June 16, we schedule some time to discuss the 
d@irection the committee will take about receiving the rest of the 
delegations and people who wish to appear before the committee. We 
should also discuss when we will proceed with the committee's own 
study of the bill. 


Is that agreeable? By that time we should have a better idea 
of how many people wish to appear before us. We are looking at 
carrying on until the end of June, regardless of what the House 
does and then adjourning for July and August. We will then deal 
with this bill from September through to Thanksgiving. I think 
this is a reasonable amount of time. 


Mr. Stokes: We cannot do it. We have a northern tour of 
legislative members right after Labour Day. 


Mr. Chairman:I have heard nothing about that officially, 
but I have heard officially that we want to deal with thisnabibhs 
If there is a northern members' tour, I am sure Lt iwidb note. be for 
all six weeks between Labour Day and Thanksgiving. 


I suggest we allot some time on June 16. Perhaps we will 
have a better idea then as to what the House is Apoutreto a0 nary 
that time we should have an indication from all those who wish to 
appear before the committee. 


Agreed. 


Mro- Chairman: ‘Tonight’ three groups or individuals will 
appear before us. 


Glerkweor-thescommittees: Four. 


MaDe iCHAirnan.= ‘Four?s,.rosam- sorry. We are _ looking at 
approximately half an hour for each group. The CAiTSLULS Ort iSe 
Coalition on Human Rights for the Handicapped--David Lepofsky and 
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David Baker. You have others from the group here. I do not have 
the names in front of me. Perhaps in your intreductory remarks you 
could introduce them. 


Mr. Southern: Good evening, Mr. Chairman, members of the 
committee and ladies and gentlemen. My name is John Southern. I am 
co-chairman of the Coalition on Human Rights for the Handicapped, 
along with Lee Rullman. Unfortunately, Mr. Rullman is unable to 
appear tonight. 


The negotiating committee, a group which headed up the main 
negotiations on behalf of the committee, is here tonight. The 
members are Harry Beattie, Reg Foster, Iris Bosman--she is going 
to sign for us--Len Theodor, David Lepofsky and Kazumi Tsuruoka. 
Also assisting us are Dave Baker, Jerry Lucas and Anne Goldblatt, 
who helped put the brief together for us. 


To open up the hearing tonight is Reg Foster. 


Mr. Foster: Mr. Chairman, I am Reg Foster, with the 
Canadian Mental Health Association. We are members of the 
Coalition. 


The Coal) ta ont. s0n Human Rights for the Handicapped 
appreciates this opportunity to publicly present j1ts positioned 
Bill 7. While you will hear from numerous witnesses representing 
diverse viewpoints and interests on this bill, we believe that 
tonight's presentation, is of unique and special significance; mi 
the debate on human rights reform in Ontario. 


Our coalition is not merely an organization concerned with 
rights for the handicapped. Rather, we are a federation with the 
endorsement of 75 groups, listed under the pink tab in your brief, 
including .virtually every type of disability. We are “the »moce 
broadly based and representative spokespersons on the issue of 
human rights for handicapped Ontarians. 


Further, we have been closely involved in the process that 
led to the bill now before you. When the government chose to 
protect the rights of handicapped people by inclusion in the human 
rights code rather than by separate legislation, our coalition met 
with Dr. Elgie and his officials to present the viewpoints of the 
handicapped. These meetings stretched over a period of several 
months in the spring of 1980. 


since the introduction of the first version of this, 61) iee 
the fall of 1980, we have made submissions relating to both 
Matters of policy and the precise wording of the sections of the 
bill. Now we appear before you to make further comments on the 
proposed bill. 


After intensive study of the bill and of the debates in the 
House Vover srt, “and: safter investigating human rights laws 
protecting the handicapped in Canada and in other jurisdictions, 
we conclude that the policy and intentions that the government is 
proclaiming with regard to the handicapped are well considered and 


highly ‘appropriate for this International Year of Disab lea 
Persons. 


While there is urgent need for measures to help eradicate 
the obstacles preventing handicapped Ontarians from enjoying full 
and productive lives, the government's policy in the area of human 
rights is as good a policy as we could seek. For this, we extend 
Our). congratulations to the government and particularly to Dr. 
Elgie, as well as to both opposition parties that have promoted 
and supported this policy. 


ipibeber tren bar .siwen)commend)the bill's broad. definition ..of 
handicapped, including as it does physical handicaps, conditions 
of mental retardation and mental disorder and learning 
disabilities. We feel this spirit of inclusion will prompt all 
people to look beyond the handicap, whatever it may be, to see the 
person. We believe that the vast majority of Ontarians will 
Bapport thisepolicy in spirit. 


What opposition to it might exist, such as was articulated 
PvepheotOntardo 4Chamber..of «Commerce. before you last week, is 
largely a result of misunderstanding. We must remember, however, 
that misunderstanding and prejudice about disabled persons are 
wenvinr Cal, ASiqiSmmthe need, for slegislation, such, as, Bill, 7. To .cite 
some examples of the difficulties facing handicapped people, I 
will offer some statistics from the area of employment, although 
the problems in other areas, such as accommodation, are also 
substantial. 


The figures on unemployment among handicapped people are 
difficult to determine. When federal Minister of National Health 
and Welfare, the Honourable Marc Lalonde estimated the figure to 
be 50 per cent. A recent publication of the Department of National 
Healthsand Welfare stated the figure is 80 percent, and,COPOH, 
the Coalition of Provincial Organizations of the Handicapped, 
suggests it may be as high as 90 per cent. 


I would like also to refer to a statement by federal 
Minister of Employment and Immigration Lloyd Axworthy--I dice not 
have a chance to include it in this brief--in which, in speaking 
to a group of academics less than two weeks ago, he stated that 
voluntary efforts to solve the problems of employment for the 
handicapped, in his opinion, had not been successful. 


The cost of this is enormous to the individuals and 
substantial to society. Ontario Ministry of Labour staff estimate 
that the cost of maintaining an unemployed handicapped person Cox 
a year is $20,000, and data show that the portion of unemployed 
who are handicapped and receiving provincial benefits is 42.3 per 
cent. That appears on a pie chart which has been distributed with 
our brief. 


The great need and our endorsement of the government's 
policy and intentions are not the end of the story, however. While 
the intention of the government, as voiced most eloquently by Dr. 
Elgie in the House, is progressive and beneficial, the legal 
Panguage. used: in,-Bill, 7 to put this policy into action is in some 
ways unclear, insufficient and falls short of what 1s required to 
put the government policy into law. 


Our coalition's policy statement on Bill 7, which is marked 
by the yellow tab in our brief, enumerates zZ2 Changes to che legal 
language of the bill which are needed if the government's policy 
TPES have “full” force ine ™iaw.  Untortunately, sea. oe ecuee Jae 
intentions in the world will not win a single human rights court 
case unless legislation is well drafted. 


In interpreting and applying this bill, once enacted, the 
courts cannot look at a single statement made by Dr. Elgie as to 
the bill's policy or intent. The only way they can determine the 
intention of the Legislature in this bill is by the legal language 
it contains. We, therefore, appeal to you to devote careful 
consideration .to the bill's wording and to our proposals. 
Ultimately, you must make the final decisions. 


Over the next few minutes we shall highlight a few of the 
problems with the way Bill 7 puts into action the government's 
policy regarding the handicapped. We have prepared a chart, which 
is’ “marked «byosthe {biue?tab. Lnmvoure privet, listing statements of 
government policy made in the House, showing how the bill offers 
to implement these policies and listing our recommendations which 
are aimed at more effectively putting government intention. into 
action. © We ‘urge ‘you to” examine’ this’ and®*° to "consider ous 
recommendations. 


David Lepofsky, to my left, will mow discuss )the -aréawon 
perhaps greatest concern to us, the area addressed in.~ OUG 
recommendations numbered six, nine, 11, 19 and 20, covering 
"reasonable accommodation." 


Mir Lepofsky: Mr. Chairman, when an individual 
experiences a disability,” he. is confronted with a "chaltenges ca 
learn to adapt to that disability, to become” competitive; e ia 
become independent, to become self-reliant. This goal can be 
achieved in cases of most disabilities if the individual wishes 
to, and is” able “to, obtain’-the Vappropriate “amount of 9fiinrancrag 
Support and rehabilitation services. 


Once the individual has met the challenge of his disability, 
has adjusted to his disability, has trained and become capable of 
pursuing gainful employment, he faces the real and the biggest 
challenge which his disability offers, that is, the challenge of 
public attitudes. He finds, in pursuing jobs, accommodations and 
goods and services, that society, through good intentions, through 
misunderstanding or through misconceptions, is not to prepared to 
accept’ him’ and *to acknowledge —~his ~abilities s\%in« esnore,s Mre 
Chairman, the biggest problem facing a disabled person is often 
the attitudes of others, which form a barrier to his integration. 


This Legistation addresses that question. Its" policy, sacs Wace 
stated, is unquestionably good. The question is with respect to 
its legal language, whether it is equally good. Let us address the 
focal question, what is discrimination? I am going to speak in 
terms of employment, but my comments could apply equally to goods, 
services, contracts, facilities or accommodation. 
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When an employer faces a handicapped individual applying for 
a job, what should happen, in our view? First and foremost, if the 
individual's disability renders him incapable of performing the 
job, the employer should, of course, not be compelled by law or 
otherwise to hire the person. This is something which has been the 
basis of a great deal of misunderstanding. Some have suggested 
that human rights for the handicapped equals forcing people to 
hire incompetent, unqualified handicapped people. This is not the 
Perect wroGemtiLs palegrs lation: norocis.; iteathesspositions,of « our 
coalition that such should be the case. 


Only qualified handicapped persons should be considered for 
Boe Jobs loMornéovertal cit adsyo our eviews! that,i» when oa, handicapped 
imdividvalidgapplies @for:staicjoby; diy hecis. qualified»he-. should» ‘not 
automatically get the job. Rather, he should be considered on the 
same footing aS any other applicant who is equally qualified. The 
best qualified individual should get the job, whether disabled or 
not. 


If an individual, seeking a job, comes before an employer, 
we would view the employer as being required to make a two-step 
consideration in deciding whether that applicant is qualified to 
do the job. If he does not engage in this kind of thinking, we 
feel he is guilty of discrimination. Any other view ignores the 
true situation facing handicapped job applicants. 


The first thing the employer should consider is the 
essential functions of the job--paring away the trivialities and 
the incidentals, what are the essential fundamental tasks 
associated with the job, and can this individual perform that job, 
notwithstanding his disability? If he cannot, he is, as we said, 
not qualified and should not be considered for employment. If he 
can, he should be considered for employment. 


But the story does not end there. There is a second and 
equally crucial task facing the employer. In considering a 
handicapped applicant, he should not simply look at the job or at 
the work place as a status quo. Consideration should be given by 
the employer to whether slight modifications--low-cost or no-cost 
accommodations to the disability--would make that applicant 
capable of performing the essential functions. 


For an employer to look at a handicapped job applicant and 
fa) SLOuecan’ tqdo isthe essential job functions and, therefore, I 
Bondt fiir eveyout yo without. first considering whether incidental 
minor modifications could be made _ so that the handicapped 
individual could perform the job and perform it competently is, in 
our view, an act of discrimination. 


ital curt ccs calnabexibile ..and improper approach to the 
employability of handicapped individuals. The focus should be on 
the individual's needs, not on the rigid job_ structure, the 
arrangement of desks in the office or the lighting arrangements 
available to most other employees. In short, we feel an employer 
should be under an obligation to consider making what we refer to 
as “reasonable accommodations," where those accommodations would 
not impose an undue cost hardship on the employer. 


What sort of things would constitute reasonable 
accommodations? When this issue is discussed, quite frequently 
people envision tearing down buildings, putting in ramps to make 
10-storey buildings accessible if they were not before and so on, 
restructuring the entire Toronto transit system to accommodate a 
certain population. This is not what is meant by reasonable 
accommodation. It means low-cost or no-cost adjustments, and 
clearly tearing down an entire building and rebu M@dingeei las 
something more than a low-cost or no-cost adaption. 


Reasonable accommodation would include buying a $200 Braille 
typewriter for an employee who happens to be blind work ingivataa 
large corporation. Reasonable accommodation would include, when 
considering hiring a hearing-impaired person, installing for a few 
dollars a booster on the telephone in order to amplify voices so 
that the hearing-impaired person can use the phone effectively. 


Reasonable accommodation also means propping a desk up a 
couple of inches so that someone who is using a wheelchair can use 
that desk effectively. Reasonable accommodation means, when 
considering hiring a blind dicta-typist, not requiring as part of 
the job interview process that they prove that they can read 
inkprint because obviously a dicta-typist does not need to read 
inkprint, bute to: Listen tto%a -diuctaphones tape. 


Reasonable accommodation means perhaps buying a low-cost 
magnifying glass for a job applicant who is going to have to do 
some reading in his work and who has poor vision, which can be 
aided by a few dollars spent this way. It can include buying or 
providing an overhead projector for a person with a mobility 
disability who wishes to teach and who cannot stand up and reach 
the full scope of the blackboard, but can have equal impact as a 
teacher by using an overhead projector. 


All of these kinds of accommodations are minor by 
definition. All are low-cost by definition. It is the view of our 
coalition that major structural changes in society are an 
important issue for the disabled, but should be addressed through 
building code type of legislation. Accordingly, our proposals with 
respect to reasonable accommodation do not address’ structural 
discrimination. They address attitudinal discrimination, whether 
an employer is prepared to be flexible in his attitude, to look at 
the full abilities of the “individual and “tomconsider®mmnakend 
reasonable accommodations. 


What does reasonable accommodation mean in practice? An 
example we might cite is that Metro Toronto has adopted the 
policy, in considering handicapped applicants, of making 
reasonable accommodations and has appropriated the not 
insubstantial sum of, I believe; “about "Sil -mitlion. ihre som hea 
basically gone unused. They have found for hiring disabled people 
they have’ "had "to use, “I think, -a” figure “under “a few! shundred 
dollar's. sow the proof Zs right there. 


Po -sT our view that if legislation protecting the human 
rignts: of the handicapped does not imposes an obligation on 
employers to consider making reasonable accommodation, then an 
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employer can adopt a rigid stand and say: "Unless you have a 
magnifier;* you) can*t«do the job, and I'm not buying you the 
magnifier. So I don't need to consider YOuTEor, this: Gobe iY ouware 
incapable of doing the job funtions." 


In short, employers--and this also applies to service 
providers, landlords and the like--will have a loophole through 
woiche they can slip and, in .effect,..the legislation...will. be 
substantially ineffectual in addressing the problem of 
discrimination. 


Reasonable accommodation has been applied in other 
jurisdictions. I refer you to the orange tab in your brief where 
there is an extensive legal document outlining where it has been 
applied in Canada and in the US. It has been applied under US 
human rights legislation by way of regulation. It has been applied 
in the federal jurisdiction under federal human rights legislation 
by way of interpretive guidelines. It has been applied in Ontario 
under the existing human rights legislation vis-a-vis sex and 
religious discrimination by way of case decision. In other words, 
reasonable accommodation is neither a new concept nor a radical 
concept. It is old, proven and existing. 


The question arises as to what the impact of this will be in 
practice. Will this cause major changes in the economy? Will this 
impose major cost problems? To respond to that, I am going to 
first make reference to two documents which are being passed 
around to you at this moment. One is a letter addressed to myself 
from human rights officials in the US who enforce legislation 
which embodies, expressly, the reasonable accommodation concept. 
Secondly, there is an article, to be passed around to you, 
outlining how reasonable accommodation has worked in practice from 
the view of the consumer. 


Both documents prove the same DOLE. Reasonable 
accommodation is a necessary element of human rights legislation 
if the legislation is going to have any effect on discrimination 
at adi Reasonable accommodation involves imagination and 
Screativity, but not high costs. That is the essence of the two 
documents which are being passed around to you, and I ask that you 
consider them seriously in the context of this issue. 


Finally, we address the question of what Bill 7 does on this 
issue. What is the government's policy? In line with our previous 
statements, we approve of the government's policy as stated. The 
government's policy is that only qualified handicapped job 
applicants be considered for employment. Those who are not 
qualified should not be compelled by legislation to be hired. 


The second element of government policy, as stated in the 
House, is that in considering whether a handicapped person is 
Capable of doing a job, the employer should direct his mind to the 
essential functions of the job and to whether the handicapped 
person can perform those essential functions. 


The third element in the government's stated policy is that 
where an employer has demonstrated attitudinal discrimination, a 
refusal to be flexible and to look at the true abilities of the 
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disabled job applicant, and where the handicapped person is 
capable of performing the essential jobs, where he has the innate 
ability, then the handicapped applicant "should “firsto be: gablesite 
have legal recourse to compel a remedy. As part of the remedy, the 
handicapped applicant should be able to have the employer make 
reasonable accommodations where the costs do not impose undue 
hardship. These are the statements that the government has made 
and we approve of them to the letter. 


The question is whether Bill 7 implements these principles. 
It is our view that it does not, that its impact--no matter what 
its intention may be--will not have this effect. First, Bill 7 
does not expressly acknowledge, in considering a handicapped 
applicant, that the employer must consider whether low-cost or 
no-cost accommodations would render him incapable of performing 
the essential job functions. 


Second, the legal wording of the legislation is such--and in 
questioning we’can bring this out “in detail--that jinx our view it 
excludes the! possibility: of us ‘going tol) courtmandiganguing Siena 
reasonable accommodation is implicit in the bill. That is to Say, 
whereas the old human rights code never acknowledged reasonable 
accommodation for sex discrimination situations or religion 
GQiscrimination situations, case decisions have introduced this 
concept, and properly so. However, the wording of this bill is 
such that it would take away the possibility of arguing that 
approach under the handicapped discrimination situation. In 
effect, not only does this bill not give it to us: expressly, at 
makes sure we cannot get it by implication. 


Finally, what this bill offers in section 38 appears to be a 
very effective remedy, a remedy whereby, when discrimination 
occurs, accommodations can be ordered. However, section 38(2) says 
that where an applicant can prove discrimination, then he can get 
an order of reasonable accommodaticn. To prove discrimination when 
an employer refuses to make accommodation is impossible under the 
wording of this legislation. In’ e€fiect, you cannot prove 
discrimination and, therefore, you will never get the remedy. 


Put simply, thei “bill” ‘does senota iOffer us reasonable 
accommodation; it takes it away. It purports to give a remedy 
which in practice is not available. Therefore, we ask that the 
loophole that exists in this bill through which employers might 
Slip--and most likely could slip--be closed. We ask that the 
legislation expressly include an acknowledgement of the duty of an 
employer to ‘consider making reasonable accommodations, not 
necessarily that they have to make them, but at least that they 
consider them in their thinking process. 


We ask that you implement the policy of the government as 
stated. We offer the United States as proof that the reasonable 
accommodation principle can work, does work and does not impose 
cost) hardship. "Not least ‘of iall, “wer “ask@ that! )you). wordi@@ne 
legislation in such a way--unlike Bill 7--that you do not take 
reasonable accommodation away, which is the effect. 


My final comment will be addressed to the question of cost. 
Many fear that the impact of hiring the disabled, in Par, ticubar 4as 
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accommodation is imposed by legislation or at least the duty to 
consider accommodation, will be to impose major cost problems. As 
I have said, this is simply not what we are looking at right now. 


First, any costs that are incurred by employers are tax 
deductible. That means big employers are only paying 50 cents on 
the dollar for whatever accommodations they make, low-cost as they 
may be. 


Second, as the documents we have distributed indicate, in 
the United States the vast majority of accommodations which have 
had to be made under a reasonable accommodation regulation have 
Bost alLittles ony nothing.» ‘Costs for’:a .magnifier, ans overhead 
projector, propping up a desk two inches, certainly are not 
massive expenditures. 


Third, we hope the legislation would expressly put an 
Bnreasonable 7 cost'® limit "so that! in solaw it would,.,state. that 
reasonable accommodations can only be low-cost and no-cost. 


Four, the government can and should create the power to make 
regulations so that the matter of what is undue cost or hardship 
can be clarified by regulation for the benefit of all. 


In concluding my remarks, the position of our coalition is 
simple. Without reasonable accommodation, the bill vis-a-vis the 
handicapped will not even address the issue of discrimination in a 
substantial way. 


I would like to ask my colleague Professor Len Theodor to 
make the concluding remarks for our coalition. 


Drs. Wheodors: Eaam?Dr.isLeonard ~Theodor., I represeént,. the 
Multiple Sclerosis Society of Canada on the coalition. Throughout 
our recommendations for improvement to the legal language in Bill 
7, the need for clarity and specificity is a prominent theme. 


One particular area where we are concerned about clarity and 
precision is that of insurance. Handicapped people are 
persistently denied insurance coverage of all kinds: ..or, pane 
subjected to discriminatory rate increases. Horror stories in this 
area abound. Insurance companies often lack any actuarial 
statistics to prove that handicapped pwople are greater insurance 
risks. 


We agree with the stated policy of the government in this 
area. Where handicapped persons seeking insurance are greater 
risks than the norm, they should generally be charged higher 
premiums in line with their greater risk. This is the same 
principle supposedly applied by insurers to all insured persons. 


Evidence that this simply is not the case can be Grawn directly 


from the case reported in the Toronto Star, May 29, 1981, a copy 


of which is being circulated now. 


In previous legislation, which we had opposed, insurance 
companies were to be completely exempted from compliance with the 
human rights code vis-a-vis the disabled, enabling them to refuse 
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to insure handicapped persons. They would have charged higher 
premiums even though they had no evidence whatsoever that the 
handicap substantially increases the meiusk. 


After we discussed this issue with Dr. Elgie, Bill 7 was 
prepared with a major policy shift in’ favour Oo sof Picuhitiviews 
Insurance companies are no longer to be given the unjustified 
privilege of being the only industry exempt from human rights 
obligations. The legal language, however, in sections °20° and zm 
does not adequately reflect this intention of the government. 
Stronger language is needed, as proposed in recommendations lz, 13 
and 14 of our policy statement, to ensure protection. 


In conclusion, we ask you to carefully consider and study 
our brief. We trust that ‘this committee ="and all? *pantiee 
represented here will think over our request so that this step in 
the legislative process will help this bill to achieve the goals 
each party has approved in principle. 


We are available to any of you at any time should you wish 
to share the expertise in this field which we have accumulated 
over the past two years. In addition to hearing from the coalition 
for handicapped people generally, we expect you will be hearing in 
the weeks ahead from member organizations of the coalition to 
inform you of the concerns of the groups concerned with specific 
disabilities. 


Mr. Chairman: Thank you very "much, ~Mr v> Southern jee«nu, 
Foster, Mr. Lepofsky and Dr. Theodor. We do have about 15 minutes. 
Are there any questions from members of the committee? 


Mr. Renwick: Gentlemen, I was most interested in your 
presentation. ‘lt will °receive: “avesignifxveant "studweby tall getue 
members of the committee; there is no question about that. There 
are three or four matters I would like some clarification on. 


On the question of statistics with respect to employment and 
unemployment, people who are handicapped are faced with an 
obstacle and employment seems to be such a wide gyration. I recall 
that recently the minister made an address about this question. 
Even with his authority, he could not stamp on the figures the 
question of the extent and degree. Have you any views as to how 
in this committee during the summer as a short-range project we 
could go about getting some handle on the question of the extent 
and degree statistically of unemployment by reason of handicap? 


Mr. Foster: ‘We’ -havel snot’ “turned ourocminds¥stos that, abu 
certainly ‘the’ coalition Sisman ongoing ‘effort mabh therewwoul dese 
an opportunity to answer that as best we could or any new 
information that we might be able to offer, we would be happy to 
bring that back to the committee at a later date. 


We agree totally. With our limited resources we have not 
been able to. It is what you would expect, given that governments 
and institutions with much greater resources have not been able to 
pin that problem down. But we would be glad to discuss that among 
usS and come back to you with the best that we could offer. 


ee 


e. 20° pm. 


Mr. Renwick: You heard what the chairman said about a 
Suggestion as to the outline of the process of this committee. 
That would likely mean that we might very well hear submissions 
and then have a period of time before we actually move to 
discussion of the bill. It would be most helpful to the committee 
mperaurang  hateginterval;’ ‘we «could shaver ther benefit oft» your 
suggestions as to how we can get some handle on the question of 
the extent and degree of unemployment by reason of handicap in the 
province. We just do not have it and the gyrations are so great 
that it makes any estimation very suspect, other than that it must 
be extremely high. 


Mapnesomcnern: gly wasetjust ~ogoing, 7todwpoint. .out«sther, fact 
that it is really obvious that the unemployment rate of disabled 
people is high. One of the only agencies with any real figures is 
the Canadian National Institute for the Blind. They show that 
there is 75 per cent of working-age blind unemployed. The blind 
are one of the least handicapped groups among us, I think. So I 
really think that is a real reflection of the high number of 
unemployed in Ontario and in Canada. 


Mr. Renwick: I just wanted to raise that as one of the 
concerns and not to pursue it. But I think it is a matter that we 
as a committee must pursue during the course of the summer. I 
would hope that by the time we reconvene, if the chairman's 
proposal is adopted, we will have a much better sense. It may not 
beperfect, obuteat least\it' “would *be®*better ‘than* the: extremely 
erratic projections which are made from time to time by people 
about the question. 


I had an opportunity to read, and indeed reread because I 
was interested in it, the report of the committee of the House of 
Commons which dealt with handicapped questions, the report headed 
Obstacles. Have you any comment that you would like to make about 
the report generally or any grouping of the 133 recommendations in 
that report, many of which fall within the jurisdiction of 
Ontario, that impinge upon the question of rights that we have 
here? I am not asking you to make that statement now, but it would 
be a very valuable statement if you could give us your views on 
that report during the interval between meetings of the committee. 


Mr. Lepofsky: If I can answer that), briefily, to the 
extent that the Obstacles report addresses the question for need 
for comprehensive coverage for _ the mentally and physically 
handicapped, obviously it is completely consistent with what we 
are saying. 


To the extent that that report addresses what is going on at 
the provincial level, there is one recommendation that it makes 
which is reinforced by our recommendations, that is, when 


@iscrimination in the area of services is discussed, the right to 


equal education should be expressly mentioned. You will see that 
is one of our recommendations in our policy statement. You will 
also see that in our policy statement we refer to the fact that 
Obstacles endorses this and says that the provinces should do it 
expressly. 
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With respect to the policy in Bill 7 and its intent 
vis-a-vis its practice on that very issue, Dr. Elgie has stated in 
the House that this definition of services, by removing some of 
the old language from the code, is broad--and we agree--and that 
it should encompass things like education in universities. We 
agree with that policy and» we agree it should cover that. We 
rege etan thaty,. untenuunacely, it probably . will-»,moti,,unlesspad: 
expressly is stated in the bill, given the courts’ p,extremely 
restrictive interpretation of what services are as evidenced in 
many cases as high as in the Supreme Court of Canada. 


So our recommendation on including education as a service 
expressly is consistent with what the government has said it 
intends by this legislation, which is endorsed by Obstacles, the 
federal report, but ‘which,° unfortunately; we “dolmnotocch inierthae 
bill would do unless our amendment is accepted. 


Mris' > Renwick:> In respect? off yours) résponsem tom ithat? we 
will have the benefit of a submission by Justice for Children at 
some point in this question. Of course, the definition, of sage yam 
the present time excludes any consideration of education under the 
bill from the point of view of. prohibited .grounds) on 
discrimination. I would appreciate very much that opportunity, 
either’. becauses of. “ithes definition. of sage. ior -sJbecause porer ene 
extremely remote definition of something called "person" under the 
bald. 


The stepback, as US lawyers would understand, from the 
inclusive definition in the bill through to the Interpretation 
Act, through to something called the common law, as to what a 
person is, would lead me to believe that the sjwhote arof geche 
educational process is excluded from any consideration under the 
billy I;.woulds appreciate ite if; .to the extentecthats,youshaventie 
time and the resources to do it, we could have your expression on 
that question as well. 


I am delighted that you have raised the last point because a 
matter of immense concern to me is the whole question of the 
section dealing with the nonapplication of this code in questions 
of insurance in a number of areas. I do not need to go into it at 
great length. I simply want to use the occasion to say to the 
insurance industry that we expect and invite their participation 
in the hearings of this committee to tell us their position with 
respect to the surcharges or other premium extras which are 
charged because of handicap. 


I am -thinking not only of life “insurance: but bealbso, os 
course, tot automobile insurance. I think that is a questions :thag 
we aS a committee have an obligation to address. What our 


conclusion may be is not that important, as long as we address the 
issue. 


Again I would ask you, within the limit of your time and 
your resources, to consider what the select committee on company 
law had to say on both the automobile insurance question and on 
the question of life insurance with respect to handicaps of one 


kind Or another so that we could have your views during the 
interval on those issues. 


bE 


I have gone on at some length because it is a matter of 
immense concern to all members of the committee, I am sure. As my 
last comment, I really admire the way in which you define 
"reasonable accommodation" on the most minimal level. I suppose it 
indicates very clearly that what you are really asking is simply 
to have the door opened and that you will face the problems once 
you get in. The reasonableness of your approach and _ your 
Gefinition of reasonable accommodation appear to me to. be 
synonymous with saying that all you want is minimal accommodation. 
You just want to get into the game. I admire you for that position. 


I do not think the committee is that restricted in its view. 
I think it would be open to a somewhat more optimistic view of the 
capacity of the society to meet your demand for reasonable 
accommodation. 


Mr. Sweeney: I have a question, first, to Mr. Lepofsky. 
You indicated you would request something to read similar to 
"employers must consider"--and I have got the word "consider" in 
quotation marks and underlined--"making reasonable accommodation." 
I am not sure I fully understand the way in which you are using 
the word "consider." In normal language context, it could mean he 
just has to think about it, and he could think about it for 30 
seconds and dismiss it. I am sure you must be using the word 
"consider" in a sense different to that. Could you expand slightly? 


Mr. Lepofsky: You focused on what is probably the most 
crucial word in "reasonable accommodation" other than perhaps the 
reference to cost, in the light of people's, if I can say So, 
"Daranoia" about the cost consequences of this business. That is 
not my word; that is the word used by the American human rights 
officials to describe what existed in their country before they 
put it into effect. 


8:50 p.m. 


The reasonable accommodation proposal is not intended to be 
a de facto or de jure building code. It is not meant to say that 
all buildings must be modified tomorrow. We are not opposing the 
concept of physical accommodations generally; I do not think there 
is any anyone at this table who would oppose that. I would say we 
view that as a question that is not to be dealt with under the 
human rights code but, rather, under the building code. Certainly 
you will be hearing from our member groups on that at the 
appropriate time. 


We view the question of reasonable accommodation as focusing 
in’ on what is discrimination. You imcanjaasay. «tots mésathat 
discrimination is treating identically, by coming to me, a blind 
individual, and saying, "I will treat you identically to everyone 
else. Here is a printed application form, Mr. Lepofsky. Would you 
Fill it out, please?" 


I will never get a job with you even ife\thart application 
does not ask if I am blind or not, which is one of the things this 
code fortunately will get out of those application forms, because 
you will have to accommodate my disability even in the 
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pre-employment situation, according to this legislation. What we 
would like you to do as an employer is to look at me and size up 
my abilities, taking into account, in your own mind, what those 
abilities would be if you made some minor changes to accommodate 
my disability. 


If you decide after that thinking process, after that 
consideration, that I cannot do the job, that even after 
reasonable accommodation might have been made I still could not do 
it, then you refuse me the job. If I dispute your view,) Leappiy, sue 
the human rights commission and I. allege that you have 
discriminated. Then:I argue what my abilities would be in their 
truest sense, that is, what they would be if you made minor 
accommodation. 


Without this legislation as we would like to see it, without 
your having a duty to go through that thinking process, you can 
look at me and say: "Mr. Lepofsky, you cannot do the essential job 
functions right now. I do not have to change things a bit to look 
at your abilities, and because you cannot do the essential 
functions of the job right now, section 16 of this bill says that 
I-am not discriminating." If» youwlook™ at! stheg idefinitienmeos 
discrimination in section 9, you will see that it is extremely 
narrow in’ its wording, SOyaccordingly,) lmwiil Neveropbemmabilesaee 
prove discrimination unless I can impose on you a duty to think 
about it. 


Let us say you did what I just suggested. You think about it 
for 30 seconds and you say, "No, he cannot do it." Then what I do 
is file my complaint to the human rights commission alleging 
Giscrimination.. Then it is- up to the commission,,,.a «board on 
inquiry and -the courts .to look at my sabilities: inw.theirn, broadea@ 
sense, in their truest, most realistic sense, that is to say, what 
I would be capable of if you made some slight, , :low+scosa 
accommodations to my disability. 


If they feel that in your 30-second consideration you have 
given me short shrift and been unfair, they will make a finding of 
discrimination. After they make a finding of discrimination, they 
will go onto order: you, if-in thein, discretion «they sprefers toca 
this--you< will cnotice’! ins, section. ).38» ‘that spthed= remedyaenea 
discretionary--they may order you to make accommodation. 


If you do not have to-go through that thinking: process ~syou 
will, virtually, never be guilty of discrimination... io willieneveg 
be able to file a complaint, and it will never get to the point of 
discussing whether the remedy should be utilized. So you can give 
me short shrift, if you ‘like, under our proposals /rbutsl wre, have 
you before the human rights commission in about 10 Minutes. Who 
wins or> loses will ‘depend ony whether™ your case tismvalid ‘ommy icace 
reevalid “rh wo cannotedo the jobpiobviously iswoitelose. 


Mr. Sweeney: You use the phrase in the context -:of 
another phrase--the legal language of the bibl, Correct: me iit Dean 
misinterpreting you, but what I hear you saying is that if the 
word "consider" were put into the legal language of the bill, then 
it, swould eafollow)! *thatwsan ssepening sexists 'form seyousssatom tc laam 


discrimination that is not possible under the current legal 
language of the bill. 
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Hie Seepor sky :PeThatiorrs stbeasically )'rightjsorexcépt sfor dcthe 
wording change. Look in the policy statement, the yellow tab. 
Poeclalivyen Ip hadehoped we. could Braille®-it'sosmthatoc? could. chave 
advised you what it was and you would have had to have asked 
me--in the true spirit of equal treatment as the code defines it. 


Mr. Sweeney: Tey rate ewhat fyou-kmeanee by) wat biitudirfak 
discrimination"? 


Mr. Lepofsky: LI would’! say .-so--without © prejudice, o£ 
course. 


life yOusgslook. atrecommendation six, .I think it is,- which 
refers to the definition of discrimination, ts says, 
"Discrimination means differentiation..." It embodies the notion 
that in the thinking process reasonable accommodation must be 
taken into account. It does not say there is a duty actually to 
accommodate. The wording presupposes a thought process to plug the 
loophole in this current bill. If that wording is not there, and 
if you look down at our recommendation nine, which looks at the 
exemption clause, unless it is in there as well-- Am I correct 
about number nine? 


Mr. Sweeney: I do not see anything about exemption. 
Maybe I am looking at the wrong one. 


Me < Lepofsky: Et is | probably section L6s Does 
recommendation nine deal with section 16? 


Mr. Sweeney: Recommendation nine deals with section 9. 


Mr. Leprofsky: Then you have to go down to number Ly 
dealing with section 16. You will see that the employer can refuse 
where, after reasonable accommodation, I would be incapable of 
doing the essential functions. That is. the way we plug the 
loophole. Unless that loophole is plugged, you do not have to go 
through that thinking process and I will never get to court. 


Mr. Sweeney: I understand. Can I come back to an earlier 
comment you made with respect’ to--I just touched = on phe! 
myself--attitudinal discrimination? I am sure you will appreciate 
that is one of the most difficult issues for us to grapple with. 
As a legislator, I frankly do not know how to put that in legal 
language. 


What did you have in mind in terms of our putting stagnate 
legal language? I know what it means as a concept, but I am not 
sure I know what it means with respect to my task as a legislator. 


Mr. Leprofsky: The reason it was in my presentation was 
that it is in the context of reasonable accommodation. The reason 
is we perceive--and Dr. Elgie would agree with us completely on 
this--that there are two different kinds of discrimination. There 
is attitudinal discrimination in terms of one person's 
unwillingness to consider the true abilities of the other --and 
that is what human rights legislation is addressing--and 
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structural discrimination, such as ‘the Toronto transit system, 
which has all these stairs and escalators and no ramps and is a 
massive problem. In essence it is discriminatory, if you think 
about it in the broadest term. 


But it is structural, which is not addressed in this code 
ana is not addressed in our recommendations. That is where we draw 
the line. Our recommendations all address having this code worded 
in such a way miiat ante Wilk COURLyY outlaw attitudinal 
discrimination. If you want the legal language, itw,ist Bnpithose 
proposals you have in front of you. Tt swilhls.address jthas ver, 


problem, as distinguished from the structural question, which is 
the business of part V of the building code. 


Mr. Sweeney: I understand the context in.qwhichy you+sane 
putting it. Let me come at the comment which you made with respect 
to the federal proposals entitled, Obstacles, and your specific 
reference to education as a service. The point has already been 
made that © because of ‘the Cage ‘Dimiteofmlsn thisw is® probabiynaor 
intended to deal with elementary and secondary education;s buts nt 
most certainly could deal with college and university education. 
Yourseem specaracaity torrefierus to university education. 


Mra sbeporsky.") Dr" Blgie sdid in the House, speaking on 
behalf of the government when he introduced the bill for second 
reading. I am, basically, quoting his statement of government 
DOLICY « 


Mr. Sweeney: All right. Apart from university education, 
what else are you referring to other than, to use your own term, 
the ‘structural obstacles? 


Mrs bepofskys:), Dow your “mean’ what )/sort; eof discrimination 
are we talking about? 


Mr. Sweeney: Yes, other than the structural, apart from 
the inability to get into the building and to move around the 
building once you are there. 


Mr. Lepofsky: Aside from the major structural things, 
there are areaS where minor accommodations can be made. The 
Americans have had a great deal of experience in this. We could 
bring in a truckload of regulations and cases and things dealing 
with this issue, for example--this happened in the States, but it 
was not lLitigated--if a blind individual wanted to, becomewid 
doctor, applied to medical school and was refused because of 
blindness. Without addressing the question of whether a blind 
“person® can tbe, functionals inwethed *medicalemprofesstonyeait manag 
certainly been proven in the States--without debating it, this 
would@gqive “qi forum ‘to ’Witigater that. 


Minor accommodations, in the context of school, would not 
involve tearing down buildings and putting up new buildings. It 
might involve such things as making a staff member available to 
act as a reader for a blind student taking an exam, something 
large universities with large staffs can easily afford to do. It 
is;moti a ccostiproblem. Lhats nsemthenson trot thangs 
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When I get back to that medical situation, a refusal to 
admit someone to a program on account of their disability would 
perhaps be the best example. From my background in blindness I 
know of examples and I have read of examples where a blind person 
tere avpiye to =a particular ‘school and “will be tétdfoc A) blind 
person cannot do this job; we're not admitting you." 


Mr. Sweeney: Mr. Chairman, could I redirect a question 
to the minister please? There are two points to it. First of all, 
me heard Mr.’ Lepotsky ‘say *that™ -in his © judgemént: “the” word 
"Services," despite the minister's comment, may not adequately 
“hee the concept of education. I am not arguing as to who is 
might. 


Assuming Eitewerses a matter of genuine doubt there, would the 
minister have any objection to specifically listing education? 


Hon. Meco bigres -shknthink ~thes?finst«thingl>, ise uthat we 
should hear from legal people during clause by clause as to 
whether or not there is any doubt about it. 


It is the old question. We went through it with David in the 
Poalition=- 


Mr. Sweeney: ivtam ONnlyerasking.s itrein terms? ofeitheypeopte 
who are here now. 


HOM. Mrs Elgie: --and I went’ through TUOlwavheMrccie 
definition of what is a handicap--and Bernie Newman, if he was 
here. There is a desire of many people to be specific, but 
frankly--and I have said this at the coalition--that I do not 
think the specificity we added to the definition of handicap was 
necessary, but we did it simply because there seemed to be a great 
need to have it spelled out. 


I think that those are matters we should consider when we 
get to clause by clause. 


Mr. Lepofsky: Just so you know the authority we are 
coming from, I have just one case of many on the service issue, 
just so people are aware that this is a litigious matter. The 
Supreme Court of Canada has said that ‘Sputtinqe ani taciein <a 
newspaper, in essence, is not a service offered to public. They 
have worded it in strange wording, but they have said it none the 
less. Yet there is nothing that I think any law student or lawyer 
would say is more obviously a service than this. There are cases 
where tne courts have come out and said services are basically 
restaurants and this sort of thing. 


If it is desired in policy to include education, that is to 
say, if you agree on that policy matter and we are simply down to 
legal wording, we have found the following situation. Either you 
put education in, in which case we have it, or you do not putyert 
in, in which case we either go to court and frghti itelitosethce 
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Supreme Court of Canada, spend thousands of dollars on legal fees 
to get what you could have given us for free and what you always 
wanted to give uS, Or we can spend thousands of dollars and go to 
the Supreme Court of Canada and lose, in which case we have lost 
our money and you never got what you intended in the first place. 
Logically, therefore, the choice is the same. 


[Laughter ] 


Hon. Mr. Elgie: We will wait to see if you feel this way 
when you get back from Harvard. 


Mr.. Lepofsky: When I get back from Harvard I will be 
convinced because there they have reasonable accommodation in 
their legislation. 


Mr. Sweeney: Even with the minister's legal background, 
I am sure he must appreciate that particular argument. 


I have only one other question, Mr. Chairman, if I may, and 
here I must plead my ignorance. You made reference to the fact 
that as this legislation is at present worded you could be 
excluded from the possibility of claiming discrimination in the 
court, compared to existing legislation. You lost me _ there. 
Obviously, as I say, it indicates my lack of awareness of the 
distinction. 


Mr. Lepofsky: Under the present code, while handicap is 
not included, there are two Ontario cases cited--and they are 
cited under the orange tab in the legal paper on reasonable 
accommodation--where the Ontario courts have under existing 
legislation acknowledged that discrimination includes a duty to 
engage in reasonable accommodation vis-a-vis other kinds of 
minorities. 

% 

What we are concerned about is that the technical wording of 
this bill is such that that element under the old code will not 
exist under the new code because certain changes of wording were 
basically legislated away vis-a-vis the disabled. 


Mr. Sweeney: Excuse me, can you draw that to my 
attention: 


Mr. Lepofsky: If you turn to section 38(1) of the bill, 
it basically says--and I am paraphrasing--when a right has been 
infringed--in other words when you have been discriminated against 
generally--you can complain and get an order of compliance with 
the law. Under the old code, that kind of section has been 


considered sufficient to build a case for reasonable 
accommodation, not vis-a-vis the disabled but vis-a-vis other 
minorities. We have asked for Similar kinds of minor 


accommodations. 


Now 38(2) goes on to give us a remedy which says that where 
you have been discriminated against on account of disability and 
where you have proven that case, they can make an order under 
subsection l and, in addition, they can make an order of 
reasonable accommodation. The key words there are "in addition" 
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because it suggests that subsection 1 compliance with the act does 
not include reasonable accommodation. Otherwise, why would you 
have to say that in addition to 1 you have subsection 2? 


i rearizenat: isa “Subtlety ‘and’ it dis only’ a ‘thing ? that oa 
person's mind that has been perhaps handicapped by three years of 
law school could grapple with, but it is a significant point. 
Admittedly, the solution we offer is to cross out those words “in 
addition"--and this is in our policy statement--and at the start 
of the section to say subsection 1 goes; when you have infringed a 
right you can get an order of compliance. 


Subsection 2 will say, without limiting the generality of 
subsection 1, where there has been an infringement on the grounds 
of disability, and where amenities are needed and where the cost 
is low, the board can make a finding and may make an order of 
accommodation. In other words, you are giving us the same remedy 
but not taking away from the general principle of reasonable 

accommodation. 


Mr. Sweeney: Could I ask the minister to please comment 
on that subtlety? I must admit I am being lost again. It is 
obvious that Mr. Lepofsky sees the difficulty there and I hear 
what he is telling me, but I am losing an understanding of it. 


Hon. Mr. Elgie: Again, I think that will have to come in 
at clause by clause. I think those are matters that we will 
discuss in clause by clause when we have legal staff here and they 
can point out those subtleties to you. The chairman is going to 
gather all these recommendations and we will discuss them when we 
get to clause by clause. 


Mr. Lepofsky: If I can just refer you to it, you will 
see in the position paper discussing those recommendations with 
respect to section 38, and in the orange tabbed paper towards the 
end the argument I am making is reiterated in text form. 


Hon. Mr. Elgie: i just have one question. Your 
definition of reasonable accommodation means anything that does 
not cause undue hardship. Is that what you are really saying? 


Mr. Lepofsky: It does not impose undue cost hardship, 
right. We agree with you that you should be able to make 
regulations to clarify that. 


Hon. Mr. Elgie: Do you see any difference between undue 
hardship in the reasonable accommodation and undue hardship in the 
power of a board? 


Mr. Lepofsky: In the remedy there? 


Hon. Mr. Elgie: Yes. 


Mr. Lepofsky: No, you could define them both 
identically. It is just plugging the loopholes so we can get 
before the board. You can define it the exact same way. 
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That is why I said your policy statement sayS you want to be 
able to give that remedy in the appropriate circumstances, and we 
agree with that. The problem is unless you plug this loophole, you 
will not get that remedy, even by defining cost- hardship the, exace 
same way. 


Mynx aleuw-M. suohnsons very brrerly,, (Mr:. Chairman, I would 
just like to lend my support to Mr. Renwick. I assume that there 
was a Challenge to the insurance companies to justify their rates 
for the handicapped. Did you issue a challenge to the insurance 
companies? 


Mr. Renwick: Yes, both when I spoke in the House last 
December. and again on May 22 on _ the bill. Because of the 
experience we had on the select committee on company law dealing 
both with automobile insurance specifically and with life 
insurance, the question of the excess premiums charged by reason 
of handicap is one which I think it 1s very appropriate that this 
committee should air, bearing in mind that section 20 of the bill 
simpbyesays=thate thisajbill does mot apply to the insurance 
industry. 


lj idisagreetwithethataposition »mput gwiatevermmtie decision of 
the committee is, it is a matter we should talk about Guring the 
Cclause-by-clause discussion. That is why I was anxious that the 
insurance industry come and put its position, as it has many times 
elsewhere, to this committee on the question of extra billing for 
premiums to handicapped people, both for automobile insurance and 
for life insurance. 


9:10 p.m. 


Mr... id%e.Mea-sJohnson: Mr... Chairman,.and.. Me., Minister. ee 
would. alike. tosasupport:. Mr.» Renwick 's.;position. .1) hope athat eae 
insurance companies can give us some justification, especially 
London Life. 


Mr. Chairman: I agree. I will take it under advisement. 


Hon. Mr. Elgie:. You are not discriminating, Mr Johnsen 
are you? 


Mr. Chairman: We can ask them to appear before us. We 
did go a little over time, but it certainly was very extensive. 


Mss. cCopps:ecMr., \jChairman,., Onioa, point 2of- order, please. 
This is the second time we have had the debate cut short on an 
individual. I realize I was late this evening, but_if is the, fice 
time that I have been late. The debate was also terminated on one 
of the speakers the last time. 


I wonder whether it. is in the best interests of thre 
committee to cut short the debate, when all members have not had a 
Chance to air their point of view, and on what basis the debate is 
being cut short--whether there are rules I was not privy to at the 
beginning. If the debate is to be cut short, perhaps the chairman 
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might see fit to limit the number of minutes taken by each speaker 
or questioner. I do not understand why we are terminating the 
debate on what is a very important and crucial issue. 


Mr. Chairman: Ms. Copps, there is no debate, and I think 
we made that clear. 


Mo mecopps. sien would! (like eto Know why.) T ‘ Scannot-Saski sa 
couple of questions. 


Mr.’ Baton: You can. Just put your hand up. 


Ms. Copps: I just put my hand up to ask and was told 
that I was not allowed to because the debate on this-- 


Mr. Eaton: He did not say you were not allowed to ask a 
question. 


Ms. Copps: Yes, he aids 
Mr. Eaton: No, he did not. 


Mr. Copps: I am sorry, he did. 


Mr. Chairman: I indicated I took the order of speakers. 
We have gone considerably overtime. If itvals-theskwish ofranbe 
committee that we ask the other two or three presenters to come 
back at another time, you could so direct the chair to do that. 


Mr. Eaton: If she has a question, let her ask it. 


Ms. Copps: The reason [I am raising .it -is that Chis ois 
the second time in the space of about four sessions we have run 
into this problem. If these people have taken the time to present 
an extensive and very technical brief, as they have, I do not see 
why we should not give them the courtesy of airing every last 
Muestion.) I .do not, ‘see why they should have to come back. They 
came here well prepared and we are prepared to ask questions. Why 
can we not carry on? 


Mr.’ Chairman: I suppose the chair is directed. We 
circulated the agenda. 


Me. cOpps: Dacected by whom? That was my question. 


Mr. Chairman: We circulated the number of speakers who 
would be making presentations to us. 1 think we divided the time 
up. I do not know whether it is any fairer that Positive Parents 
have to come back the next day than it is that the Coalition on 
Human Rights for the Handicapped might have to. I would suggest to 
you that the time has expired. 





Mss) Copps:,cI= sam asking you who set the expiry of _the 
time and where these rules were established. I was at thejcfirst 
meeting when we established the rules. The understanding was that 
we were going to hear people who came and wanted to speak as long 
as they wanted to speak and as long as there were questions on the 
floor. That was the rule of order that we adopted when the first 
organizational meeting was called. 
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Mr. Chairman: It is my understanding that it was within 
the time limits allocated. If we are going to have to _ spend 
considerable -time’ and J£ you wish to direct) then chaimmaniien Coe 
precise way he is to divide up the time and the number of members 
(inaudible) 


Ms. Copps: I might also suggest that this .uyhas, not. wheer 
an issue since 1964, for heaven's sake. Can we not give full 
airing to their point of view? Probably this is the only time we 
are going to hear and question this group. Il, for one, have a 
couple of questions I would like to ask. AS a member, I consider 
it my right to air those questions. ) 


Mr. Renwick: Mr. Chairman, on the precise point of 
order, the problem is that we have three other presentations this 
evening. The committee is due to rise at 10:30. 


I can understand Ms. Copps' concern about not having an 
opportunity to speak about it. I do think we must go ahead and 
listen to the second, third and fourth presentations. I am quite 
certain that the coalition would be quite happy not to pre-empt 
other people's time, but to -return ,again. if the committee 
continues its discussions and receives further presentations at a 
later date. 


That is presumptuous on my part, but that is my view of what 
the coalition would agree to do. I think that would be the proper 
course. I am most anxious to hear the other three presentations 
and I do not want to inconvenience them by not adhering to some 
reasonable allocation of time. 


Mr. Stokes: Very briefly on the same point of order, Mr. 
Chairman, I can appreciate why my colleague can be so magnanimous 
in wanting to hear the other three speakers since he used most of 
the time for questions. I realize this has been a very interesting 
presentation and I appreciate the difficulties the chair and the 
clerk, who organizes these presentations, have in judging how long 
it 2s goingutorcake. 


I would suggest, in the interest of compromise, that rather 
than wrangling over a point of order, we allow Ms. Copps to put 
both of her questions) ‘briefly. If it appears “that. it Wseqoing.eea 
take an extended period of time, perhaps the people could take the 
questions as notice and answer them, if it is going to unduly 
pre-empt the time of the committee and prevent our hearing the 
other people we have scheduled. 


Mr. Chairman: The point haS been made and we are going 
to have to bear that in mind. We also must bear in mind that we 
are here to hear the presentations. As Ms. Copps indicated, we are 
not here to debate. In view of that, and if everybody is agreed, 
Ms. Copps, if you have a couple of questions, go ahead. 


Mss »Copps: In» the, interest .of expediency,’ 1. \willsreduce 
iticto one questions» would: likesvyou htos:touch saschd tel esbite onje<Mium 
Lepofsky, that is, the issue that you raised in your conclusion. 
One of the questions that seems to be coming before this committee 


a 


again and again is the idea that we are setting up some kind of 
affirmative action program where people like, for example, the 
physically disabled, will be getting special privileges. 


You point out in your conclusion that there are no special 
privileges to be granted, that we are looking at equal rights. I 
wonder if you could comment on the public misperception that there 
is some kind of special privilege or affirmative action program 
included in the proposed legislation. 


Mr. Lepofsky: The bill talks about equal treatment. I do 
not understand how equal treatment could ever be perceived, except 


by someone who is not reading the bill, as special privileges. 
Equal is equal. The problem is that we have been getting less than 
equal treatment. 


In a society such as ours, we would hope it means saying to 
a handicapped person, “If you are qualified, I will consider you 
along with everyone else as a potential job adpplicant.." Ina 
society such as ours, that is the kind of equality which we should 
Bapect*%and Snot! Ycall privilege. Unfortunately, without this 
legislation and without it being amended, it remains a privilege 
which we do not have. 


Affirmative action presupposes that if you are handicapped, 
you have to be hired. The essence of what we are asking, through 
all our amendments and through the bill itself, iso *thateartwa 
handicapped person proves himself eligible for a job--and again, I 
am talking about jobs, but it is not just jobs; it is housing and 
everything else--he not be excluded on account of his disability, 
that he enter the lottery along with everyone else who is 
qualified as a potential employee. 


In terms of somehow imposing special treatment, even by 
requesting "reasonable accommodation," we are not talking about a 
difference of treatment. In essence, reasonable accommodation goes 
on in this economy all of the time for everyone else. If an 
employee moves into an office and needs a lamp, whereas the 
previous one did not, they give him a lamp. They put in a lunch 
room for people to accommodate their desire to eat in the office 
area, rather than go out and buy their meals. Allowing people of a 
certain religion to have a couple of days off a year for religious 
holidays is a reasonable accommodation. 


If I can use a law example--not that I am obsessed with the 
law, lest I be stereotyped--if a law firm has 10 partners, one of 
whom is a civil litigation person and that person leaves and 
another person joins, who happens to be particularly good in 
family law and not in civil litigation, they may re-organize who 
does which work in the firm. That is called job restructure. It 
goes on all of the time. 


That is exactly what we are talking about being considered 
ne this bill. It is not unequal treatment; it is in order to 
effect equal opportunity. Anyone who considers that to be a 
Special privilege would have to have, to be polite, a warped 
perception of what equality is. 
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Mr. Chairman: Thank you very much, Mr. Lepofsky, Mr. 
Foster, Mr. Southern, and Mr. Theodor. As I indicated earlier, 
yours is an extensive and well-prepared brief. I assure you te 
will receive the consideration of the committee. I know there were 
a couple of individual requests, andial thinks syows¢had agreed Vice 
supply any further information in “the sinter imiocCertainlyisithe 
committee would be pleased to receive any information, either 
updated or as requested, from your organization. We thank you for 
appearing before us tonight. 


Mr. Foster: Thank you very much. 


Sisr2.02 Da ti. 
Mr. Chairman: Mr. Doug Elliott's brief is now being 


circulated. Would you like to go ahead, sir? 


Mr. Elliott: Thank you very much, Mr. Chairman, members 
of the committee, ladies and gentlemen. I feel I should perhaps 
explain a little bit about who I am and why I am here since I am 
not representing any particular group. 


I am almost afraid to admit it, after Mr. *uepcESky, DUC sam 
a law student. I am going into my third year at the University of 
Toronto. I am from Elliot Lake, Ontario, originally. I have been 
interested in this issue for a number of years, both through my 
school work--I did undergraduate work in history--and through 
summer employment with the human rights commission itself. I also 
did a couple of papers dealing with human rights issues this year 
in my courses at U “of T,;» one’ ‘of ®which® was the basic? tor this 
brief. Basically, I culled it from a more extensive paper in which 
I analysed the bill. 


In «the ‘interests of brevity,. f° should = ikem! juste stoma 
through what my recommendations are. I think the bill is 
substantially a good one. I do not have an awful lot of problems 
with it. However, I would like to add a caveat. I am not sure if 
this has been brought up by other groups. 


The introduction -o£ 9 this»*bill ‘marks “‘thesslongestsneriodmice 
time that the human rights legislation in this province has gone 
without amendment since 1944. If that is a trend that is going to 
continue in the future, 1 think this bilLY “is "going “to Naver comm. 
very carefully considered by this committee because the code may 
not be amended for some time again. It appears that you are being 
very careful in your consideration, and I am happy to see that. I 
hope you will bear in mind in future that we are getting down to 
what appears very much to be fine-tuning of the legislation. 


There is a typo that I would like to correct in the paper on 
page eight of my brief, which is the page I "plan to starte wren 


Just before the heading, “Appeal,” the word "by" should ‘appear 
between the words "of" and "the." 


. iE would like to go through my recommendations point by 
point. Point one may seem like haggling and the precise criticism 
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may seem somewhat unusual, coming from a law student. But I have a 
lot of difficulty with the preamble and with the powers of the 
commission as outlined in section 26, specifically the uses of the 
phrases "discrimination that is contrary to law" and "prohibited 
grounds of discrimination." It seems to me that the whole history 
of the legislation in this field has been one of incremental 
reform and that the law has generally been catching up to social 
changes. 


I think it is rather unwise, especially in the preamble, 
where we should be setting out what our glorious principles are in 
Epis “province .©<1°think the basic, principle ‘of the’ human friaights 
Pegislatron’isithat™’ alt “people are equal in-‘dignity ‘and® rights, 
and that we are against unfair discrimination generally in this 
province and not simply discrimination as contrary to law. 


The government may have had in mind, in drafting these 
provisions and using this term, the work of Professor Hunter, who 
has been particularly concerned about vague human-~ rights 
legislation being used against employers and landlords, and I 
Baree ‘with his’ point.- I<feel that” the’ penalty’ sections of* the 
legislation should be drafted fairly clearly and should set out 
precisely what is prohibited. 


However, I feel that the use of phrases like "discrimination 
that is contrary to law" should go from the preamble and also from 
the powers of the commission because, while I do not feel the 
commission should be poking its nose into everything, I think it 
me einasthes’ best posttion' ‘to ‘be aware of: what - ‘groups** are 
Pucountering difficulties’ in’+our. society’ and “to® gather data™ on 
that and pass it along to government. 


It seems to me that the way this legislation is drafted 
essentially takes a question of law reform or changes in this 
field out of the hands of the human rights commission and puts it 
squarely in the hands of both legislators and, I suppose, the law 
reform commission, and I do not think there is really any need to 
do that. 


My second point, which arises out of work that I have done 
Bao aegal. aid, wis ‘that "I «feel there should be some provision-~-and 
it may well be covered; Dr. Elgie may be upset about adding 
another specific point in this area--under the handicapped 
clauses, dealing with the question of workmen's compensation. 
There have been quite a few problems with men who have been fired 
or have lost their jobs due to accidents and have been unable to 
find employment again. 


I am afraid there may be a loophole in the legislation in 
Ehat an employer ‘could say, “I am not refusing to hire this man 
because he is handicapped; I am refusing to hire him because he 
has had a previous claim for workmen's compensation." And he may 
be able to justify it by saying, "It is not really my concern over 
the handicap; it is my concern over someone who is accident-prone; 
it is my concern over someone who is able to pass 4 fraudulent 


'claim." For that ‘reason, therefore, and I do not think? the 


question of whether the handicap is caused on or off the job 
Should enter into the picture, I believe that a provision should 
be added under the handicapped section dealing with workmen's 
compensation. 
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My third point is a minor one. I find the use of the term 
"family" kind of awkward. I feel the words that were used in the 
Life Together recommendation, marital and family relationship or 
status, is more appropriate. 


Point four is a more contentious one. It is my submission 
that the definition of age should be eliminated. This is already 
the case in some other jurisdictions,, snotably gyinge the gtiederarl 
legislation and the Manitoba legislation. While I applaud the 
extension of protection to those between the ages of 18 and 40, my 
feeling on the human rights legislation generally LS gthiat sun 
principle every group that encounters difficulties should enjoy 
the protection of the legislation. You will be hearing more from 
Justice for Children on the children issue, but I feel it can be 
adequately dealt with by an age of majority exemption. 


9:30 Dem. 


As far as mandatory retirement goes, I understand that there 
are a number of honourable members who prefer to deal with that 
issue «at Aarndatexr. point.— However, peleesecle that. a tae caraocn 
appropriate in human rights legislation and I would urge members 
of this committee to follow the example of the Quebec House, which 
has recently moved to outlaw mandatory retirement at 65. 


My fifth recommendation contains two fairly contentious 
points which, again, are present in other provincial legislation 
and were contained in the Life Together recommendation. The first 
is sexual orientation. It is my feeling that there is no question 
that there is, has been, and continues to be discrimination 
against homosexuals in our society. The discrimination against 
persons on the basis of sexual orientation is already specifically 
prohibited in Quebec,» and -it has beensiargued that» it) ius yalse 
included by virtue of the reasonable cause provisions in the 
Manitoba and British Columbia legislation. 


I realize that other groupsi, arensgoing to ssupporntimsenae 
proposition. As well, I would simply like to add my voice to 
theirs, a realize «that })this. issg@a stoughiepolicys Jseuecssthat ithe 
committee is going to have to wrestle with. 


However,.e1 fitiduenlt.<a -ditole sm0resssSusonic ingest hace 
government has not included political belief in this legislation. 
it» seems, to me that it is not really-a very contentious sassue..1t 
is contained in a number of other provinces' legislation. It is in 
keeping with our Anglo-Saxon legal tradition of freedom of 
conscience and freedom of speech. It seems to me that freedom of 
speech or freedom of conscience is not, worth toomuch. if. you can 
be denied employment or accommodation or services and facilities 
because of your political beliefs. Unfortunately, in the past, 
notably people of left-leaning political persuasions have been 
Subject to rather vicious discrimination LM § 4aur society. 
Therefore; Sly do not sfeel. it swould besejust.ansiemoty agesturce. am 
think it would not only be a good statement of principle, but 
would also protect certain people in our society. 


. Point Sky, and tT) feel; that! Dr.wjblgie emay shave spent cies 
objections to this recommendation, is concerned with the crown 


} 
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exemptions contained in section 14(5) and section 48. (8) Hrof suthe 
bill, which basically exempt the government from the Scrutiny of 
the Ontario Human Rights Commission in questions of affirmative 
action programs and also give the government two years lead time 
in deciding what pieces of legislation will be bound by the human 
rights code. As far as the first exemption goes, I see no reason 
for government departments to get this favoured status with their 
affirmative action programs. I see no reason for Union Gas to have 
its affirmative action programs scrutinized by the commission and 
not Ontario Hydro. It makes no sense to me whatsoever. 


As sfarAvsasiesection .48(3)..goes,.1..can understand. that. the 
various government departments would like to have a look at their 
legislation to find out what should be exempt from the primacy 
provision of the human rights code. It is my feeling that they 
have already had four years to do so. This recommendation of 
primacy came down in 1977.,No other group is given any lead time, 
in terms of adjusting policies and so on, to deal with the code, 
nee do not think the government departments should be exempt 
either. 


Mr -baSweeney: «Excuse me, could .you correct that section 
Pos) ?elecannotefindit. 


Mr .Feedibiott:. 2Excuses me, «section, 44(3). I am sorry, that 
is a sypogriaphical derrohe toowielt is: ).thepetwor year's!) ,delay in 
implementing the primacy provision. 


Another couple of sections exempting certain things that I 
have difficulty with are 19(3) and 19(4). These are the provisions 
dealing with the size or type of building that marital status and 
family prohibitions apply to. It seems to me that if this type of 
Giscimination is going to be prohibited, the size, ,shape.or 
anything else to do with the building should not come into the 
picture. It shovld apply to all types of accommodation. 


I would especially point out to this committee that this 
type of exemption caused considerable problems with earlier 
legislation and led to a rather expensive and protracted battle 
which finished up in the Supreme Court of Canada. The case of 
Regina v. Tarnopolsky ex parte Bell dealt with a provision dealing 
with self-contained dwelling units, which is, admittedly, a little 
more vague kind of provision. 


Essentially, I would .echo the concern of the previous 
Speakers that we should attempt to avoid potentially protracted 
and expensive litigation over what falls within the code and what 
does not fall within the code. In the case of accommodation, with 
the exception of the 19 (1) exemption--in other words, 
accommodation which is shared intimately with the landlord and his 
family--I do not think anyone has any problems with exempting 
that, especially when it is defined quite clearly in that way. I 
think it should apply to all accommodation and that would save a 
lot of hassles in the future, I feel. 


On point eight, reasonable and bona fide qualifications. ete 
is my feeling that this should be defined in the code, 
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particularly because’ I think it has been given a slightly too 
large a meaning by the courts. I am thinking ofc lthe? recett \case 
dealing with the firemen and mandatory retirement at 60. I feel it 
should be restricted to a necessary quality related to the 
objective needs of the respondent that can be proved on a balance 
of probabilities by the respondent. Right now, the courts have 
said--Mr. Justice Weatherston--that essentially all it has to do 
#2" have “Some -basis in fact)” PF’ Pt -nonesthy “hetldas “andeeruesrc 
reasonable and bona fide. 


On point nine, although I am not suggesting that this power 
is abused by the commission--it certainly is not--I do not see any 
reason why the commission should not have to get search warrants 
to enter premises when police officers are obligated to do so. 


On point 10, itis my feeling  rdght “now this \Wseiestsllevin 
limbo, as far as thew? exietencel™ of: (=a Scival® traction ZOE 
discrimination is concerned. As far as I know, the Supreme Court 
of Canada has not ruled on the fate of the Bhadauria v. Board of 
Governors of Seneca College case. As it stands right now, there 
is, pending the outcome of that decision, a tort” of discriminaciron 
in Ontario. I feel that should be specifically recognized in this 
bill. It is my feeling, in accordance with what Professor Hunter, 
again, Has written on this point, that Weushould be Limited 


I think this deals with a number of problems. First of all, 
the commission, according to this bill, has complete control “over 
who makes a complaint and who does not. It has control over 
whether a complaint is taken or® not; atehas contnol overgiwhether 
or not a board of inquiry is recommended. I am not suggesting 
either that the commission exercises its discretion capriciously. 
However, there is room for reasonable people to disagree in 
certain cases. 


9:40 p.m. 


It is my feeling that the reconsideration provision--I 
believe it is number 34--is a complete waste of time. I do not 
even think it need be in there. Essentially, it would be a rubber 
stamp and essentially a waste of time for everyone, much as seems 
to happen in Workmen's Compensation Board cases where there are 
unnecessary levels of appeal, where you essentially have people 
working in the same office approving the decision that the person 
at the next desk made for them. I do not see any need for that. A 
person should have an option if the commission refuses to take a 
complaint for’ ~ them though’ or df =the -commisston= er etuses este 
recommend a board of inquiry. 


Another of my concerns with the current situation with human 
rights in Ontario is the disgraceful delays which occur in the 
handling of complaints. I recently attended a board of inquiry 
where the original incident had taken place more than three years 
ago. If there was a civil action, I am sure that the damages in 
question would not amount to more than a few hundred dollars. This 
is a ridiculous situation. 


I can see a number of provisions in this code which deal 
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Wwethy Cryinge*tortolspeed up’ "the “process, such as insisting that 
board chairmen have their decisions out in 30 days. Especially 
since you are now putting a time limit on when a person has to 
PL1le a complaint, that is, six months, it is incumbent upon the 
commission to deal with a complaint expeditiously as well. I feel 
that after six months a complainant should be entitled to insist 
on a recommendation to the minister, one way or the other, on the 
Bevel otLahus complaint, a board of inquiry or not, a complaint® or 
mot. At that point, they should be able to institute a civil 
meotlonerm mtney Soo desire ln “that® way, “a! complainant has an 
option, a real, viable other option, another forum where he can 
take his complaint if the commission does not wish to deal with it. 


I think my final point has caused some problems but not an 
awful lot. This is not a change from the previous legislation, but 
I feel it should be. As it stands under the current legislation 
and is continued under this code, a right of appeal to the Supreme 
Court will be allowed on questions of fact and law. In these sorts 
of situation, I feel the Supreme Court of Ontario has no business 
looking into questions of fact. In order. to deal with complaints 
Bxnedrtiouslyprdto should! be.restricted to the questions of law 
monesur Ing fact; WiGevViewsmot ~ thes commission sisitradition of 
appointing law professors as chairmen of boards of inquiry, I am 
not even sure whether it is even necessary to leave that in. 
Judicial review of decisions might be sufficient. But certainly I 
einkisthere Gis’ no 2 point) ini dragging ‘cases .on) any” longer . by 
allowing them to go over the facts again in Divisional Court. 
Therefore, I would recommend that right of appeal be restricted to 
questions of law alone. 


I would respectfully submit that if those recommendations, 
among any others which come before this committee, are added to 
the current bill, then we will, once again, have the best human 
rights legislation in Canada. Ontario has been a pioneer in this 
field all along. I do not know whether it is disgraceful, but it 
borders on it, that we are currently in a situation of catching up 
with other’ jurisdictions in: this field. 1 feel if the bill stays 
the way it is now, we will still be behind other jurisdictions and 
may be behind them for some time to come. 





I would be happy to entertain any questions. 


Mr. Chairman: Thank you very much, Mr. [ARES oh a) ee be 
Lane, the first question 


Mr. Lane: Thank you very much, Mr. Chairman. Mr. 
Elliott, we have one thing in common, Elliot Lake. I am from that 
area. 


Mr. Elliott: Yes, I am aware of that. 

Mell ibanele vit ws nice to: meet you. 

On your third point there, you were talking about the 
a@ifference in the wording, as you see it, between family and 


marital status. 


MremebbiattesgEssentially thee “two should be combined to 
show they are related. Secondly, I just find the use of the words 
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"discrimination because of family" to be kind of awkward. I feel 
the two should be combined into the more workable phrase of 
"marital and family status." 


Mr. Lane: You say combine the two? 


Mr. Elliott: Yes, to show they are related and to make 
inte aut tele 


Mr. Lane: In four, I assume you are saying retirement at 
65 if necessary, but not necessary retirement at.:65. 


Mr hboupeunsectly. 


Mr. Lane: All right, I wholeheartedly concur with that. 
Pam 100° iplus: 


MeremiStokes:is thateyourngage: 


Hon. Mr. Elgie: We age quickly here. 


Mrs iecanes I might have some disagreement on number 
seven. If I am an owner of housing with three or four units to 
rent and my family are, say, occupying one unit in a four-unit 
apartment building, I feel I maybe should have some rights as to 
whom I decide I want to be there to be compatible with the kind of 
lifestyle my family feel we should enjoy, whatever particular 
stage we are at. 


DO you see any problem (withs ay@ four -uni ts toraurss~-o7 me 
apartment being-- 


MrssBlliott: .1 reahizge.in. this .anea sit. iS'fax question joe 
where you draw the line, but I would throw back a question on that 
point. Essentially I feel, number one, where they actually share 
the premises is where I would draw the line. Outside of that, if 
it is even a duplex I think what goes on upstairs is the business 
of the people upstairs, the type of people who live up there. If 
you are not sharing the actual premises, that is where I would 
draw the line. 


if, you want to draw the line, at. founsuntes, twhates “Gomnoe 
understand is why you draw the line °at four units only -in terms of 
marital status, because that is the only thing that is ‘covered 
here. Under subsection 4 it is’not foursnits, formaetannl yee oe 
a building with a common entrance, no matter how many units it 
Goncains, atwo or LOO. 


I think there should be some consistency in the bill. If the 
committee thinks, if the Legislature feels, that four units is so 
intimate that discrimination in buildings below that size should 
be allowed, then I think it should be allowed for everything. 


Mr. Lane: Whatesiw am athinking abouts -ls,iaeayzunes-Man ane 
his wife own a building and have three units to rent. They are 
senior citizens and they want a reasonably guiet atmosphere and 
they rent to a noisy tenant or to somebody with a large family, or 
whatever, where it is going to disturb their peace and quiet and 
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enjoyment of their sunset years of life. It seems to me if I own 
the building I should have some protection as an owner to take who 
I want into that kind of housing situation. 


Mr. Elliott: Absolutely, and I would certainly agree 
with you, Mr. Lane. However, I do not think there is a necessary 
correlation between the amount of noise that someone produces and 
their marital status. 


Mr. Lane: So that is really what you are objecting to. 


Mr. Elliott: Right. I think the point of the 
legislation--and I do not know if you have heard from landlords 
yet, but my experience with the commission was that landlords 
constantly raise this, "I want to be able to choose the kind of 
tenants that I want." 


bathink Sthat isefine;eand certainly, bi ae tenants is? makingivre 
lot of noise they should have the right to evict them. I do not 
think they should have the right to judge because someone is 
Bingle or divorced or a.single’ parent, \or whatever, that, they are 
necessarily going to make a noise. If someone has excellent 
references and has caused no problems for the 20 years they have 
been renting, why should they be denied simply because they are 
single? 


Mr. Lane: I think you have made your point, thank you. 


Mr. Sweeney: Just briefly, I want to be sure ee 
understand what Mr. Elliott is saying in this point seven. I 
thought the argument you were using was that this would lead to 
unnecessary litigation. 


Mr. Elliott: That is part of my argument, yes. 


Mr. Sweeney: Three and four seem fairly clear to me and 
your answer to Mr. Lane makes it even clearer. In what way do you 
feel it could lead to litigation? I can understand your objecting 
to the definition: that is a legitimate objection. But I do not 
understand the argument that follows, that it would necessarily 
lead to litigation. It seems pretty clear. 


Mr. Elliott: It has been my experience that the problem 
area, aS 1 say, is defining what is going to be considered a 
dwelling unit and what is going to be considered as served by a 
common entrance, especially with a dwelling undtisia thimk- the 
courts have come pretty close to narrowing that down right now, 
but especially in older buildings where there are rooms and a 
common bathroom and a common kitchen and so on, Lt is often very 
d@ifficult, in my experience in landlord and tenant disputes, to 
determine what dwelling units exactly are. 
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If itis a borderline case I do not think it should be 
necessary to go to court to determine whether the building has 
five dwelling units or four dwelling units or three dwelling 
units, depending on whether there is a lock on the door; they look 
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at all kinds of things in determining what constitutes a dwelling 
unit. I think the presence of that in there could cause some 
problems and it should go. 


I agree, my main contention is that it showld rnot be there 
in the first place, but I think it involves the additional problem 
Offre Phigacion.< 


Mr. Sweeney: A question to the minister, please, with 
respect to point six: I think Mr. Elliott has made a good case. 
Quite frankly, why should Consumers! Gas have this applicable and 
Ontario Hydro not? Is there some reason that I cannot follow? The 
crown exemption in sections 14 and 44; why are they in there? 


Hon. Mr. Elgie: Again I think it is interesting that you 
and I can take up the time when there are others waiting. These 
are matters that we can discuss as we go through clause by clause 
and I think that is what clause by clause is all about. 


Mrs 'Sweeneys" Io am* just trying witoe understand ‘thet powne 
that the witness 1s making while he is here. 


Hon. Mr. Elgie: I think his point is clear. 


Ms. Copps: 1 just want av point,” ofs °clarpifiication= Galhan® 
you for coming and presenting such a well thought out brief. My 
understanding when I read section 19(2), which you have asked that 
we delete, I thought that applied to residences like in 
universities or something like that. 


Mr. Elliott:2 Right.s:Thati)is samy error saimvethe abr ilenamens 
should be subsections 3 and 4. I do not have sany iproblemse wien 
19(2). I know what they are talking about there; I think it is 
perfectly legitimate. 


Ms...) ‘Coppsi= Having’ lived insja ¢womenss residences’ Igmhad 5te 
Erunose twp. 


Mr. Elliott: I lived in a mixed residence and had no 
problems there. I realize some could go the other way. 


Mr.  Chairmans °Thank you svery=“much yagi. WElLictt ys seem 
presenting your (briefs toe*us Vtonight. Belt Swasiwivervi bc leawe ane 
concise, I think, and we can understand what you are driving at. 


Mrs. Elliott: Thank “yous 2 “mightetaddsethatminowimetha cae 
understand you are going to be continuing your deliberations over 
the summer, if any members of the committee have any questions I 
would be happy to answer them if they would direct them to my 
address or telephone number that is on the outside of the brief. 


Mr.. Chairman: The Blind Ordganization™ onpeeOntario | wien 
Self-help Tactics, Mr. Yale. 


Mriiie Yale: Thank you, Mr. Chairman, and members of the 
committee. My name is Michael Yale, I am the chairman of BOOST, 
the Blind Organization of Ontario with Self-help Tactics. I will 
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be making some introductory remarks to be followed by Mike 
McHenry. 


Mike is a staff member of BOOST in our Hamilton office; 
Joanne Yale, the immediate past president of BOOST, who is also a 
resource development worker, a staff member in our Toronto office; 
and Dick Santos. Dick was a director of the Centre for Independent 
Living in Berkeley, California, and BOOST has employed him on a 
special Canadian organizing committee for 1981 project, so Dick is 
Sn oure staff iworking outiof Toronto. 


I would like to begin by saying that some years ago I was 
travelling in Chicago with my guide dog and I was going through a 
large hotel lobby, one of the hotel lobbies that are a block 
square, full of couches and chairs and lamps and seemingly 
hundreds of people. My dog was doing a very excellent job of 


Mgetting me around through all of this maze when I. heard a 

















gentleman as I was passing say: "Dear, isn't that lovely? Look at 
that fantastic dog." The wife responded, "Yes, and look at that 
blind guy, he is getting around as though he were almost human." 


Unfortunately attitudes like that still are with us and 
still do persist. We of BOOST are very much aware and have said 
many times that legislation by itself does not bring about a 
change in those kinds of attitudes; it does not bring about the 


ultimate acceptance of the rights and the equality of handicapped 


and disabled people. It is very important to change attitudes and 
Paemagwsthe Bicindvedof spublicw ‘education: work,,.,;vand| “ineefact 
self-education work, that does in fact change attitudes. That is 
the responsibility of groups such as BOOST, consumer groups, 
groups of handicapped people. 


Liagius: dwrailiso important to have legislation; to have 
legislation that forms the foundation of one's equality and gives 
one a kind of a base from which to go about changing attitudes, a 
method of redressing overt discrimination. That certainly includes 


the human rights coverage for handicapped people in Ontario. In 
fact, that would be a fundamental part of any legislative package. 


BOOST was founded in 1975 and in the spring of that year, 


| actually before our finst.; full sconvention,,q9our member ship 
expressed tremendous interest in human rights coverage. In fact, 
legislation was one of the first focuses o£ | BOOST, 4. adiong with 
employment issues and public education. In our first legislative 
| package human rights coverage at the provincial level was 
considered primary. This, as I say, goes back to 1975. 


BOOST also made a submission to the Ontario Human Rights 


Commission review committee and in June 1976 eight BOOST members 
with various disabilities, not just blind people, made an oral 
presentation before the review committee. 


BOOST has endorsed all of Life Together and as a result some 


of our comments here this evening will focus on issues that are 


not directly relevant to handicapped people, although certainly 


the situation of the handicapped is of primary concern to BOOST. 
We are concerned with some of the other aspects of the code and 


will be to some degree touching on those. 
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Another past president of BOOST, John Rae, can take a lot of 
credit for selling the idea of primacy, not only to consumer 
groups but also to agencies in this province. I think when we 
started out most of us did not even know what the concept meant. I 
think. John deserves full’ mark's “fori Treablywteaching. = use*cne 
importance of that concept and we will make some other comments 
about’ that’ a J ttteriater, 


We have submitted several briefs on various aspects of human 
rights coverage to the provincial government, circulating’ many of 
these documents to all the members of the provincial parliament. 
We have worked on the coalition and BOOST was one of the charter 
members of the coalition since it was hastily brought together in 
thetibatterSpar ter L979. 


Certainly we generally endorse many of the things that were 
brought to your attention tonight by the coalition. We do have 
some differences in some respects which again we will make a 
little clearer later on this evening. 


Let me “then Sust’ turn ‘to va” icoupte of “speci tices betome 
introducing my colleagues. The first thing I would like to say is 
certainly we support the inclusion of reasonable accommodations. 
The bill is very unspecific as to what equal treatment does mean 
and, aS the “coalition pointed” out,” ‘extending "purely, “equam 
treatment can often lead to systemic discrimination. 


For example, if I were to be given a printed application 
form, despite the fact that every other employee in effect has the 
same opportunity as I do, because of my blindness such equal 
treatment can lead to discrimination against me in my job. We 
believe that without reasonable accommodation and without the 
clear understanding and definition of what equal treatment does 
mean, the coverage of the proposed bill is very much weakened. 


10 eTN's 


We'Uaré-in “favour “of ‘the “positions of!- theStcoalition) on, sthe 
question of insurance. We are aware that during one of the 
negotiating sessions leading up to Bill 209 it was made clear that 
the insurance companies did not have actuarial tables which 
indicated a greater risk on the part of handicapped people. We 
agree with the coalition that without this kind of evidence and so 
Se these exemptions from coverage should be eliminated from the 
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BOOST is also in favour of reversing the onus in a similar 
manner to that in the Saskatchewan code, whereby once a prima 
facie case has been made by the complainant, the burden of proof 


would shift to the employer or the provider of services or 
whatever. 


We would urge you to consider that. That is a very important 
point because we are aware that most handicapped people, being 
passive, often being “intimidated, afraid “of "orftictatrdom™ ‘ang 
bureaucratic red tape and so forth, would be very much inhibited 
from pursuing their “rights~ under” this bill “TE the onus*=-were on 
them, aS it is at present under the bill. 


fo 


I would like to introduce Mike McHenry and my colleagues to 
make some more specific comments about the bill. 


Mramiicient y-@uewoulde Like to speakyabriefly, wifiel Umayy .on 
the topic of sexual harassment and the need for its inclusion 
under the Ontario human rights legislation and protection under 
the Ontario Human Rights Code. 


Sexual harassment is an exploitative process which creates 
intolerable working conditions for women. Blind people are very 
familiar with intolerable working conditions in that sometimes as 
handicapped people they are expected to live up to unrealistic 
expectations. Thus it is easier for us as blind people to identify 
with women who are sometimes victimized due to their sexuality, 
especially in the work place. 


Male defensiveness has not proven to be a very constructive 
factor in dealing with sexual harassment. Blind people do not 


accept, any more than women accept, their subservient economic 











position. Women are beginning to come out of the closet and speak 
up on the issue of sexual harassment much as handicapped people 
have come out of the closet in the same way. Sexual harassment, as 
I mentioned, is an exploitative practice. 


The issues of sexual harassment and related issues are no 
less important than the items which handicapped people face in 
their everyday lives. We, like women, are striving for equal 
wages, equal employment opportunity and consideration of ourselves 
as whole human beings, rather than isolating one aspect of our 
existence--in my case my handicap, in a woman's case _ her 
sexuality. 


If the Ontario Human Rights Code is to accomplish its goal 
of ending exploitation and injustice in the work place, then we 
must address ourselves to the issue of sexual harassment. It could 
be defined as any sexually oriented practice that endangers a 


woman's job; that is, that could serve to undermine her job 
performance and threaten her economic livelihood. 


Of the few issues relating to sexuality which have come 


before the Ontario government, that relating to sexual harassment 
‘has been longest ignored. The fact that sexual harassment has 


often been ignored is a reminder of the power lessness with which 
women were formerly faced in society and in the work-related 


situation. It was a status reminder. 


The existence of sexual harassment in the work force can 


poison a woman's working environment and dramatically detract from 
her effectiveness at work. This dilution of effectiveness 1S 


something which society can no longer afford. The existence of 


hierarchical employer and employee relationships can create an 
atmosphere conducive to exploitation, that 1S, sexual harassment. 


An unsolicited sexual advance made by a person with the 


power to hire and fire is inherently coercive. In a society where 


a woman is fundamentally defined as a sex object, and men hold 


most of the positions of power and influence in an hierarchical 
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work structure, it is almost inevitable that sexual harassment has 
become such a pervasive figure of many working environments. 


The interest of protective laws on sexual harassment will 
have economic benefits for the entire province. The coercive 
nature of discrimination against women can also be related to that 
which we face as handicapped people, and it is BOOST"s Sincere 
hope that any discrimination be eliminated. 


Mel “Valea Diihave: Mthreesomajomsapomes vet would like to 
address to the committee. I am very pleased to be able to be here 
tonight to present them on BOOST's behalf. The first deals with 
attitude--and Mike McHenry's points are very well taken. The 
double paternalistic treatment I have to put up with every day of 
my life is just-- You would not believe it. I use two very blatant 
examples. 


First of all, I travel around with my ivery fine guide dog 
named Myra. I travel around and I get about, but once in a while 
every guide dog at some time or another needs some type of 
correction, or some type of reinforcement, good or bad, negative 
Ore "positive. Any time" etna cer war giving my dog some type of 
feedback, I am always being interfered with, as if, well, my dog 
is the superdog; I know nothing of what I talk about; I am blind, 
so I am not a full person; the dog is smarter than myself. 


I find this extremely upsetting. It means that I am 
constantly being kind of demeaned; I am not looked upon as a full 
person. And because I am a woman that makes it even harder. 


The other point I would like to address, the other actual 
Part of this pointy, 1s «that ly havema friend who is a parent. She 
is blind; she has two sighted children. Whenever’ she travels 
around or whenever people who are acquaintances run into her they 
assume that that child of her's must be just absolutely wonderful, 
a great help to have around. 


They do not look at the fact that kids are kids. They do not 
look at the fact that just like any other kid, it does not matter 
whether your mother or father is blind or sighted or handicapped 
or whatever, they just assume that that kid is really superkid, 
and that that kid must just do every single bit of housecleaning, 
must help the mother to dress, must tell the mother what colourgico£ 
clothes they have on, must do everything in order -to help that 
poor blind mother; that that kid can now save the family. 


Tt *am really tired ofthis “kind Yof@stutt goimotion., Thenjanly 
way we can try to make these points is to actually express them, 
to let people know that these things are happening. I just find it 
extremely upsetting--and I am speaking from my own personal 
experience; I find it extremely frustrating. 


The second point I really feel it is important to express is 
that even our laws with regard to the aid system are extremely 
sexist. I find it upsetting because what happens here, even 
despite the fact that a lot of people are talking about ‘sexual 
harassment--and I say let's get rid of this sexual harassment; 
let's really address the issue and say that this is happening and 


—_——— 
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try to do something about it--but our aid system, and some of the 
laws we have with regard to, let's say, the low-income people, are 
some of the most discriminatory laws in many ways. There is a lot 
of sexism in the family benefits legislation at the present time. 


10:10 p.m. 


titers eee boalty=riiportane™ point:? LFesor &reée% saisabled 
woman and you are married to a nondisabled man, you do not really 
have the right to get benefits, because the society expects that 
the man will provide, the man will take care of the poor disabled 
woman. Whereas, if there happened to be a disabled man married to 
a nondisabled woman, what happens here? Obviously the nondisabled 
woman needs some assistance in this kind of thing and we should 
give the disabled man as many benefits as possible. 


It is BOOST'S contention that the primacy clause must be 
PiIrtighucrecQentimcan be used “to”* strike down such reprehensible 
regulations as these types of aid laws. We practice them every day. 


Themit iias Poaicterl want ».tor, address’ 1s.. ‘that. .BOOSTe4is*4 in 
opposition to any mandatory retirement age with regard to 
employment. People should be allowed to work if they choose, 


regardless of age. 


Unfortunately the senior citizen and the handicapped person 


| are in the same boat. As far as I am concerned, society refuses to 


realize it needs and can benefit from the experience and expertise 
of older people and of handicapped people. These are all untapped 
resources. Forcing people to become unproductive at a certain age 
is not good social policy, especially when you consider the 
growing number of older people in our society. This increase is 
Bie tom technology, “duell-to >the ‘fact ~that we albl. 2 dont.ce -Gie “as 
quickly. The medical system is much more advanced. 


As far as the disabled are concerned, many of them become 
disabled in later life. Their hard-to-find job should not be 


terminated before their productive years are over. 


I would like to add one more point. Don't look at what is 


just on the outside of a person. For heaven's sake, look inside: 
Is this person qualified? This person should not be discriminated 
against because of being a man or woman, for being fat or skinny, 
black or white. This person should be looked at for what he or she 


is on the inside. Never mind these labels; let's get rid of them. 


We really need to think about those things and start working on 
them. 


Mr. Santos: I would like to address several issues which 


have been touched on by various speakers tonight, but I am going 
to approach them in a little different way. 


First, just one point of information. At thes Coalition of 


the Provincial Organizations of the Handicapped national 
conference which is being held this weekend in Quebec City, there 
is a workshop on Obstacles. It will be bringing forth 


recommendations on some of the areas that are addressed in 


Obstacles. We will attempt to provide those recommendations and 
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comments to the committee, since I and several other members of 
BOOST are delegates to the COPOH conference. 


I would like to address "reasonable accommodation," which 
you might be getting sick of hearing about. However, you are going 
to hear some different things from me. I would like to talk about 
reasonable accommodations in the whole life of a disabled person 
and in the whole society's framework, because I believe reasonable 
accommodations are important in education--as has been 
mentioned--in receipt of services, in public places, et cetera. I 
want to address myself to this broader spectrum than just within 
the employment area. Unless you start thinking about reasonable 
accommodations in the whole spectrum that a disabled person has to 
deal with, some of the ideas gets lost. 


If a person cannot get up and down a curb because he or she 
is» in. a wheelchain,, thatysis).a, block. to. the person, becoming 
employed; that is a block to the person becoming independent. If a 
person cannot receive decent secondary or even elementary 
education, that means the person is at least one down, and I would 
argue, :twos or, three down.. That is) anothers factor thate hac etom oe 
considered. 


If a deaf person goes to a hospital emergency room and there 
is no one to communicate with that person effectively, he or she 
could lose his or her life or could come to have a double handicap 
because of not receiving correct medical attention. 


These are some areas which I want to prick your mind with, 
because reasonable accommodations should not just be restricted to 
the employment area. It should be required within education 
systems and I would argue--and I believe BOOST would argue--that 
the age limitation should be removed so that you could deal with 
elementary and secondary education. 


Regarding reasonable accommodations within the college 
level: I will give you a perfect small example of what a 
reasonable accommodation could be. Suppose I am biology major in a 
wheelchair and one of my required courses is in a two-storey 
building with no- elevator. I would argue that reasonable 
accommodations would be to move that course to an accessible 
building. That is the kind of thing that can happen when you think 
about reasonable accommodations. 


Another thing that might happen for reasonable 
accommodations: Maybe I am a biology student and blind and maybe 
there is a fairly expensive piece of equipment which would allow 
me to dissect frogs or figure out something about a vertebra or 
Something of that type. There are two or three ways it might be 
acquired. Possibly--and I just say possibly--the college should 
come through with that piece of equipment. I am not arguing that 
point particularly; I am just raising that as another example. 


I would like to move to the employment area around 
reasonable accommodations. Before I do that, I want to emphasize 
again that I think you have to look at reasonable accommodations 
in the broader perspective. I am not an attorney--I think I am one 
of about the three people who is not tonight--and I will not 
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attempt to argue whether it is covered or not covered or whatever. 
But I would urge strongly, and BOOST urges strongly, that the 
reasonable-accommodation concept should be as strong as possible 
and that it be looked upon as covering the broadest possible 
number of services, facilities, goods and education. 


10:20 p.m. 


Now I will move on to employment. I believe that the 
employment area has been somewhat covered, but I want to raise a 
couple of different issues. One of them is that we have to look at 
the types of employers and the range of employers. For instance, I 
would argue that Standard Oil of California or--I cannot think of 
a good Canadian oil. company-- 


Mr. Havrot: Petro-Canada. 
Interjections. 


Mr. Santos: Dome Petroleum or Campbell Red Lake, maybe, 
somebody of that type--I would argue that the purchase of a $2,500 
closed-circuit TV camera is not a hardship on them. However, I 
would say for the local legal service program that is running 
under a $50,000 a year budget, it would be, if I was hired as a 
legal assistant, as an example. 


I think we have to look at more of the facets, more of the 

things that would point towards what reasonable accommodations 

are. This kind of principle extends to the service area and the 
facilities, et cetera. 


Another example I want to give is, suppose you have a string 
of medical clinics throughout Toronto; say that one company runs 
mi5 or 20 medical clinics. I would not argue that every single one 
of those clinics should be made accessible to people in 
wheelchairs but I would argue that some of those clinics should be 
| made accessible, or should be accessible. 


These are ideas or principles I want to raise and I think we 
are all striving for handicapped and disabled people to take their 
fullest part in society, both economically and in quality of life 
issues; and employment is certainly one of the major issues. 
Therefore we should look at the broadest kinds of reasonable 
accommodations possible, with due hardship as _ one of those 
'factors, but not the only factor, not the only hook that we hang 
things on. 


| I move on to two other points. One of them rs tscontr act 
compliance, which government has, in’ many cases: overseas 
contracts for various issues; various union contracts which are 
affected, other civil rights or human rights code violations are 
‘checked and are expected to be adhered to. As far as the disabled 
are concerned, that should be a consideration, a major part of 
whether or not contract compliance really can be used as a strong 
monitor, because we need monitors on human rights legislation. 


| The other point is that BOOST has taken a position of 
Supporting quotas in employment. This has been tried, and very 
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effectively so, in other places around the world, in western 
Europe to a large extent, and given the deplorable Situation of 
employment for the handicapped and--I am going to make a jump in a 
way--even given the unemployment rate for able-bodied people, what 
are the prospects for many disabled people to get hired? I feel 
that a quota system, even though I know it is abhorrent to many 
people, has to be looked at as a reasonable alternative. 


Those are the points I wanted to cover. I just will say that 
we totally agree, as Mike stated already, that the insurance 
industry should not be excluded and that they should have to prove 
on actuarial tables that it is more expensive for disabled people. 


Mr. Yale: Thanks, Dick. I want=vtoogmake }ctwo:?imoney smadi 
substantive points and then a final comment, and then we would be 
very pleased to answer any questions. 


First of all, BOOST woulda like” to, call “yougsettentlone Oo stuc 
fact that we obviously will need this amended code, all 
regulations and procedures connected with it, available in a 
usable form, in Braille, on tape and so forth. 


The federal code is being put into Braille, the Saskatchewan 
code is in Braille. In fact, some of the drafts of previous bills 
in Ontario have been made available on tape to us; but I just call 
your attention to the fact that it is very important that these 
kinds of documents be made available to us in a usable form. 


Secondly, -we woulde also Likes to callorvour Jattentiongito tie 
need of supplying more expertise and more money for the commission 
itself. We suggest that needs to be done and can best be done by 
hiring handicapped commissioners, to bring their expertise into 
the system and enable them to be involved in the process once the 
bre tseinaplace’ 


I would like to say finally that we wish to thank the 
government and the committee for giving us what has been our right 
all along, and that is input into decisions that affect our lives. 
Unfortunately we have not always been given that opportunity, even 
though I consider it to be our right--and Joanne is whispering to 
me that is not a special privilege, but a right. I agree with that. 


Input has not always been the case. It has been in this 
process, and it has been a very important process to a lot of us. 


As I mentioned earlier, we know that legislation by itself 
does not bring about acceptance, that there are other things that 
one’ needs; but in the field of legislation, with the code, and the 
amendments suggested by the coalition, Ontario can once again be 
in a leadership position as far as legislation is concerned. 


The! rest sofcit-=some ChyPsismups tonsus ,mandsetiat 2c acne 
changing of attitudes. I am glad to see that this government is 
talking about a decade for the handicapped, not just one year. I 
believe that there are a number of other things that, although not 


Rie related to you today, will be before you in the months 
ahead. 
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; We certainly have demanded participation in programs which 
affect us. You have extended that to us in this case. We have 
insisted upon the decision-making power at the agencies which seek 
to serve us; that is one on which we continue to battle, day in 
and day out. 


We would like to see this province provide core funding for 
self-help groups and the self-help movement in Ontario; I think 
that is indispensable, to show that you really do have a 
commitment to us, the handicapped consumer, and not just to the 
mass agencies that have provided services without our permission 
for ee many generations. We want more jobs for handicapped 
people. 


All of these things are issues that affect us very much; and 
I would say that this process has taught us one thing. I am glad 
to say--maybe I shall make one very small self-serving comment; it 
is a lesson BOOST learned a long time ago, but okay, the rest of 
the movement is catching up with us and I am delighted. That 
comment is that direct action works, that we are learning how to 
use politics, we are learning how to bring our case to you and to 
not back away until we get the kinds of things that we need to 
Paing us dintorsfull: citizenship »indethis province. And of ‘can 
absolutely promise you, we shall be back; you will see us again 
‘and again on all of these issues until equality and full 
citizenship for the handicapped in this province is a reality. 


Thank you very much; and we would be pleased to answer any 
questions you might have. 


Mawes Chaiumanus Thanki4 you, «very, <;much;ge Mr..aYale.» and ..cther 
members of your organization, for your presentation tonight. 


Are there any questions from anyone? 


Mr. Sweeney: Mr. McHenry, you dwelt extensively on _ the 
area of sexual harassment. Were you indicating that you were in 
approval of section 6 in the legislation, which deals specifically 
with that, or were you suggesting that it was not sufficient? I 
was not sure what your point of view was. 


Mrs McHenry: I» was suggesting that the section currently 
in place is acceptable. What BOOST was concerned about was that 
the initiative shown be carried through as far as the final form 
of the legislation is concerned, but we were very pleased with the 
wording. 


Mr. Sweeney: Thank you. That is all, Mr. Chairman. 


10:30 p.m. 


Mr. Chairman: If there are no other questions, then we 
thank you once again for an excellent presentation to us tonight. 


Mr. Yale: Thank you very much. 


Mrs Chairman: Mr. Pritchard and Mr. Newton were 
scheduled to appear before us tonight. I know that Mr. Pritchard 
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cannot come back tomorrow morning. I am open to direction from the 
committee. We did start about 10 minutes late; perhaps by sitting 
until 11 we could accommodate the Positive Parents group. 


Mr. J. Mi. Johnson: “FT, ‘for one; “would7?*® like Wolesicrean 
extra half hour. 


Mr. Sweeney: They have been waiting a long time. 


Mr. Newton: Mr. Chairman, may I make a comment, please? 
My name is Mr. Newton. I do not mind coming back at any time, but 
Mr. Pritchard does not have the same time available which I have. 
He only has a five-minute oral presentation. 


Mine is not a very important one. I will leave copies with 
you. I don't have to make an oral presentation. I will just leave 
my copies with you. I do not have to come back and waste your 
time. We will be busy in other areas. I would appreciate your 
courtesy to Mr. Pritchard by extending your sitting for 10 minutes. 


Mr. Chairman: The committee is in agreement. Thank you 
very much, Mr. Newton. 


Mr Pritchard:’o Thanks you, ~iMrie “<Chatrmanee Jieticouldsenacd 
been here all night, but I am glad we are getting out of here. 


I am just a parent who is very concerned about the 
homosexual problem. I have 10 children. They have all gone through 
the public school system except the last two, who I withdrew on 
February 23 after the meeting with the board of education. They 
are at present at home taking a course of education under the 
Mississauga Christian Schools. I am not paying anything for this 
at the moment. We are not being charged for this. 


I want to commend the government on its position with 
respect to not giving homosexuals coverage in the human rights 
code, specifically the inclusion of sexual orientation: I stated 
my position on that matter in an article in the Sun on February 
18, which read as follows: 


"When are politicians going to wise up to the fact that the 
homosexual problem is not a political problem but a spiritual and 
moral one, which requires treatment? Therefore I propose that 
treatment clinics be set up to offer voluntary counselling 
Services by qualified personnel in that area. This will remove, 
once and for all, the problem from the political arena and place 
it in the field of treatment and rehabilitation where it belongs. 


"Politicians will then no longer have to address themselves 
to all the groups who keep promoting the idea that the homosexual 
problem is a human rights problem and therefore a political 
problem. Homosexuality has nothing to do with human rights. 
Homosexuals are not a minority. They are simply members of the 
general population with a sexual disorientation problem which is 
curable." The word "curable" I would like to change to "treatable." 


I had tuberculosis after I came back from overseas and I 
spent four and a half years in a sanatorium as a result of my war 
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service. I have not had any problems for 20 years now as a result 
of that treatment, but they never call it "cured," they call it 
"arrested"--the condition I am in. : a 


In connection with that, I wrote a short note to the 
chairman today, in which I said, "As a concerned Christian parent 
and taxpayer I make the following suggestion to your committee for 
your consideration and action; that the government enact suitable 
legislation to provide trained counsellors and treatment 
facilities for people suffering from homosexuality." I signed it 
and I will leave it with you. 


ian tiotegoing tolgo. into “any "o£ this other material thats 
have here. I have material which you can peruse yourselves, that I 
brought for the members of the committee. I have two copies of a 
book called, What Everyone Should Know about Homosexuality, 
written by Dr. Tim LaHaye, who is a recognized authority in the 
field of treatment of homosexuals. He is a counsellor in that 
field and has been for about 25 years. 


PeesVOU BCULMIeLO Chapter «12 — int this pook-=r tonly” have “two 
copies of it, one for the chairman and vice-chairman--you will 
find the dangers that we face if we do not face up to the problem 
Pat tt) is, notva political problem, but one of treatment of-=not a 
disease exactly, but it is a form of disease which can be treated. 
It is up to the persons who are suffering from it to make a 
decision in their own life that they can be helped. But if the 
government provides that service, then I do not see any reason why 
they should come back to you on political grounds any more. 


I would be quite willing as a taxpayer--and I have not got 
the money to throw around, I am just working for Metro as a 
caretaker in a day care centre--but I would be quite willing to 
have my tax dollar spent, if it was necessary, if we could not 
find the money any other way, to assist them in the treatment of 
the problem. 


Nobody ‘that I can recall in the last 10 years that this 
thing has been bandied about in the United States and now in 
Canada--we are now the headquarters for it here in Toronto, as San 
Francisco is in the United States--nobody has mentioned treatment. 
Everybody keeps talking politics and human rights. 


I fail to see where there is any human rights involved. I 
have material here on that, that it is not a human rights issue. I 
will leave that material with you for your perusal and I would be 
happy to be in contact with any members of this committee who feel 
as I do, that they would be better off by far; they would not have 
to have these groups constantly coming down here. 


There is some question in my mind as to who are behind ioe 
people. Are they being used as a political tool for social change: 
T do not think it is fair for a person who is not well to be used 
mr a tool for political change. 1 have a list of many 
Marxist-Leninist groups, such as the Marxist-Leninist Lesbians 
Association and the Marxist-Leninist Homosexual Association. Those 
people are involved in using these people. I objectato .thats very 
strongly. 
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I have a lot of other objections but I am going to cut ny 
remarks off now so we can all go home and get a good Niagne Ss bese 
I appreciate very much that you are giving me the opportunity to 
speak. I am speaking only as a parent and I have taken my stand. 
My children are out of the school system and they will never 
return. 


If I had known what I have found out in the last eight 
months aS a result of being involved in this homosexual 
issue--about the secularism that has been rampant in this school 
system. I was reneging on my responsibility as a father. I had 10 
children go through that system and I did not realize about the 
secular humanism and the atheistic type of thing that was being 
taught to our children. I never would have realized it if I had 
not got involved with this issue. | 


This opened my eyes. I took my stand and I removed my 
children. We don't know where the money is coming from to send 
them into this academy in September, but the Lord will provide. I 
think that is about all I have to say. I would like to leave this 
material... with the . chairman fors.distribution. 1 J will (contacr 
someone on this committee and perhaps we can get together. 


I have discussed this matter of counselling with several 
ministers in Toronto because I have been in contact with several 
of them, and they all agree that they would be willing to help. 
Maybe then we could form a committee to get together and discuss 
how we could go about setting up a counselling service. I work for 
Metro and I have broached this subject with the commissioner of 
social services who thinks it is a fine idea that we should have 
counselling services in Metro. 


I have also broached it with the personnel division and they 
also would like to see that, but they say there are problems. You 
have problems also about this issue that we are not discussing 
here. But I think it is a far better solution to the problenaee 
deal with it as an illness which can be treated, rather than as a 
political problem. It is not. They have spent millions and maybe 
ee One of dollars: on promoting it as aypolitical problem. j0U caus 
is not. 


There is not.a,politician vin this *room, that. 1s (going eo woe 
able to assist in the cure of one homosexual, unless of course you 
have that desire to approach them on a one-to-one basis, talk to 
them about it and bring them to a realization of what they have to 
do. Zt As all.-in ithis. material-~ what jthey aves.cto. dOsin order sce 


get on the right road to recovery. That is what we should be 
looking at. 


10:40 p.m. 


AS you can see, I am only addressing myself to this thing 
about sexual orientation. My own union has sexual orientation in 
the preamble to the constitution and I am now looking at the 
possibilities of _withdrawing, my. support. from that. union, on 
religaous grounds... [ethink that 1ceall «sb uwancuerousay. 


Ms... Copps: Mr. Pritchard, you Seem to sbe “hignlichti ne 
the encroachment of secular humanism in the school system versus 
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the point of view that might be taught in Christian schools or in 
monsecular schools. How do. you then account for the fact that a 
number of religious organizations, including those which represent 
mest. Of Our, ‘major religions, have spoken out in favour of 
inclusion of sexual orientation in the code? 


Meera cecrarces ©) dic not, Know that, and® I do not know 
why they have done that. 


Meweeoe lcs alt yOu “want to take /@ look’ at''the public 
BapporemcOLmoay) + 1gncs, there, have been a number’, including the 
Manadian ‘Council OL Christian “Jews, the Canadian. Council of 
Churches, Catholics for Social Change, Christian Movement for 
Peace, the Ontario House of Anglican Bishops, the Ontario 
Provincial Council of the Anglican. Church, the United Church of 
Canada, et cetera. 


Mo eacuairman-. ts: this’ sof benefit’ to” theycommittee;, or is 
Pastore penecrrt to Mr. “Pritchard? 


Mr. Pritchard: I do not feel there is any reason to 
answer that question. 


Mone COOUSe-s 1 Mave, a question “that “he “is bringing this 
argument to a discussion of secular humanism versus religiosity. 


Moco rraiccnard: I only mentioned secular humanism in 
passing. I am only concerned with the homosexual problem. I am not 
concerned about secular humanism in the schools. 


Ms. Copps: On your second point you are saying that 
homosexuality iS a disease which should be treated and therefore 
should not be included in the code. How do you account for the 
fact then that, in his wisdom, the minister has seen jie Le OR A ot 
include those people who have been affected by different types of 
physical and mental illnesses within the confines of the code, if 
in fact disease, or those kinds of illnesses should not be 
included under any umbrella? 


Mr. Pritchard: You will have to ask him. I do not know. 


Meramcopps.= rnirdly, are you here representing Positive 
Parents of Ontario? 


Mr. Pritchard: I am a member of Positive Parents of 
Ontario and 1 am here representing me and my family. 


Ms. Copps: The reason I asked that is because you are 
included on the agenda as a member of Positive Parents of Ontario. 
Have you ever been involved in any way, shape or £OCM watt a 
political campaign in the city of Hamilton? 


Mo eritchard: No. 
Ms- Copps: ~.Have you ever had any knowledge of any 
candidates who have run for political office in the CGaty, of 


Hamilton? 


Meopers tchard:. No. 


Ms. Copps: Then how does~ your Organization publish 
literature which “attempts “to “construe “that a theva linaver foraor 
knowledge of candidates in the area of Hamilton? 


Mr. Pritchard: You “will. have ‘to™=\ask-~-the”™ presidents thac 
question. 


Mr. Chairman: Thank you very  .much,) Mr e—-ePritchard,iaiwe 
will. make sure that the information asm avaltlabies to Aratieec 
members of the committee. 


Mr... .Pritehard:- I .have «thers. Letters. that = hs iwant —touplea 
with you. 


Mr. Chairman: Also, Mo. Newton, we will certainly 
circulate your information to all members of the committee. 


I have one note on the slide presentation that was requested 
from Mr. Qaadri, which was in connection with the Ontario Advisory 
Council .on Multiculturalism “and iCitizenship. (Theres webs bewea 
notice tomorrow morning that this will be shown tomorrow afternoon 
at 2 p.m: in the-room next door. 


Ms...Copps:, Onywia point yofigorder, Sisueiir 5 siNewton ne qormomece 
appear before this committee, or is he not? 


Mr. Chairman: Mr. Newton made it very clear that he is 
not and he asked that this be entered. 


Ms. Copps: Well, DE he is entering something fGE 
discussion and if he is asking that a representative come and 
speak. on behalf of Positive Parents, of Ontario, T Sthink.e that wee 
as legislators, should have the opportunity to ask questions. 


Mr. Chairman: I believe it is the other way around. The 
meeting is adjourned. 





The committee adjourned at 10:47 p.m. 
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THE HUMAN RIGHTS CODE 
(continued) 


Resuming Sconsideration of Bill) 7,’ An J actioto. revise and 
extend Protection of Human Rights in Ontario. 


Mr. Chairman: I call the meeting to order. 


We have before us this morning the Ontario Advisory Council 
on Senior Citizens and Mr. Epstein and Mr. Upshall. 


Mr. Epstein. 


Ms. PCopps: oft Sis» my) understanding. that. theyrules sof «the 
committee were that anyone who responded to the advertisement 
within a prescribed period would be allowed to, number one, 
present a brief and, number two, appear before the committee. Is 
that correct? 


Mr. Chairman: I believe so. That was my understanding. 


Ms..o0 Copps: Yr am aware of at least two individuals who 
have phoned the office of the clerk and been told that they cannot 
appear because the number of appearances is out of-- 


Mr. Chairman: No. 


Ms. Copps: I can give you at least two individuals. One 
phoned your office at 9:30 and was told that he could not appear 
because all the spaces were filled, they already had 40 people and 
they were not going to be able to schedule any more. 


Me lveehas memsinewcouldsnot. get on? 


Ms. Copps: Right. I have at least two incised Loe vitae d 
have found out about two individuals, there must be others. 


Mr. Chairman: There has been no time frame. I talked to 
the clerk. He haS an ongoing list. It has now gone to the end of 
June, which is beyond the schedule you have and ity Ls” an adding 
Pist.«ltecis)ate34cand growing every day. 


Ms. Copps: I have at least two individuals who, by phone 
call, were told that they could not appear before the committee. 


Mr. Chairman: I am sure if you bring-- 
Ms. Copps: I am sorry, but if you Tikes I ‘wixkk «btane: thes 


here, because one phoned this morning at 9:30 and was told by a 
woman in your office that he could not appear because the briefs 
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were filled, they had already scheduled till the end of June and 
they did not have any more. 


Mr. Stokes: Perhaps, Ms. . Copps, “yous could go =back ~ to 
them and tell them that just is not so. 


Ms. Copps: The reason I am concerned about it Vis @that) sa 
I know two individuals who have been told that, there may be 
others who do not bother to pursue it. 


Mr. Chairman: Ms. Copps, if that occurs, there is likely 
some misunderstanding. Perhaps they cannot appear in June; indeed, 
we have no more room in June, even going beyond the schedule you 
have. 


If you bring those names to the attention of either the 
chair or the clerk then we will make sure that any 
misunderstanding is cleared up. 


Ms. Coppss; dis justectiind Sit. herds tosiibelieve @ecl ae 
misunderstanding occurred in two separate instances, one last week 
and ‘one’ this mornings? Il swondermpitegener ceehaveugoecen geccices 
individuals so informed that I do not know about and have no means 
of contacting. | 


Mr. Chairman: I think ‘perhaps the ‘wording has co soe 
looked into--"cannot appear"? 


Ms. Copps: They can appear at any time at any place, but 
they have been told by the person who responded to the clerk's 
phone that they could not present a brief because the number of 
places was already full. That was told to two separate individuals. 


Clerk of thevCommittee:i GotnotGwantetaige ince tons. 


Mr. Chairman: I doo not “think wel have. ‘tomrget into se. svce 
have made your point. The chair has answered. The clerk has 
answered. 


Ms. Copps: How long is the committee prepared to sit? 
Mr. Chairman: Until we hear all the briefs, Ms. Copps. 


Ms. Copps: How can you!’ say you are «prepared to sit suntis 
you hear all the briefs when it is obvious. by telephone 
conversations that you are limiting the appearances of people? I 
can prove that you had two separate individuals who have been 
informed that they could not present a brief. They are not related 
to each other. There is no conspiracy. 


Mr. Chairman: I think you have made your point and I 


think I have answered your point. There has been no limitation of 
the time. 


Ms. Copps: How many other people have tried to put in 
briefs who cannot, because they were so informed and did not go to 
their MPP? 
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Mr. Chairman: The Ontario Advisory Council on Senior 
Citizens. Mr. Epstein? 


Mr. Epstein: Thank you, Mr. Chairman and members of the 
committee. 


i@wouldidike to introduce! \Mr. Alan Upshall;* who ‘is «one of 
the vice-chairmen of the Ontario Advisory Council on Senior 
Citizens. I am a member of that council. 


I would like to introduce the council to those of you who 
have not encountered us previously. We were created by order in 
eouncil’ in )d974 sto sadvise. the government through the Provincial 
Secretary for Social Development on the needs and policies 
affecting the lives of senior citizens in Ontario. 


The council is composed of approximately 20 individuals from 
across Ontario, all with one common characteristic--deep concern 
for thercfutune ofesOntario's senior citizens. Except for that 
common characteristic, the council's members span many different 
economic, © political sand’ “spiritual boundaries «‘and,~ as is “quite 
obvious today, many age boundaries. 


Our proposal for amendment to the Human Rights Code is 
simple and straightforward. It is the definition of age. The 
presentation we made in 1975 to the then existing Ontario Human 
Rights Code Review Committee is the same presentation we are 
making today--that the Human Rights Code be amended to provide 
coverage for all adults aged 18 years of age or older. 


The Ontario advisory council's position was outlined in the 
position paper on the abolition of mandatory retirement, which we 
included as appendix A in the paper before you. I will condense 
this paper for our presentation today. 


The .Ontarmoitadvisoryiocouncil'ss concernisin’ this .areas;stems 
from its mandate, its basic goal, and that is to create a province 
mi whicheittis, possiblesto grow old with «dignity and witht a> sense 
of usefulness, to have a choice of one's own destiny and to live 
in a place where people have a concern for one another, a place 
where rejection is no longer acceptable. 


To achieve this, society must learn that the overwhelming 
Majority of senior citizens have not outlived either their value 
or their ability to actively contribute to our society. Senior 
met erensSacare oarande ‘desire: to. be in the future, integral and 
participating members of every community in Ontario. 


The Ontario advisory council believes that senior citizens 
should have a choice. In this case, the choice we are supporting 
is the choice of when to work and when to retire. 


Council is aware that by amending the Human Rights Code from 
the present provision, which reads, "Age is defined as the 
protection between the ages of 40 and 65," the amendments before 
this committee are that the change be to "anyone 18 until 65." Our 
proposal is that the definition of age be expanded to anyone 18 or 
over. There should be no upper limit. 
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Changing the code would ensure that senior citizens over the 
age of 65 could not be refused employment --or® any «service; 
accommodation, or other protection under the Human Rights Code of 
1981 merely because of their age. Those who are looking for second 
careers and widows looking for ways of supplementing their income, 
would not be refused employment merely because of their age. Those 
who are 67 or 82, could not be refused a job on the basis that 
they are too old. 


Secondly, changing the definition of age would abolish 
mandatory retirement in this province.» Instead ) of; compulsory 
retirement dates, a person's retirement date would be flexible. 


By way of background, one must look at what is involved in 
making the decision to retire. We have always assumed that age 65 
is a convenient way of doing it. We are now learning that reasons 
for retiring, especially among those who retire early; are quite 
complex and personal. 


There are many factors that go into an individual's decision 
to retire. The age, sex. and income) of .any »particular. populatier 
will have an impact on how that population retires. Cultural 
values, governmental policies and even automation will affect the 
individual's decision. How an employer views ageing and retirement 
and how older workers fit into a particular company's plans will 
also effect the decision of when to retire. 


Of course, the personal factors of finance, health, family, 
attitudes and expectations for the future have a bearing on that 
important decision in a person's life. 


We must look seriously at the issues of inflation and income 
Maintenance as being very profound factors on an individual's 
decision to retire. When an individual is forced to retire at some 
age, be it 60, 65, 70 or even 75, however arbitrary that age may 
be, the decision is at least partially out of his control. 


PO<2 Oe -al. me 


Age itself should not be the determinant of retirement. 
Individual capabilities, individual attitudes, a person's health 
and finances are not directly a function of age. A person at 50 
may be more prepared for retirement than another at 80. The 
complexities and value decisions required for any retirement 
decision cannot be resolved by arbitrarily selecting 65,. ior’ fox 
that matter, any other age. 


By way of background, in 1975 the councid-commissioneduee 
report by the Environics Research Group to examine the effects of 
altering .the age of compulsory retirement. That report was relied 
upon in the submission in 1975, as set out in our position paper, 
and is relied on for the presentation this morning. 


With regard to mandatory retirement, the advisory council 
Supports the abolition of mandatory retirement for senior citizens 
across Ontario. This has been the position of the advisory council 
Since 1975, and it is contained in the position paper attached 
hereto. I might refer members of the committee to the summary 
which is page eight of appendix A, which I will just read for you: 
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"The Human Rights Code should be a document declaring and 
protecting human rights on a broad scale, not a document which 
enumerates exceptions to its protections. The human resources we 
have available in seniors can and must be utilized more fully. The 
right to work must be guaranteed for those who work and refuse to 
Beeine.wathe: iraght; of the individual»-to a choice must -be 
recognized. The myths and attitudes of society towards aging, the 
aged and death, must be changed so that seniors are no longer 
isolated from society but are useful, effective and responsible 
members of our society. 


"Very clearly we believe that retirement is unemployment, 
even if ‘tthe statistics choose to «classify it otherwise. The 
flexibility of retirement would be in line with our respect of the 
pndividual's® right to “choose his or «her: own, lifestyle and the 


expense of maintaining seniors as dependants will soon become 
overly burdensome." 


Since the presentation in 1975 the council's position has 
been further strengthened by the actions around the world, by the 
letters of support and by the encouragement we have received as 
contained in other briefs. 


In 1977, the. Ontario Human Rights Commission released its 
report, Life Together: a Report on Human Rights in Ontario. The 
commission adopted the position of the Ontario Advisory Council on 
Senior Citizens, saying that the definition of age should be 
Sehanged) from 40% and sover’ ‘to 65 or»less,. from»that. definition,) ‘to 
18 and over--exactly aS we are proposing to you today. That is 
reported in appendix B, attached hereto. 


In 1975, two provincial governments had previously abolished 
the age 65 limitation in their human rights codes. Those are New 
Brunswick “and -Manitoba, specifically. Cases in each of those 
provinces have gone to their courts of appeal and have upheld the 
abolition of mandatory retirement in those two provinces. 


Recently, the Quebec government introduced a government bill 
to prohibit mandatory retirement. The law would provide that any 
employee can remain at work after his sixty-fifth birthday, unless 
the employer can prove that his health is no longer compatible 
with the job. 


In 1978, the United States raised the mandatory retirement 
age for workers to age 70, and it abolished mandatory retirement 
at any age for federal employees. That legislation has been in 
force for the past two years. One of the provisions of that 
legislation was that the government would make a report on the 
effects of that legislation. No adverse effects have come to bight 
since that legislation was introduced, and it was introduced on a 
large scale, to a much larger audience than would be affected by 
the Ontario Human Rights Code, I assure you--and no adverse 
effects have been reported to date. 


| We must look, again, at public opinion, and the latest 
Gallup poll which we have enclosed for you as sappendix D «now 
reports that those supporting the abolishment of mandatory 
retirement are close to two thirds. Almost twice as many disagree 
with the maintaining of mandatory retirement as agree Watt. 
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The Croll commission, the federal Senate committee on 
retirement age policies, concluded that mandatory retirement based 
on age was an infringement on human rights, an economic waste, and 
involved misconceptions about the relevance of age. It recommended 
that mandatory retirement be abolished. 


In’ “Ontario; - Mri>*beluk “introduced “wo ebirils pr ineLo7omane 
adain in 1980; to raise ‘the’ mandatory retiremén®S agesto ¢0Syeame 
of ‘agey “In 1978 “this bill, receivedissecond yreadingheand Oitaiwae 
defeated. In 1980, the bill received second reading which was 
approved by the Legislature. It did? not’ -come™ to™committee as che 
election was called. 


I have quoted some of the quotes of that member, who is now 
the Minister for Correctional Services, who introduced the bill. 
There was certainly a lengthy debate both in 1978 and 1980 and we 
have reviewed those debates. And while that bill involved 
amendments to other acts, such as the Employment Standards Act, 
the Pension ‘Benefits “Act, ‘the ~PublicssSéervices VActy,2 theniprimary 
provision was the amending of the definition of age in the Ontario 
Human Rights Code. 


Finally, the present Minister of Labour, Mr. Elgie, made a 
Statement at approximately the same time as Mr. Leluk's bill in 
1980 was being introduced, that he would be introducing a measure 
to amend the Ontario Human Rights Code to raise the definition of 
age to age 70, which I have appended as appendix E to our brief. 
While we have written to Mr. Leluk explaining that we felt there 
were limitations in only raising the age to age 70, and while it 
may be an interim step, the council's position has been and it 
remains that mandatory retirement must be abolished completely. 


We recognize that certain members in the House have made 
representations that abolishing mandatory retirement would take 
away the last safeguards for senior citizens and their pensions, 
that when we abolish mandatory retirement we will begin to 
infringe on the rights to receive pensions and whatever. We feel 
that the issue of pensions is totally alien to the issue before 
the committee here today. We are dealing with an issue of choice. 


We have made presentations to the royal commission on 
pensions. We have made presentations to the Treasurer and the 
Ministry of Revenue regarding pensions and we feel that both 
public’ ‘and ‘private pensions © willy \cér tainly “be) “atfected.” "Tie 
Canadian Life Insurance Association has stated very clearly that 
adjustments can be made in private pensions. Government is aware 
that changes can be made in public pensions as well, should they 
be required. But we feel that the change must be made, and the 
choice must be given to the individual. 


it is -‘now ‘obvious © that! .thee opposition H8taStmandacews 
retirement “is increasing, and it is the ‘council's: position® than 
changes must be instituted quickly. The first change must be to 
the Human Rights Code, and as the Human Rights Code is being 
revised at? present;9it “would bes negligentmor tone Legislature to 
ignore the cries for change, and pass “the code without amending 


the definition of age as has been recommended by the advisory 
council. 


wO?30 ‘asm 


If I may just add a personal note in closing. My involvement 
in the issue of mandatory retirement began with my involvement 
with the senior citizens' council. I began to recognize that 
ageing was a matter very much of mind and of circumstances, and 
not a matter of chronological age. There are many seniors, members 
of the council and outside of the council who have a great deal to 
contribute to this province, who have a great deal to contribute 
to their jobs, and have a great deal to contribute to the younger 
generation. 


In trying to talk to younger people about the benefits and 
the fact that senior citizens do have a lot to contribute, I have 
run across one very obvious reasoning error, in my view. That is, 
I have run across people who say: "Well, why then do you not find 
Senior) citizens’ in) ithe “work place? Why’) do’ yous not “find senior 
citizens continuing to work at their jobs? Why are they retiring 
if they have so much to contribute?" 


Weonbyuwaveshoness answer ;\isandsathaterigy; history canddethe 
Mandatory retirement laws. I think that if we are going to attempt 
to change the attitudes of the younger people towards senior 
citizens, we have to abolish the laws that tell senior citizens 
they have no choice in what their future is going to be. We have 
to treat seniors as competent adults, who have the wisdom and the 
experience of the years to make the right decision at the right 
time. Whether that is right for them is the important decision. 


We have many competing values. The unions have interest in 
this. The employers have interest in this. Younger people have 
miterest an’ this.*The’ right)of the individual must be respected. 


On behalf of the chairman of the Ontario advisory council, 


| Mr. Doug Rapelje, and the members of the Ontario Advisory Council 


maerSentorshGitizensss ilniwishei to sthanke thes committee form) their 
consideration of the brief of the council this morning. Thank you. 


Mri banezs Is happen to be one; of, those. that has .a, little 
Slogan that says, retirement at 65 if necessary, bute not 
necessarily retirement at 65, and I support Mr.Leluk's bill. I do 
have some difficulty with over the 70 situation though, because as 


you mentioned, there would be more senior citizens coming on 


| 


Stream as time “goes! ons* That “is very correct. There are something 
elose [total amillion senior citizens «in Ontario at thise pointeanwin 
time, and 20 years from now there will be two million. 


People like myself, who are getting along in years, have 
only paid into Canada pension for however many number of years the 
Canada pension has been around. But my son and his family will pay 
in from the time they start to work. As I understand it, I can 


only defer the Canada pension until agert70.a1 smust ttake itat 705 
So we are not really saving society any money. 





If the Canada pension must be paid out at 70, then it seems 


to me that our younger generation is going to have a lot of things 


to pay, the things we have on stream now and the things that will 
Come on stream over the next two decades, which means that they 
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are going to be burdened with a lot of responsibility. I just 
wonder if once the Canada pension becomes mandatory and you have 
to take it at-170,;. which. Io understands it» 4s; now, ethenvaresyebrecalny 
saving any money. Maybe we think in terms of senior citizens being 
available for advisory positions and so forth, because I think in 
the 70s and even the 80s, many senior citizens are very capable of 
being advisers to companies. 


Mr. Stokes: Is there a question there somewhere? 


Mr. Lane: Iam just trying! to: get chis meactions ite jetuq 
matter of age 70 rather than forever. 


MroeUpshaliiss, Sinyo ite tehe question is whether or not you 
are going to save money, whether or not the country is going to 
Save money, there would be a very definite saving if more people 
worked beyond 65, in that obviously there would be fewer people 
claiming the guaranteed income supplements and, in Ontario, the 
Guaranteed annual income system payments. They would not need it 
because they would keep their income level above those figures 
longer. 


Mr. Eaton: The fact that they are being productive too 
woul@ add to the general economy. 


Mr. Lane: What about the unemployment situation? How we 
are» going to. supply stéeachingy for. instance,s i where ewegshave mas 
overabundance of teachers right now. If they can teach until they 
are 80, assuming that theiz, health 4S, goodjewhat gis) gold ae 
happen to the younger teachers? 


Mr. Upshall: I realize the unemployment situation has to 
be considered. Yet at the same time, aren't we hearing recently 
that there’ iis’ going to’ be a shortage) of “labour Gine Ontamiomduring 
the present decade? The last date I saw quoted was 1985. Certainly 
there is now a shortage of skilled labour in certain trades. 


Fortunately or unfortunately, the iskills®s imecertain itrades 
lie in the older generation. That does not say we should not teach 
the skills to younger people; obviously we should. But at the 
moment the resources lie within the older group. 


Mrve Lane: I personally think we would have less 
bankruptcy in this country if we had older people acting in an 
advisory capacity to new companies and people without experience 
and so forth. However, I do have some concern over how we could 
handle the situation if there was no age limit at all. I certainly 
would be very supportive of 70. 


Mra vEpstein:f Mris Chaivyman;e ifiepla > mayer epiy nol eetal nn oe 
are also dealing with the problem of semantics. Statistics Canada 
has never dealt with senior citizens by calling them unemployed. 
After 65; 1f you are trying “tom find -anjob;syouvanesnotmclass pared 
as being unemployed, necessarily. 


When the argument comes forth that when we keep. senior 
citizens*in ‘their jobs we sare kicking: youngerspeoplesout?s Iesthing 
we have to say we are replacing one level of unemployment for 
another level of unemployment. I think we have got to look at the 
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question of whether we should be sacrificing the older people at 
the expense of the younger people, necessarily and whether the 
younger people really would want that. If they knew that someone 
was forced to leave in order to provide them with a job, I think a 


Ate of younger people would feel very reluctant about taking that 
JO e 


Also, I think we have to recognise what is happening in a 
great number of larger organizations. At the top of the pyramid, 
if some is of it removed, supposedly the blocks shift all the way 
down so that there is an opening at the bottom. In many companies 
nowadays that are cutting back by attrition, the blocks move and 
somewhere in the middle two blocks take the place of three blocks, 
and no one at the bottom gets a new job. So younger people are not 
getting the benefit of somebody leaving at the top. 


Mr. Renwick: Mr. Epstein will be interested to know that 
the legislative library research facility of the assembly prepared 
a paper on the pros and cons and the issues involved in mandatory 
retirement. I would be glad to see that you get a copy of that. I 
think we should make certain that each member of the committee 
gets it--it was sent as a notice to everybody that it was 
available--because it is a fundamental question. 


The other comment I wanted to make is that our caucus and 

Our party does -not have a specific position on mandatory 

retirement as yet, but it is one of the top items that is going to 

be considered by our own internal assessment this summer. We hope 

that by the time we get to clause by clause our caucus will have a 

Mmoefinitive position on the question. It is a major concern to us 
and I thought you would like to know our position on it. 

Ms. Copps: The question I wanted to ask deals more with 
application. If this committee or the House recommended that we 
raise or abolish the mandatory age, does your committee have any 
precedent as to how it would be phased in? I think if you said 
tomorrow, "Abolish mandatory retirement," it would cause some 
problems in business and for individuals across the province. Do 
you have a phase-in program? 


| 10:40 a.m. 


Mr. Upshall: We have not gone so far as to develop a 
phase-in program. Our only example by which we may go is the 
United States' legislation. They have had two years' experience 
and apparently it is working well. We are shortlysgoing.to be able 
to draw upon our neighbouring province, Quebec, because they have 
just abolished mandatory retirement. Certainly there will be 
adjustments to be made. 





I believe another thing we have to remember is that just 

because mandatory retirement is abolished, by no means is everyone 
going to want to continue to work after 65. I would think the 
percentage of people who would willingly continue to work after 65 
is comparatively small. They would be those people who are 
workaholics by nature and it those to whom it 1s financially 
necessary to continue to work. 
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Ms. Copps: You mentioned the tremendous growth in the 
number of older people and that as we grow older the burden on 
society to support nonemployed seniors becomes greater. 


Do you have any actuarial comparisons? bfaathe. statuses qua 
remained, what would the situation be in 1990 with respect to our 
financial burden and what would it be if we lifted mandatory 
retirement? How many people would you expect it would be? Do you 
have any statistics showing how many people would take advantage 
of carrying on in the work force? 


Mus, sUpshalle,) Thenestisveanether factogpusthat has; notssyes 
been mentioned that derives in the population of seniors and 
depending on which demographic expert you listen to you, get 
various percentages for the year 2000 and for the year 2031 and so 
on. 


The other factor I want to mention is that according to the 
commission on the status of pensions, which made its report early 
this year, as you know, the people who are dependent upon the work 
force will remain relatively the same until the year 2010. 


The people who are dependent on the work force are those 
people who are below working age and those people who are above 
working age. So the under 20s and the over 65s, taken together, 
will remain relatively the same until the year 2010, after which 
there will be an upsurge of dependent people compared to 
supporting people. So we have a period of about 30 years in which 
to make adjustments. 


Mr. Epstein: From statistics, \that » we have. read awe so tam 
that approximately five to 10 per cent of seniors who are working 
would be interested in continuing in their specific jobs and that 
is the expectation as far as the number of people who would 
continue to work if they were given the choice after age 65, 
spread over the whole realm of senior citizens. As far as what it 
will be, we can only guess. 


Ms. Copps: It might also be interesting. to know about 
those who are forced into unnecessary retirement. Often it can 
wreak havoc with their mental and physical health and I just 
wonder what kind of a cost that is also to the health care system. 


Mr. Epstein: The American Medical Association has _ found 
that it is one of the key factors. There is a very high mortality 
rate at age 66 and 67. Approximately a year to two years after 
people retire there is a very high mortality and they relate that 
darectliy totthe loss .ciitjobs-. 


. A job is a very important factor in an individual's life. We 
do it every day, we have friends at work, it is our social contact 
and 1t is our self worth. The value of a job is a very <importang 
thing to most people, and, the loss of iteis a veryesteik ingsthinge 


One of the things we have, been» tryingyytoy do;jin yithese lames 
number of years to alleviate that is to encourage pre-retirement 


courses, but that is only a Band-Aid procedure. This is the real 
change that is needed. 


JE 


Mr. Stokes: I just have two brief questions and one of 
them deals with the makeup of the advisory council. How many 
people are on the council representing the views of seniors in 
northern Ontario, and where are they from? 


Mr. Upshall: One is from Kapuskasing and one is from 
Thunder Bay. There are two from the north. 


Mr. Stokes: Who are they, do you know? 


Mr. Epstein: Madame Cecile Lanteigne is from Kapuskasing 
and Mrs. Florence Johnston from Thunder Bay. She happens to be our 
vice-chairman and the other is a vice-chairman as well. 


Mr. Stokes: The second question I have is whether there 


are any statistics to prove that seniors who stay in the work 
Mmeorce “enjoy «better “health as’ a result’ of “remaining “active. as 
Opposed to those who retire, say, at age 65, and lead a more 


sedentary life? Is that reflected in their overall health? 


Mr. Upshall: Any doctor I have heard talking about what 
to do after you retire has stressed the importance of remaining 


active. I must admit that I have friends the same age as I who do 


nothing more strenuous than- taking their wives to the 
hairdresser's and they seem to be as well as one would hope to be. 
Fie 
I think it depends on the makeup of the individual whether 
physical activity is necessary. The rocking chair syndrome seems 


meOo Suit Some people, but in the main I think the odds are in 


favour of what you do not use, you lose. If you remain inactive, 
you are going to lose the ability to become active. 


Mire. Chairman; Thank “you “very” much; Mr<°°Epstein®’and Mr: 
Upshall. We thank you for your brief to us and I assure you, when 
we come to that section I know you are interested in, that your 
presentation will receive, I am sure, a considerable amount of 
consideration by this committee. We thank you very much _ for 


appearing before us this morning. 


The Ontario Status of Women Council; Linda Silver Dranoft. 


Ms. Gordon: We are Linda Silver Dranoff, the 


-vice-chairperson, and Lynne Gordon, the chairperson of the Ontario 
Status of Women Council. 


Dr. Elgie, Mr. Chairman and members of the committee, just 


before I start, I would like to say that we would lend our support 





to the Ontario Advisory Council on Senior Citizens on_ the 
Mandatory age, supporting mandatory. We are a little concerned and 
we will discuss it later in our brief about the age 18, the lower 
age. We would like perhaps to discuss a lower age than a Be 


We feel it is very important, particularly for women, 
because women, sadly, have entered the work force later in many 


Cases and have had no pensions. They say on the whole we live 


longer, so it would have great impact on older women if they had 
to leave the work force earlier. Also, there are many people who 
really just need to work, work at an optimal level, rather than 


workaholics. 


hee 


Dr. /Elgiesyo Mowe-Harnis;amempers of the committee, we welcome 
this opportunity to appear before the standing committee on 
resources development to participate in this historic debate on 
the revision of the Ontar¥o Human Rights Code. I am Lynne Gordon, 
chairperson of the Ontario Status of Women Council, and with me is 
Linda Silver Dranoff, vice-chairperson of the Ontario Status of 
Women Council. It is my intention to make a few opening remarks to 
the committee and then to turn the discussion over to Linda, who 
will make specific comments on the proposed code. 


May I take this opportunity to congratulate the new members 
of this committee and those who have been recently elected to the 
provincial Legislature. 


The Ontario Status of Women Council comprises 14 part-time 
members, including myself and the vice-chairperson. Members of the 
council represent all regions of the _ province. For your 
information, the names of the council members and the regions they 
represent are included in your brief. 


LOci50° a.m. 


The Ontario Human Rights Code is unquestionably the most 
important instrument in Ontario through which women, and of course 
all Ontario citizens, can achieve a more equal place in our 
society. Since .1975, Internationa Women's Year, the need for 
improvement of the status of women has never been far from the 
front pages of most of our major newspapers. I think you will 
agree that those who said a few years ago that the women's 
movement had run out of steam, are now probably thinking that they 
have been hit by a locomotive. 


I want to take a brief moment to outline the continuing need 
for affirmative action and expanded human rights protection for 
women. Women have always been disadvantaged when they sought 
accommodation, often because they were single parents. We 
congratulate the government for removing most of the obstacles 
that existed in the previous human rights code relating to marital 
status. 


We know also that the government has included a new ground 
of public assistance within the accommodation section, and we are 
pleased with this inclusion. We will have more to say about this 
later in our remarks. With regard to employment, the statistics 
are clear. Women still continue to make far less than men do, 
often when they are doing exactly the same job. This has been 
proven again and again, and there is no question, I think, in 
anyone's mind as to the need for strong and stringent measures to 
protect against these inequities. 


We must use every legal tool available to us to advance 
women. Many of our remarks relate to points we have outlined in 
Our brief entitled, Employment Strategies for Women in the 1980s, 
which has been supplied to you. We are pleased to see a specific 


Section which attempts to define and codify sexual harassment. We 
have some suggestions regarding this section. 


Last year, 34 per cent of the cases which were "closed" such 


} 
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as were dealt with by the Ontario Human Rights Commission, had to 
do with grounds of sex, marital status or both. Because of the 
number of complaints and the potential for many new complaints in 
an expanded code, I would like to suggest that the committee and 
the minister consider appointing a woman's commissioner as a 
full-time position within the commission, similar to Dr. Ubale's 
position as the race relations commissioner. That commissioner 
would be available on a full-time basis, would be a high profile 
person and would be known throughout the community as a person who 
is an advocate of women's rights. 


Ata thiss=point “I~ ~would* “like “to’@introduce’ finda’ "’Silver 
Dranoff, a lawyer on our council, and vice-chairperson of the 
Ontario Status of Women Council, who will address the major themes 
and the technical legal points of our presentation. 


Msi. SDPanoler lit sisdia Spleasure cand pa “privilege )for ime’ to 
have this opportunity to address the committee. Getting right to 
the’ code, we found some concern with the preamble. We are 
recommending that the phrase, "contrary to law," that appears in 
the second "whereas" in the preamble, be removed, for the reason 
that a preamble, it appears to us, represents a statement of 
principle. 


There is a need for a strong statement of principle that it 
is public policy in Ontario to recognize that every person is 
equal in dignity and worth and to provide for equal rights and 
opportunities without discrimination. DEX you add "without 
discrimination that is contrary to law," it appears to me that you 
are permitting discrimination within legislation and within law. 


Since this is a preamble, it would appear to be important to 
Seace that it'shonld be* public policy in Ontario to recognize -the 
equality and dignity of persons, whether the Legislature has got 
around to recognizing that as yet within a specific piece of 
legislation. 


We also would suggest that since the UN charter, the 
Universal Declaration of Human Rights, is referred to, we must 
give some recognition to the present discussions federally on a 
Canadian charter of human rights. Just as we are wishing the 
Ontario Human Rights Code’ to “be in “accord with «the Universal 
Declaration of Human Rights, we should also state that we would 
wish the Ontario Human Rights Code to be in accord with the 
Canadian charter of human rights which is proposed. 


We are also recommending that there be a statement of 
principle within the preamble that regular revision and review of 
the code be made therefore to keep it in accord with future 
developments federally, or a recognition in the community of the 
rights of persons. 


Wenorigteithetvitheremmare pe ini< theo first ‘part of the code, 
prohibitions which relate to various types of applications, and 
that not all types are equally applicable. For instance, public 
assistance and record of offences appear as prohibitive grounds in 
some respects but not in all. What we are recommending is that all 
grounds should be applicable throughout the code. 
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Referring now to page three of our brief, it appears from a 
reading of the code that there could, potentially, be very serious 
problems in some of the wording. While on the surface it may 
appear. to be wording «difficulties; ~einm@ effect it creates a 
substantive problem in the interpretation of law. I would refer 
you to sections 2, 4 and 5 of the code. 


Section 2 says, “Every person has a right to equal treatment 
in the occupancy of accommodation." That does not say that every 
person has a right of equal treatment to" the occupancy. Gs 
accommodation. Using the word "in" instead of "to and in" creates 
the situation where it could be interpreted that a person has a 
Bight to equal treatment once they are occupying the 
accommodation, rather than a right to equal treatment in the 
choice of whether or not they shall be allowed to occupy the 


accommodation. 


The same difficulty presents itself with respect to section 
4, and I would direct you to the specific wording of the act which 
says, "Every person has a right to equal treatment in employment 
without discrimination." That, (its-seems,4yto;'mey, «could® cleardy soe 
interpreted as saying that every person has a right to equal 
treatment while they are already employed, once they are employed. 
Because it says, “in employment." It does not say every person has 
a right to equal treatment "to" employment without discrimination. 
So the whole area of recruitment could. potentially be a very 
serious problem if the act is left worded the way it is. 


I am sure that the draftsmen who drew up the code could not 
have intended to take away from Ontario citizens the rights that 
have been granted to them in previous Ontario human rights 
legislation. dt. .seems:...to.r,me sthatesthere . 1s, therefore, no 
protection with respect to recruitment, promotion and training, 
when you just say a right to equal treatment "in" employment. This 
should be very clearly specified and reworded. 


The same problem exists with respect to section 5, where it 
now says, "Every person has a right to equal treatment in the 
enjoyment of membership in any trade union, trade, or occupational 
association or self-governing profession." But first you have to 
be a member and surely we want to give the right to equal access 
to membership in any trade union, trade, occupational association, 
or self-governing profession. 


So I think that, members of the committee, with respect to 
sections 2, 4 and 5, the question of access to, with respect to 
employment, recruitment, promotion, training, are very important 
areas that would require some wording changes in the act to make 
Bteichear. 


The next section of the act that concerns us is section 6, 
which is the section on sexual harassment. Putting a section in 
the Ontario Human Rights Code to protect individuals from sexual 
harassment is, of course, applauded by the Ontario Status of Women 
Council. We find some difficulty with the way it is set up in the 
code. It is our view that the wording that ‘hasbeen. used« coula@ 
create serious problems in interpretation and enforcement. 


1 Phe. 


We would point to three specific wordings. One is the word 
"persistent." The way it is worded at present, it seems to me, it 


would be impossible for anyone to make a complaint that could be 
properly dealt with. 


Section 6(a) states, "Every person has a right to be free 
from a persistent sexual solicitation or advance made by a person 
in a position of authority who knows or ought reasonably to know 
that it is unwelcome." That means to be able to enforce that, 
first you would have to prove the person who is accused would have 
to know, or ought reasonably to know, that it is unwelcome. That 
is the first stage. 


ll a.m. 


Then you would have to prove persistence. I do not believe 
there is any interpretation of the word "persistence" in law that 
is going to help us to know whether or not the solicitations have 
to be twice, five times, 10 times or 20 times, to be able to be 
called persistent. 


Let's say the male member of the personnel department or 
executive tells the female who is applying for a position that she 
is very attractive and that one of the job roles she will have to 
fill will be a sexual one; that is something that is a sexual 
harassment clearly. I think anybody would identify it as such. But 
it could not be identified as persistent because it happened only 
once. Whether he ought reasonably to have known that it was 
unwelcome is something that one cannot readily interpret in a 
Becuationsdike ythat.) That is. the -kind) of situation» where, for 
instance, this code would not really answer the situation. 


The second problem is the use of the wording "solicitation" 
or "advance." Going back to my example, the word "solicitation" or 
Padvance™ does.) not ‘comprise all ‘of. the «situations of «sexual 
harassment. In that situation of recruitment, the male executive 
interviewing the female might, instead of soliciting her for 
sexual purposes, make comments which are, to her, unwelcome; 
perhaps showing her photographs, perhaps saying something gabout 
her personal appearance. That would be harassment. It would not be 
a "solicitation" or "advance," necessarily. 


\ It seems to me, and it seems to the committee, that the word 
"harassment" used in the context of the code, might more clearly 
deal with these potential situations that arise, rather than 
limiting the problem to "solicitation" or "advance." 


The third problem in that section on sexual harassment is 
the use of the term "person in a position of authority," because I 


| do not think that is something which could be clearly interpreted 


by persons who have to interpret it. It seems to me the point one 
wants to make is that a person in a position of authority has the 


power to affect the person harassed with economic consequences. 


Therefore, the fact that the person can be affected with economic 
Consequences should be part of the definition of person in 
authority. 


The other part of the definition should be that that person 
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has the authority to penalize or prevent the conduct. So, it seems 
to us that “person in a position of authority" should comprise 
those two aspects in its definition in order to clearly make that 
section deal with potential situations of sexual harassment and 
enable the Ontario Human Rights Commission to deal adequately with 

that problem. 


Proceeding with our brief, through page five, in the order 
in which we have read the Ontario Human Rights Code, we have some 
concerns with respect to the definitions section in the code. 
First, age, section 9(a)--Ms. Gordon, our chairperson, has 
mentioned our policy with respect to that and certainly we agree 
with the position of the Ontario Advisory Council on Senior 
Citizens--we feel there should be no limitation of the age of 65 
in that section, and that "age" be changed to eliminate the upper 
Limiteeorkewage: 65. 


With -respect ‘toe, sectione9.(b),.we sare recommending that the 
recommendation in Life Together--and it is our position that the 
recommendation in Life Together should be added into the code at 
this point; that height and weight should not be grounds for 
discrimination in the same manner as a physical disability is not 
a ground for discrimination. 


With respect to section 9(e), the definition of "equal" 
quite floors me. Even as a lawyer quite accustomed to extended and 
difficult and awkward wordings I must say that this takes the 
Gake, Tas “far asw iam sconcernedsitiantind this» word dquite) difficuss 
to deal with. 


It seems to me it would be easier to leave a definition of 
"equal" out of the code and simply rely on dictionary definitions, 
rather than try and deal with a definition that says; \'equal? 
means subject to Sd: requirements, qualifications and 
considerations that are not a prohibited ground of discrimination." 


Mr. Stokes: It is probably drafted by a lawyer. 
Ms. Dranoris Probably. 
Hon. Mr. Elgie: Different law school. 


Ms. Dranoff: I am sure that the lawyer who drafted it 
made every reasonable effort. I think, however, there are some 
words which are sometimes better left undefined. | 


The definition of “family,” in “paragraph a9 (£) vers? Lbimitedmcea 
persons in a parent and child relationship. I would think that the 
definition of "family" should.be extended beyond that at least to 
include the adults in the family. We are recommending that 


"family" be expanded to include people living in a kinship 
relation. 


Additional definitions are recommended by the Ontario Status 
of Women’ Council; first of “all, that) all “theedefinitionssaas 
section 9 be applicable throughout the code. For some reason which 
of am unable to understand, section 9, which defines the various 
wordings, applies ‘only ‘to part Ieando part I1,? but does) not’ apoig 
to the other sections of the act. And there are only one or two 








17 


definitions applicable to the other parts of the act, so it seems 
to be that the same definition should apply throughout the act. 


We are recommending that whenever the word "person" is used 
throughout the code, the words "class of persons" should be added, 
either within each section, to say "person" or "class of persons," 
or to add a definition to section 9 to indicate that wherever the 
word "person" is used, it also refers to "class of persons." 
mherefore,° in’ section’ 4,° for instance, owhere® it Says, "Every 
person has a right to equal treatment in employment," it would 
Say, "Every person and class of persons has a right to equal 
treatment in employment." This would mean that women, as a class, 
would be able to bring actions within the context of the Ontario 
Human Rights Code. 


We are further suggesting that the word "employer" include 
an employer's agent and an "employee" should include someone 
applying for employment. Perhaps that would help meet the problem 
which we have raised with respect to section 4. 


With respect to section 10 of the act, that is one of those 
sections, of which there are a number, where acceptable 
discrimination seems to be stated. That section says that there 
can be discrimination on all grounds where "the requirement, 


qualification or consideration is a reasonable and bona fide one." 
We would recommend. that the word "necessary" be added to 


"reasonable and bona fide" because it may be that it is reasonable 
era site -mays ebeatthat.. it ois: ta. good faithyvactio to, isforh| instance, 
exclude a woman from a certain type of employment; but it may not 


be necessary. We would also recommend that the onus should be on 


the employer to prove that the discrimination is both bona fide 
and necessary. 


Section 14 we would want to apply to a class of persons, 


rather than simply persons or groups. Section 14 is the section 


mirch “indicates: €hatv°it” is - not “discrimination? to shave ‘man 


affirmative action program for persons who have been disadvantaged 


by a history of discrimination. 


pe 10° “alm. 


At the moment, the section refers to disadvantaged persons 
Br groups. It seems to us that it should be made to accord with 
the definition in a similar section, 26(c) of the act, which also 
talks about affirmative action programs and relates them to a 
group or class of persons. We would recommend that the same 
terminology be used when the same type of program is referred to 
in section 14. 


We are also recommending that it should be mandatory upon 


the commission, rather than discretionary, to deal with 





affirmative action programs, within the context of section 14. It 


would be very important, in our submission, that the Ontario Human 


“Rights Commission fulfil a monitoring function with respect to 
affirmative action programs under the new Ontario Human Rights 
Code, and have as strong powers as possible to monitor, enforce 
and initiate affirmative action programs. We are recommending that 


whatever changes in the code are necessary in order to do that, 
should be implemented. 
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Section 26(c), is referred to in the brief at page nine. We 
state the principle upon which we are operating that affirmative 
action in Ontario should be used as often as possible by the 
commission as a remedy for redressing the unequal position for 
women in Ontario society. 


We are therefore proposing, with respect to section. 26, 
wheres. ‘ite statessle"Ltjeis! sbne, fLenction ProhereNe commission to 
recommend the introduction and implementation of a special plan or 
program to encourage the employment of members of a group or class 
of persons suffering from historic or chronic disadvantage," that 
added to that section should be words to the effect that the 
commission should have the power not only to "recommend," because 
how does one enforce a recommendation in strong terms, but to be 
able to also initiate the introduction and implementation of bona 
fide special plans to encourage the recruitment, hiring, training 
or promotion of members. 


We are also recommending that the commission should be 
Clearly given the power to monitor special programs over a period 
of.» several.,.yearsiy {to .enstine, “thate oncewma special program is 
implemented they have the power to Maintain a continuing 
serveillance. 


At page seven of our brief, I would also point out one 
further matter with respect to the affirmative action sections. At 
section 14(5), for some reason, the implementation of special 
programs is made not applicable to a special program implemented 
by the crown or an agency of the crown. It would seem to us that 
if affirmative action programs are being dealt with within the 
code, the Ontario government should be bound by similar rules as 
private corporations. 


Permitted discrimination in facilities is dealt with in 
section 18, which is referred to at page seven of our brief. In 
that section equal treatment in the enjoyment of services and 
facilities, because of sex, is deemed not to be intr ingedsonyscne 
ground of “public decency." It is oungpositionaethagethisyas much 
too broad a term. It could be used to prevent girls from playing 
certain sports with boys because of alleged "public decency" 
considerations regarding bodily contact. Boys and girls play 
hockey together these days and they play soccer and other body 
contact sports. The previous code, it appears, did not have these 
severe, strictures. -It- would» seem sto’ us?Pehat] the sceumepspuD lie 
decency" should be much more clearly defined. 


Section 19 deals with permitted discrimination in occupancy 
and ‘allows discrimination On ‘the’ basis of marital Ustatusiat scie 
occlpancy -is in a building that “containsr snot S'mores thaneelous 
dwelling units, for instance, allows discrimination on the basis 
of sex if the owner and his family are restricted to persons of 
the same sex, and also allows certain permitted discrimination 
because of family? in: Sections,19(4).< 


It its ‘our! «view that -the -onby -permitted ediserimination) sia 
occupancy--and I am referring now, continuing at page seven of the 
brief--should occur when the owner is sharing bathroom, entrance 
or kitchen facilities, it: being our’ positiantethat aieiehevaweliing 
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units are completely separate, there seems to be no reason to 
permit discrimination on the basis of sex, marital status or 
ramily. 


Section 23 of the act deals with contract compliance, which 
would be, of course, the power of the Ontario government to 
enforce nondiscriminatory treatment through the use of its 
contracts with private commercial groups. 


We would recommend that, in section 23(3), the sanction for 
an infringement; under® the © act eincludes’ the» possibility» of .:an 
affirmative action program being entered into. Much as we agree 
that discriminatory treatment should be dealt with as severely as 
is appropriate, it appears that simply refusing to enter into any 
further contracts may not be a sufficient or realistic sanction, 
and perhaps we should add there the right to require entry into an 
affirmative action program. 


Continuing with our brief, dealing with enforcement powers, 
we would recommend that the code should clearly set out the 
commission's power of investigation, and in section 30(3)(b), 
instead of the word "anything" in the second line of the section, 
we should be more specific. We have looked at the Saskatchewan 
code and have suggested some wording changes which accord with 
some that they have used. That is at page 10 of our brief. 

—— 

We are also recommending that a power of injunction be added 

to that section, and that the commission should be obliged, in 


| section 34, to reconsider its decisions on request. 














The original bill that appeared in 1980, Bill 209, contained 


ima. section that ‘said it was mandatory that the commission 
| reconsider decisions according to certain procedures, and we are 


suggesting that, in accord with the rules of natural justice, that 


should be reinstated. 


Going on to page 12, there are some wording changes that we 
are requesting before that, but proceeding with the more essential 
Matters: At section 41, which deals with the penalty for breach of 
the Ontario Human Rights Code, we are recommending that the 
penalty should indicate the Ontario government considers breach of 


| the code to be a serious offence and we are suggesting that 
$25,000 as the maximum penalty does not indicate a sufficient 


degree of seriousness. 


The Canadian Human Rights Act, which was passed in 1978, has 


|a fine of $50,000, and even given the ordinary requirements for 
inflation between 1978 and now, we are recommending that, forica 
corporation, the fine be up to $100,000, and for an individual the 


Bine "be tp to-$25,000,in order “to indicate the seriousness of the 


| offence. 


There are certain sections that we would ask be added to the 


proposed code. A very important one, in our view, is that there 
should be equal pay for work of equal value. In both the federal 
‘Human Rights Act and the Quebec Human Rights nActw there is a 
|'provision for equal pay for work of equal value, where it is 
clearly stated that it is a discriminatory practice note donnpay 
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women equally for work of equal value; and we are recommending 
that the Ontario Human Rights Code provides the Ontario government 
with an ideal opportunity to put forward this statement of 
principle. 


Ia: 20 parm. 


We are concerned that sexist language appears throughout the 
code. To assist the committee, we have included a “copy of the 
council's document, Words that Make Women Disappear, to perhaps 
make you somewhat more aware of some of the wording changes that 
we would recommend. 


We would  Likesthe -code, as ‘well, \to make” 1t),clear that 
breach of the code entitles a complainant to bring a case before 
the courts, that it provides the complainant with a cause of 
action, as an alternative to taking it before the commission. 
There is, I understand, one case now before the courts that has 
not yet resolved whether or not a statement that. acertain--act "is 
a discriminatory practice in the code would thereby allow a person 
to sue and bring a cause of action. 


Those are our submissions. members of the committee. We 
would welcome any questions. 


Mr. Chairman: Thank you ® very =muchs Are there any 
questions? 


Mr. Renwick: I just have one question. The brief raises 
a number of points, but for now, I would just like to deal with 
one. 


I am particularly interested in Ms. Dranoff's views about 
section 30(3), section 30(6) and the draconian penalty provided in 
section 41 for a breach of section 30(6). I am really frightened 
about the provision that a person investigating a complaint may, 
without warrant, do certain things; and then anybody obstructing, 
under subsection 6, is subject to the penalty provision of a fine 
lips. tonse25, 0007 


Have you any comment to make about that section, the 
immensely sweeping powers given for investigation without warrant? 


Ms. Dranoff: The warrant, it seems to me, is given to 
the commission, within the powers given to it under the act, to 
fulfil a function to investigate alleged offences and to use its 
investigators for that purpose. 


When you say "without warrant," the purpose of a warrant 
that we give to the police, it seems to me, is that a policeman, 
to get a warrant, has to prove to a justice’ of “the *pedace Sthataas 
has reasonable grounds to search and investigate. If he can prove 
to a justice of the peace that he has those reasonable grounds, he 
can be given a warrant. 


In the ‘context ‘fofedthis seach, ther Ontarizon Homan mm rrgnes 
Commission is given the authority to determine what are reasonable 
grounds for investigating. Once it has made that determination, 








Fad fe 


then it seems to me that is the warrant, and we are giving it that 
Warrant, just as we give a justice of the -peace a warrant in a 
criminal matter. 


Once the members of the commission have decided that they 
have reasonable grounds for investigating a complaint--because the 
complaint has been made to them, and they feel it is worth 
investigating--then I do not see what else can be done other than 
giving their investigators the power to go in and investigate. 


I think any limitation in subsection 6 would hinder the 
investigation to such an extent that it would make the whole code 


and enforcement of the code meaningless. I understand the problem, 


but-- 


Mr. Renwick: Let me just explain. I really get 
frightened when I think that we are appointing a commission that 
can have investigators who may, without warrant, question any 
person on any matter relevant to the complaint and may exclude any 
other person from being present at the questioning. 


Do you share any concern with me over a clause such as that? 


Ms» POLanOLt.: winat©’ 1S the first I “have heard of “it." Being 
eeLawvyeL,~ lc ‘would “like to ‘study the wording. I cannot respond ‘to 
the wording that you—have proposed just now. I did not have any 
concern about the subsection when I looked at it because I felt 
that it was necessary in order to make the code effective. 


Mr. Renwick: Not right now, but would you please address 
Pours attentiom Sto the -4whole?*of tsection' 30, *but® particularly 
subsection 3, from the point of view of the extent and degree to 
which, in order to establish nondiscrimination in the province as 
an effective principle, that we must, of necessity, encroach upon 
very Significant private rights OF cltuizens!1 “without the 
Pitervening protection’ of the’ courts?: I just wanted: to let you 
know that I am very concerned about that section. I think we are 
going to have to look at it extremely carefully when we get to it. 


McA CDPanGLEeeWelwill ~looki@ at? it )lagain& Tf. there as 
anything that we feel we can usefully bring forward, perhaps we 
could send something in writing to the committee. 


Mr. Renwick: We would appreciate that. 


Mn. JO'Weilsocit “certainly is of “some ‘concern to me, too, 


because I can think of one example that I had in my own riding. 
The Ontario human rights people came into a _ business firm 


there--people who I consider are excellent people, not highly 
educated, very sincere people--and I would = say there was 


harassment on the part of the human rights person who came in to 


investigate that particular claim or whatever it was. 


As Mr. Renwick has related, I have real concern. We all Look 
to the Ontario human rights people as being the people who will 


look after everybody. But in this particular case it was my 


feeling that they really harassed the owners of this business. 


They were not given legal advice. They were not advised of their 


22 


rights: ;ors how stheyamcoutd . sloox after «things «a.litie JustyuawasiGincs 
handled properly at all. 


No matter what firm you are or what business you are or what 
board you are, you sometimes have people working for you who can 
turn the tables around and they can go in acting as if they are 
Lord almighty and really beat down the people. They should also be 
looking after their rights too, not=just the people who have made 
the complaint. I have some real concerns in that area. 


Ms. Gordon: Ts Awoudkd- o41 LkKem nto graddsyectoggMcs Dranoff's 
opinion. If the committee wishes, we will certainly look at that 
and come back with some further thoughts on it. Thank you for your 
suggestions. 


Mo deeGopps: Aiishedara@ecoupic of other questions with 
respect) to; thes brief.) Onnpage sfive, section 9(a), you talk about 
the mandatory age of retirement and then you state, "the lower age 
of 18 could create problems for young women." You did not really 
elaborate on that. 


Ms. Dranoff: I was thinking particularly of the instance 
that arose under the former human rights code where two cases were 
brought before the Ontario Human Rights Commission on whether 
girls aged 10 and 11 could play hockey or soccer with boys. There 
was the Cummings case and I have forgotten the name of the other 
one in the soccer situation. 


It seemed to me under the old code that problem could be 
dealt with by the commission, that there was some remedy for these 
girls under the previous Ontario Human» Rights Codé,ele seemedwes 
me that with the rewording there might be a problem. 


Ms. Gordon: I will add that we are also concerned that 
at the age of 15 many young women are already mothers and would be 
concerned about housing. They would also need to go out and be 
employed. We would be worried about that kind of discrimination. 


Ms. Copps: What you are suggesting is to have the age 
classification only apply to age of majority im vother acts, and 
there would, in fact, be no lower age or upper age? 


Ms. _Dranoff: That's right. In other words, there migiha 
be some situations where we would have to protect a person under 
the age of 18. 


Ms. Copps:: The other)»question d,shad--when you geEsgince 
these definitions, it becomes very difficult--is on page four, 
section 6(a), you have suggested in point three that perhaps we 
make a tignter definition of economic consequences in defining a 
person in authority. I can understand your concern regarding a 
person in a position ,of. authority, -but) whens you. get. Sinto. che 
definition of economic consequences I can see that that also would 
be fraught with problems. 


Ios 3 Olay, hie 


I. «suppose,it) could. be argued: that even “though ateliis, yous 
boss, personnel or somebody else is responsible for your pay 
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cheque. If you tie it too much into the economic consequences, you 


may be eliminating other avenues where sexual harassment could be 
defined. 


Ms. Gordon: You are quite right. It could be Grades of a 
professor. 1 think we should look at that and perhaps agree with 
you on that. I would like to discuss it further. Economics is one 
pt the forms. 


MS. “ULanore =e Maybe Vou “start witlro that as’ ‘one angle and 


leave it open that there might be other aspects. 





Ms. Copps: But you were fairly happy with the definition 
of harassment as defined in the proposed bill? 


Ms. Dranoff: You can say we are happy that there is 
Sometiing im there. Taking apart ‘so much “of Section “6(a)y, ‘as weé 
have done, would really require a redrafting of the act. You look 
at the word "persistent," you look at "solicitation or advance," 
you look at “position of authority who knows or ought reasonably 
mo KNOW that Tt *1s’ unwelcome." “That is “a° Kind of fair meastre of 
the wording. 


Toescemsesto Me that the "problem~%s fas’ far ‘as@ 1 am aware, 
that there really are no precedent statutes to assist us. In this 
jurisdiction we have to be the first. That is why it would be my 
Beubmission “that we should be a little more simple in our 
definition. 


Meee ocOrpps.. tne “feeling “chat ““this™ commitreesshas= been 
getting so far is that most people would agree with some form of 
law that would cover that area, but where we run into problems is 


| one this type of thing, the wording. People do not understand what 


Zsoricitation, ~ persistent,” and ‘words “Like that’ mean. -Pt’as“a 


| wery difficult area. 


Ms. Dranoff: The "persistent" problem seems to us to be 
a major one. To leave the word "persistent" in means that, in 


merfect, that whole section will be ineffective,. we will not be 
Mable to enforce it because we will not be able to-- It seems to us 


Phat the ‘situations that would arise of persistence, of it 


happening enough times, would be quite rare and would not cover 


most of the Situations of sexual harassment. 


Mr. Stevenson: ag think my question has just been 
answered. Ll was not clear in my own mind whether in your comments 
on subsection (a) that "harassment" was, in feces an 
all-encompassing word, so that the word "SoLiereation ‘and 


'“"sdvance" could be left out and "harassment" would, in fact, take 
Weheir place. 





Ms. Dranoff: There jeita Mdefinztien- ean "the -*code? +or 
"harass" which defines it sufficiently, both for the purposes of 
other kinds of harassment, as is contained in the code, as well as 
the sexual harassment. I think people understand the word “harass” 


a little more readily than the other that is used. 


Mr. Eaton: Under section 19 where you are talking about 


discrimination of occupancy, the practicalities of it bother me 
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sometimes. I can think of two situations where ladies have homes. 
The entrances and everything are separate, with a locked door 
between the areas, yet they prefer to have women in those areas. 


Here you are saying that there should be no discrimination 
allowed in that regard. To me, that is just.a, practical thing.wiie 
they want to make that kind of discrimination in their home, they 
should be able to. 


Ms. Dranoff: You do not want them to be able to rely on 
the sexual harassment section of this? 


Mrse Eaton: No, under. sections 19. 
Ms. Dranoff: Yes, I see the problem that you are raising. 


When we were reviewing section 19(3), we were more concerned 
inu- Dimittings marital ystatus,; —becausen We.awene concerned primarily 
about.. single mothers: .who may have ditficulty .«Gnoeisecurning 
accommodation. There are a substantial number three-family and 
four-family dwellings around. There seemed to be no reason that 
they should be limited from accommodation on that basis. 


Mr... Eaton: “Looking: dat .actesthey other gway,eeborthink swemicacm 
try and tie these things up too tight sometimes, so that you make 
it impractical ‘for situations like that. If a man came along and 
they said..they did not want: to rent, it ,to.a man, .they wanted same 
rent it to a women, he could cry discriminetion. 


MsguDranoff:elathinkalt sea question soba- 


Mr..-Eaton:; But I. do..not. think sthey esnould be able — tO. 
think if that person wants to make that kind of a decision about 
his home, he should be able to. Surely to goodness we are not 
going to go so far that we take every right away from a person in 
regard to what he can do with his own home in situations like that. 


Ms. Gordon: If they are going into a business though,. or 
they are going into the public, I think they should be subject to 
the laws. 


Merwe Eatons Surely.«the.slaw should.enot «be? sossticht ,chat ees 
tells a woman--in many caseS a widow--that she is going to have to 
rent that home out to a man if she does not want to; if she feels 
more comfortable having a woman renting the other half of the 
house or whatever. 


Ms. Dranoffi: ' Thate ds _whatewe contemplated in. .uttings 
that shared entrance, shared kitchen or shared bathroom, which 
would take care of that. In other words, if they are sharing their 
own home, there are likely a shared entrance, shared kitchen, 
shared bathroom facilities, and they should have that right in 
thats «sbhtuations Wes are.ustating sthatesthere, amicht bees ttuationme 
where there are two separately enclosed dwellings within the same 
home and maybe we should look at that. 


Mr. -Eaton: I can go for Jan =exanple right to my own 
mother. They have a separate entrance to the basement; there is 


nothing shared except there is one door in between the upstairs 
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and down. But she had problems with a younger renter in there with 
noise an@ so on, and every time now she would want a woman tol mene 
that apartment. She should have that choice as far as I am 
concerned. That is her house and she should have that choice. 


Ms. Dranoff: I guess what we are saying as a council is 
that in the permitted areas of discrimination--and there are many 
sections here which say although you are not supposed to 
discriminate, you can discriminate because of this#y thteassor 
this--we are saying that those should be as severely limited as 
possible. 


_ Mr. Eaton: I do not think she is discriminating. She is 
making a choice of what she wants to do with her property and her 
home. 


Ms. Dranoff: I think we agree in principle. It is just a 
question of a difference in the wording. 


Mr. O'Neil: On the question of sexual harassment, do you 
find this is quite prevalent? Are you having a lot of cases come 


mpefore your group in this area? 


Ms. Gordon: I think people are wanting to talk about it 
more than they have ever done. There have been a great many 
studies at different universities, and things like that, happening. 
and it is the same kind of thing that happened when we were able 
to talk about rape and wife battering. That came out so that 
people realized that women had a choice to their own bodies, and 
that women had a choice to say no. 


I think that sexual harassment is something that was always 
kept quiet because we always, again, were conditioned to say, as 


some people do say, that a woman would not be harassed if she had 
not asked for it. So I think now that it has come out and is being 
discussed. Yes, there have been many people talking about it. We 
now have books that have come out on sexual harassment, and quite 





a few studies done. And more women are less afraid to talk about 


met and*ediscuss it. 


Mr. 204Neils But in the number of actual cases-- 


Ms. Gordon: It will be interesting to see how many cases 


you get when this is passed. 


Ms. © Dranoffe-oThateets vight.» There» has) not been .a, forum 


[Min the past. 


Ms. Gordon: In terms of complaints, yes, but as far as a 


forum is concerned, I will be very interested, and I think you 
would expect quite a flood of cases. 


Mr. O'Neil: Do you realize that there may be harassment 
on the other side. You are saying women being harassed. It could 
be men being harassed too. 


Ms. Gordon: I certainly think a man will be able to do 


the same thing; absolutely. Everything that women ask ‘for: fer 
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women, where they had no lobby before or nobody to speak for them, 
actually helps men tremendously. 


Mr. O'Neil: Of course too, I would ask where, do you, draw 
that line. YOouware Saying in this “definitions or persistent--but 
where do you draw the line between charging a person before the 
Ontario Human Rights Commission with harassing, either a man 
harassing a woman, or a woman a man, and charging someone in an 
instance where you could really damage a person's Life ;for v-the 
rest of their Life in “any family! connections: @Where dos yourduag 
that line? 


Ms. Gordon: Excuse me, have they not always said exactly 
the same thing about rape? And has the court not decided on that 
basis, what are we going to do to the man and his family and his 
wife? Is that the way you want to decide? 


Mr. O'Neil: What I am asking you is where you draw that 
line? Where do you see it yourself? How would you define it? What 
proper definition would you give of "persistent"? 


ine 40M ar Mt. 


Ms. Dranoff: ~We' have ¢talked9 inv terms stofieecallang am 
sexual harassment, and defining the term for a person in a 
position of authority, and expanding from persistent solicitation 
or advance, she should just use the term sexual harassment. I 
think you have it defined in the act as a vexatious course of 
conduct, I believe. Section 9(g): "'harassment' means engaging in 
a course of vexatious comment or conduct." So, if it is sexual 
harassment, the term used in section 6, the word harassment has 
already been defined in the act, in a useful fashion. 


Mr. O'Neil: So you would take the definition that is 
there and be satisfied with that? 


Msi® Dranoirseinat.istragne. 


Ms. Gordon: And it is not something™ they ‘cCanp¥do0ee@in ae 
flimsy way. They would have to go before a forum. They would have 
to be judged just as many things are. Even a bond of peace. I do 
not know how that works, but you could just go-=" I think “this @ 
why we have a forum to assess that. People do not do that, or on 
the whole I would suggest that people do not put themselves up for 
public scrutiny or for any kind of "Scputiny at they =do. nee Gecs 
they have a case. And that is what the commission is for. 


Mr. Chairman: Thank you very much for your presentation 
to us ‘this "morning. “I think “vou” indicated Menaceyou swourd oe 
looking again at a couple of parts that committee members 
indicated and if you forward that to individuals, as you always 
Can, or to the whole committee through the clerk, we will make 
Sure that information is available to all members. 


The last group this morning is the Ontario Committee on the 
Status of Women; Lynne Sullivan, I believe. 


; Ms. Sullivan: Thank you very much ’\lLe®wouldpiiike ‘tomstanmg 
by introducing my colleague, Chauiva Hosek, on my right. 
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Mr. Chairman: Could we just, for Hansard, get the names 
and how they are spelled? 


Ms. Sullivan: Chauiva Hosek and I will jointly be 
presenting our remarks on Bill 7. I would like to start out by 
telling you who we are and differentiate between the Ontario 
Committee on the Status of Women and the Ontario Status of Women 


Council, which appeared prior to us, because I am sure some of you 
are very confused. 


We are nongovernmental. We are a voluntary lobby and public 
education group. We were established in the early 1970s after the 
report of the Royal Commission on the Status of Women. Our purpose 
initially was to lobby for the passage of those recommendations 
from the royal commission report which came within provincial 
jurisdiction. 


We have, Since that time of course, come up with new issues 
that were not evident in 1970 and expanded upon some of those 


recommendations. But basically that was our original purpose. We 


have over 400 individual members across Ontario, and in addition 
to that, we have numerous affiliated organizations. 


We are also one of the groups which made a presentation and 


brief to the committee that was set up in the mid 1970s to look 
mainto changes to the Ontario Human Rights Code. And this bill, I 


Suppose, is its major outcome in addition to the Life Together 
report. We will be providing you with the brief we wrote in 1976, 
and in addition to that, we have four pages of comments 


specifically on Beis 


Leiwould@ilike @tomstart' sout=by saying that sthere are some 
aspects of Bill 7 which we are pleased about. First of all, that 
the Ontario Human Rights Code has now been given primacy over 


other legislation. I think that was an important point although, 
mot course, we are quite dismayed that in the bill itself, 
regulations under part X of the Employment Standards Act have 


already been exempted from that primacy. We think that that was a 


very bad step indeed. 


We are pleased that sexual harassment has now been included 


as a prohibitive ground of discrimination; that marital status is 





| now included as a prohibited ground of discrimination, in regard 
to accommodation; that the definition of age has been expanded; 
-and that government contractors and subcontractors are now 


required to comply with the code, and sanctions are provided for 


noncompliance. 


Having said all that, we are pleased with the code, but not 


nearly as pleased as we would like to be. In our view, the changes 
meat? larehenefiilecteducinn| Bille 7) ares ofar from adequate, both as 
regards to the substance of the code and provisions Forereniorncing 
ot. 


We would like to make the point that although Ontario has 


traditionally regarded itself as a very progressive province and 
min the forefront of change with respect to human rights, in fact, 
Ontario has fallen very badly behind other jurisdictions. This has 


been very evident this morning. The two. groups which appeared 
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before us both mentioned a number of areas in which other Canadian 
jurisdictions are far ahead of Ontario. I ‘wouldiparticudar lyoeirte 
the federal jurisdiction, Saskatchewan, Manitoba in regard to 
retirement, and Quebec. So, Ontario certainly has lost the 
leadership role it once had back in the 1950s. 


We also feel that the government has had a very long time to 
work on this act. Our brief had to be submitted to the code review 
committee by May 15, 1976. That was more than five years ago. We 
are really not convinced this was the best that could be done. We 
see a number of areas in which significant changes can and should 
be made and we would hope you will be as convinced as we are that 
they ought to be made because, in our experience, if you do not 
get changes when the bill is before the House, itbwidile betra; very 
long time getting it before the House again. 


Bill 7 certainly gives the appearance of making substantive 
changes, “but 9 @n Gfact?-them chances Sard sraninaiaet believe the 
representatives from the Ontario Advisory Counciilmcon teSenier 
Citizens, who spoke first this morning, also commented on the fact 
that while part I of this act appears to confirm additional rights 
and extend existing rights in a- numberof areas, ‘these are 
limited, qualified, and in some “cases; virtually nullified by 
provisions in subsequent sections of this act. Bb. SH does 
virtually nothing about enforcement, which is an area in which 
Ontario has been very weak, even compared to other Canadian 
jurisdictions. 


Chauiva is now going to comment specifically on some areas 
Om tier act. 


Ms. Hosek: Thank you. These are some of the issues that 
are major concerns of OCSW, the Ontario Committee on the Status of 
Women, “regarding Bill. «7s -The (first Wst. en’ (thejogrounds gaa 
discrimination. The definition of age is extended here) from, the 
previous descriptions of 440% toe65yeto l8stto Gbys and Chee 
improvement as far as it goes, but we see some problems. 


First of all, re employment. There are more older women than 
men and the upper age limit of 65 will have a greater impact on 
women. We all know the conditions in which especially older women 
in Canada are living and the poverty of older women in Canada. 
These women may have a greater need even than older men to be 
employed. We also question the legitimizing of the practice of 
putting older workers out to pasture as a matter of public policy, 
and here we agree with the Ontario Advisory Council on Senior 
Citizens who spoke to you earlier today. 


Under Bill 7 nondiscrimination on the basis of age is also 
extended to other areas covered by the code; not just employment, 
but accommodation and services. Given the upper age limit, a 
landlord could now refuse to accommodate those people over 65 or a 
restaurant could refuse to serve certain older patrons. Surely, 
these anomalies in the extension of the age definition were not 


intended by the drafters of the legislation and we think something 
has to be done about that. 


The lower age limit of 18 also causes some problems. Some 
people under 18 would not enjoy the protection of the Human Rights 
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Code and yet there are situations in which people under 18 can, 
for example, be charged under. sexual offences as adults. In 
addition, persons under 16 or around 16 may be seeking employment 


or be employed and require protection of their rightsltiic 
employment opportunities and accommodation. 


Because of this problem, the Ontario committee recommends 
Bue imittengerorwethe © upper Sage 1Ulimitoo of 165--dn> other words, 
abolishing the upper age limit--and reviewing the lower age limit 
and its implications for those people who may be in the labour 
force and may, in other ways, be able to be treated as adults. 


The question of family, the definition of family is another 
problem we have. Here family is defined as "persons in a parent 
and child relationship," and this becomes a prohibitive basis of 
discrimination under Bill 7. When we wrote our brief in L976 »eowe 
used the word "parenthood," but developments since then have 
caused us to want to expand that definition. 


os 500atm-. 


The drafters of this legislation wish to secure the rights 
to employment and accommodation, and so on, to persons charged 
with the care of children, in this case mothers of the children, 
and we applaud that. But we think that the ground should be 
broader than family and that other types of dependency or support 
relationships should be recognized and protected. 


For example, people may be caring for elderly relatives or 
for friends who are not their parents. We want to point out that 
the Family Law Reform Act, in its support provisions, recognizes 
extended relationships that are worthy of protection, and we think 


mene Human Rights Code should be» consistent with this legislation 
and broad enough to cover dependency other than just parent and 
child dependency. We think it should be extended. 








Sexual orientation is omitted as a prohibited ground to 
Giscrimination and the Ontario committee strongly supports its 
PncLlusion. “In vl98l- there’ is’ no: excuse’ for “delay in “acting to 
protect nondiscrimination rights in this area. 


Ms? iSulaiivans We wantia toe gotten now"; toon look: mat the 
sections of the act which deal with nondiscrimination in services. 


Part I, section 1, -provides equal access to services on 
wear iousiiynondiscrmiminatorys basesp«sbutyethis right’ )is severely 


M@bimited by part II, section 18, which specifically limits access 
imeights where religious, philanthropic, educational, social, 
|fraternal and educational organizations exclusively engaged in 
meerving the interests of similarly identified people, whatever 
that means, are concerned. Linda Silver Dranoff nas pointed out 
one of the areas in which this is a concern to us specifically. 
She used the public decency clause. We feel that with regard to 


Part II, section 18(2), which we call the "Granite Club clause," 


| this could also apply. 


Everyone recognizes that nondiscrimination in services and 


facilities is a complex area. There are services and facilities, 
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such aS, community centres, restaurants, “hockey “arenas, or 
what-have-you, which most people would regard -as’ public te Them 
there are those which most people would regard as private and 
justifiably exclusive, such as, private clubs. However, there has 
been considerable controversy relative to what is truly and 
justifiably privete anc exclusive, so these sections are of great 
interest to the Ontario Committee on the Status of Women. 


We are both shocked and concerned that the revised Human 
Rights Code does not provide equal opportunities for girls, ang 
women in sports and recreation despite two human rights cases, 
those of Debbie Baszo and Gail Cummings, where the inadequacies of 
the existing legislation were amply demonstrated. We see nothing 
in this bill that will remedy that situation. It is true that 
unincorporated associations now come under the purview of this 
act; however, we feel that the exemption in part II, section 18, 
regarding religious, philanthropic, et cetera, organizations could 
be used to perpetuate those kinds of situations. 


Therefore we recommend that section 18(2) of Bill. 7a whic 
provides exemption with reqardw ito facili tice sand services 
exclusively engaged in serving their menbers ;eetor:* sami larity 
identified people, be qualified so that discrimination is not 
permissible if the organization is in receipts of: public» money; 
including grants, loans or something similar, @or biuses) ¢publicky 
supported! facilities Invthis way, organizations that desire to be 
exclusive can be so as long as they support theirecexclusivity 
themselves. I would point out that in this regard, we would 
include such things as Wintario grants, because 4 number of 
unquestionably private clubs get Wintario grants and we think that 
bssiquiee) anexcusable, 


Ms. Hosek: We want to talk. about nondiscrimination in 
accommodation. Part I, section 2 provides equal treatment in 
accommodation, but, again, this is severely limited in part II, 
section 19. People with children or other dependents and those 
involved in common-law, heterosexual or homosexual relationships 
are particularly disadvantaged by restriction in accommodation. 
The Ontario committee recommends that section 19(3), which allows 
discrimination in small buildings on the basis of marital status, 
be deleted, along with section 19(4). The latter provides an 
exception to nondiscrimination on the basis of family dwellings 
with a common entrance and is so broadly written that it could be 
construed to allow high-rise buildings to be adult-only buildings. 


Ms. Sullivan: With regard to nondiscrimination in 
employment this is an area where! we fee8-—.strongly Vthate ithe 
equality rights ‘conferred’ in “the first®epartleare sconsiderabiy 
limited and “unduly "so “by Sparteell lofe keneroact.ag Re bigzous 
philanthropic, social, fraternal and educational institutions are 
allowed bona fide occupational qualification exceptions. 
Consistent with our previous recommendation, we would limit such 
exemptions to organizations not in receipt of public funds and not 
using publicly-supported facilities. 


Bona fide occupational qualification exemptions are also 
allowed to employers under section 21(6)(b) based on age, sex, 
record of offences or marital ‘status.. With» perhaps “some, few 
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exceptions regarding age, which may sometimes be a bona fide 
qualification for reasons of public safety, we can conceive of no 
bona fide exemptions on the basis of marital status and we have 
great difficulty coming up with any on the basis of sex, although 
people have suggested that wet nurses and sperm donors might 
perhaps qualify under those criteria. 


Moreover, we are very seriously concerned about the way in 
which bona fide occupational qualification--BFOQ--exemptions have 
been misused in the past. Just to illustrate the nature of our 
concern, they have been very badly misused with regard to things 
like group homes, which are funded with public money, as I am sure 
you know. 3 


We are personally aware of instances when authority for some 
Of those homes was changed from the Ministry of Correctional 
Services to the Ministry of Community and Social Services. All of 
sudden the homes applied to ComSoc for exemptions for the couples 
who ran those homes and they were getting sex-based exemptions for 
the sort of leader in the homes or the chief person in the homes. 


I do not know what they were telling the Ontario Human Rights 


Commission about their reasons for getting those exemptions, but 
they were certainly getting them where they had not existed 
before. So, we do not think that should be allowed. 


We would recommend, in this regard, that marital status be 
Belietedicoasioeve basis for which’ ‘auh bona fide occupational 
qualification exemption is ever allowed. We would also like sex to 
be deleted; however, we are not so deluded as to think you will 
really do that, although you ought to. Therefore we would 


_recommend if BFOQ exemptions on the basis of sex are allowed to 


continue that employers be required to apply for a BFOQ exemption 


(on a case basis and not for a group of jobs; that the employer be 


required to prove the validity of the requirement; that employers 
be given a BFOQ exemption number, if exemption is granted, and 


this number be quoted in advertisements or when soliticiting 


| applications; that all exemptions granted be published in the 
Ontario Human Rights Commission's periodical, Affirmation, and 
quoted annually in the annual report of the Ontario Human Rights 
Commission so that they are subject to public scrutiny. 


Ms. Hosek: As we noted at the outset,. we are pleased 
that sexual harassment is included as a prohibited basis of 
discrimination in the new Human Rights Code in Bill 7. However, 
the provisions of Bill 7 require substantial modification. There 
is reference to a person in a position of authority and the 
Ontario committee thinks that should be deleted because co-worker 


sexual harassment should also be prohibited. 


Harassment by co-workers on other bases is now prohibited. 
In other words, it is not simply a person in authority, but also a 


“person who’ is a co-worker is prohibited from making racial slurs 
and comments to another co-worker. On the same basis, we think 


that both persons in authority and persons who are co-workers 
should be prohibited from engaging in sexual harassment. 


The statement that a person knows or ought reasonably to 


know that solicitation or advance is unwelcome should also be 
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deleted because we do not think you can judge what someone should 
know or does know. The emphasis should be on the action and not on 
its supposed motivation, which ise Hote upto tis ato determines 


The government had also promised that the amendments would 
cover those who would countenance sexual harassment and Bill 7 
does not do this. It only provides, under part IV, section 38(4), 
that such a person is to take steps to prevent a continuation or 
recurrence of sexual harassment in the future. We thinkhithilessre 
insufficient as encouragement to employers to deal firmive Wat 
harassers and to develop a preventive approach, which we think sas 
extremely important. 


Therefore the Ontario committee recommends that Bill 7 be 
amended to effectively deal with those who countenance sexual 
harassment. Our sense is that if an appropriate atmosphere is 
created in the work place, the problem could disappear or be 
severely limited, and that would be the best way to deal withooe 
in the future. 


de2) HOON 


Ms. Sullivan: Provisions to the Human Rights Code 
incorporate the notion of indirect discrimination in section 8 and 
section 10. However, we are of the opinion that these sections are 
So narrowly framed that they really do not enlarge upon case law 
which is already there under the existing code, specifically the 
Ann Colfer case, which involved the imposition of height and 
weight requirements based on national norms for males, which was 
deemed to be discriminatory, and the Singh case, which involved a 
man who was applying for a security guard's position and because 
of his religion wore a turban and was denied a job, and that was 
found to be indirect discrimination. 


We think of this as rather a critical shortcoming since it 
is generally agreed that it is very important to address policies, 
practices, agreements and systems that impact adversely on groups 
who are protected under human rights legislation. In the light of 
this we would recommend that part II, section 10, be replaced by a 
section worded in such a way as to effectively deal with the 
problem. 


We think that you should look at two possible examples of 
sections which deal much more adequately with this problem: 
section 10 of the Canadian Human Rights Act, which is known as the 
deprive® or ‘tend “to “deprive clause,’ “which prohabitsampolicies 
practices and agreements that deprive GE tend to deprive 
individuals of opportunities based on a prohibited ground of 
Giscrimination. We have attached the wording of that to our 
submission to you this morning; also ‘the definition” of > indirect 
discrimination, which -is°°“uséd= in “the @United™ Kingdoms 7 sea 
Discrimination Act,’ both of which™are far ’more™ relevant to stra 


actual nature of the problem than what is provided in °this@act' em 
section 10. 


We have a similar program with the definition of special 
programs or affirmative ‘action® ime Bill 9709) Deere Munclear vewis 
Ontario has developed yet another description of special programs 
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when workable--and, I would argue, much better--descriptions are 
available in other statutes. Our lawyers advise us that there are 
countless legal problems involved with this definition because it 
has three different parts to it and the latter two parts could be 
interpreted in the light of the first part, which focuses on 
economic disadvantage. You could get into a long hassle with an 
employer having to prove that it was all right to undertake a 
program because, in fact, his workers were really hard enough done 
by to benefit from such a program. 


It is ironic also that affirmative action programs are meant 
to achieve a positive purpose, yet if you read this definition it 
is entirely phrased in the negative. It says "a special program 
designed to relieve hardship or economic disadvantage or to assist 
disadvantaged persons or groups to achieve or attempt to achieve 
marae -SOPpOr tini ty or Ms that “isis hhikelyo ito oncontribute sto. "the 
elimination of the infringement of rights under part I." When I 
read this as a lay person I feel women are being described as 
Bosna scases Tandetd: ethinkecitweis: really -not: a very» »adequate 
Gefinitionwatvall.. We are prepared to help you in this regard as 
well. : 


We have attached for your edification a section of the 
Canadian Human Rights Act, section 15. It is considered a very 
good definition of special programs and it was cited in a number 
of briefs filed with the joint Senate-House committee on the 
constitution. We hope you will have reference to that much better 
definition. 


Next we think there has been a serious omission in Bill 7, 
the revision to the Ontario Human Rights Code. The status of women 
council has also noticed it. Equal pay for work of equal value has 
not been included in this bill and obviously it should have been. 


We would like to see equal pay for work of equal value added 
and it should cover all forms of compensation, both direct and 
indirect. It is our belief that equal pay for work of equal value 
Seals» imuch! tamore \ effectively \ with the, true nature. of; the 
problem--that is, the discriminatory nature of job evaluation 


systems. I think that Canadian experience in other jurisdictions 
has proved this. 


in addition #1 would pointimut' that) inthe United States’ they 


are now moving to some degree away from using a labour standards 


type of approach to equal pay, which they were formerly doing 


under the Equal Pay Act, and have started taking cases under title 
Imeeven of «the: “Civil Rights Act, which is» a human rights: type 





approach and seems to deal much more effectively with the problem. 


I would also point out that we feel that equal pay for work 
of equal value has been rejected for the wrong reasons in Ontario. 
It is clear to us, although it is obviously not clear to other 
people, that business is not going to flock away from the parties 
Bhney. now..vote, for if. this..is) put into law, although of course they 


will say that they will. 


It is also true that a number of the people who have spoken 
against equal pay for werk of equal value have used totally 
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erroneous reasons in what they have said. They havewsaid, “for 
example, that you would be comparing men working in Sudbury with 
women working in Windsor. They have said you would be comparing 
men with men and women with women, none of which is true. 


Because we are also saying that pay, under equal pay for 
work of equal value, should be defined to include all forms of 
compensation, we would also see the regulations under part X of 
the Employment Standards Act now put under the Human Rights Code. 
we feel that in addition to being put there these regulations, 
which deal with nondiscrimination on the basis of age, sex and 
marital status in employee benefit plans, need to be updated to 
reflect progress in this area since they were first passed inw1L9 7S 
and developments in other jurisdictions. There is no question that 
when Ontario brought these in 1975 they were providing leadership 
in Canada in so doing. However, there are a number of significant 
areas, such as treatment of pregnancy and pension funds, where 
they need to be very much improved upon. 


In this regard we would also see protection of 
nondiscrimination for people with handicaps and employee benefit 
plans being included in those regulations, rather than being 
treated in the substance of the act as they are here. Therefore we 
would recommend that sections 21(3), (4) and (5) be deleted and 
when they are rewritten to form part of the regulations we would 
hope not to see across-the-board blanket pre-existing conditions 
clause exemptions related to people with handicaps. We feel 
Sears, there is no good argument to be made for that kind of 
chang. 


With regard to provisions for contracting on equal terms, we 
oppose the exceptions in this area on the basis of sex and marital 
status contained in part II, section 20. We feel strongly that the 
insurance industry has seen fit to discontinue discrimination on 
the basis of ‘race and*’ethnic® “origin sa numbers -otimyears, tagon 
However, individual women are still disadvantaged in purchasing 
insurance and annuities on the basis of group characteristics and 
distinctions based on marital status still apply in areas such as 
car insurance. Age also applies there. 


_ We recommend that sex and marital status be deleted from 
section 20 and that age be deleted in respect of car insurance. 


Ms. Hosek: We welcome steps in part II, section 23, to 
require that government contractors and subcontractors, and those 
in receipt of grants, loans, contributions or guarantees, comply 
with the Human Rights Code. However, we are afraid that the 
practical effect of section 23 will be very limited. The clause 
does not constitute contract compliance as we conceive of it, and 
we are of the opinion that the government also does not see it in 
this hohe. 


The penalty provided for noncompliance is cancellation of a 
contract and refusal to contract again with the party concerned. 
In practice we think that debarment from future contracts is more 
likely, since few contracts would outlast an Ontario Human Rights 
Commission investigation. 
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Since section 23 is intended to provide a SPUL« »ta 
compliance, as well as a meaningful penalty for noncompliance, we 
recommend the active enforcement of this section. Our 
recommendation 12, which we will pass to you, is the following: 
That under part II, section 23, government contractors and 
Subcontractors would be required to undertake affirmative action 
programs. They should be monitored by an agency which is 
specifically set up for that purpose. 


On the matter of enforcement, in Bill 7 we see no meaningful 
changes to improve the enforcement of the Ontario Human Rights 


Commission provisions. This has been a weak point in Ontario in 
the past. 


The requirement for a board of inquiry to report within 30 
Pays /°which®is» put! forward as a help» to enforcement in part IV, 
section 38(5), is meaningless because failure to report that 
requirement on time could only hurt the complainant, it could hurt 
no one else. Therefore we recommend: that the Ontario Human Rights 
Code be amended to include the right to pursue a civil action at 
any stage, including at the outset of a case; that more staff and 
financial resources be allocated to enforcing the code; and that 
board of inquiry chairs be paid an appropriate per diem so that 
their decisions may be written in a more timely fashion. We feel 
right now the kind of pay that they are given makes it very 
mieticudta-for) them .to take the time required. to comply quickly, 
given the other requirements on their time. 


We also think complainants who wish to have a decision 
reconsidered should have reference to a third party and not to 
another member of the commission staff. The Human Rights Code 
should also provide for representative actions. 


12:10 p.m. 


Ms. Sullivan: I would like to close by commending the 


_human rights commission on some of the enhanced efforts it has 
Made with regard to public education. They are now producing a 


little newspaper called Affirmation and you are generally seeing 


| More things about human rights in public places, on billboards and 


Phat©sort. of thing. We urge that this be continued. 


In particular we also urge that detailed data on the number 
and types of complaints as well as case summaries be made 
available. There have been some efforts to do that and we think 
Beat) that is. a yery.useful way of the,public monitoring what kind 
of decisions the commission is making and also of keeping up to 
date that it is in fact taking active enforcement. 


I would also like to state that at the beginning of the 


hearings today Sheila Copps raised the problem of the time frame 





for these hearings. That is something we would like to mention to 


you too. We saw the ad about these hearings in last Wednesday 


morning's Globe and Mail, which gave us precisely one week to get 


here. 


We called the clerk's office and they were certainly very 


nice and very helpful, but we were told that the hearings were 
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starting that night at nine o'clock; that they were taking place 
Tuesday and Thursday mornings and Wednesday evenings until June 
16; that there was very little space left on that agenda for any 
more groups to be heard. 


When I asked whether the hearings would be extended the 
person could give me--and I am sure with justifiable reasons--no 
idea of whether that would be the case. So we felt we had to press 
very hard to be included in the first’ parts of the* hearings orgwe 
would get no hearing at all. 


Now we had been on the list to have a hearing last January 
when a Similar bill was before the previous House. You may well 
say that since we were getting prepared for that we should have 
been prepared for today too. But in the meantime of course we had 
no idea when this act was going to be reintroduced, when hearings 
were going to be held, and if in fact the same bill was going to 
be reintroduced. This put our group, and I am sure many others, in 
a very bad situation. 


We are submitting to you today our 1976 brief, along with 
four pages typed by a rank amateur--myself--of recommendations 
regarding the substance of this. I am sure we could have done a 
much better job with that as well as with our presentation today 
if we had had more time. I think there probably are groups out 
there who would like to have a hearing who are not going to have 
one because they think there is not enough time and they are not 
going to get.one. 


I would like to make the recommendation that some notice be 
put in the paper or announcements on radio or something. I would 
also like to state that although we have prepared in a hurry we 
hope that you will take our recommendations into serious 
consideration when you make yours. 


Mr. Chairman: Thank you” *very-) much. tT" certainly ©" cag 
assure you that we take all the recommendations in a serious way 
and certainly yours. Are there any questions that anyone in the 
committee has? 


Ms. Copps: “There is* so “much "there thatpeit)-is*thardwaes 
Start, but I will Just pick out a couple"of aredes One Vl edids have 
some concern with is where the commission has provided for the 
opportunity to restrict employment sometimes where bona fide 
religious, philanthropic, sexual or other requirements are deemed 
to be a necessity of the job. 


You have suggested that that aspect be altered or removed 
and I would think that it would pute you in somewhatiot aldveticum 
position in the way that that act is proposed. Let us suppose you 
wanted to hire an advocate for women's issues and all other things 
being equal, you might want to give preference to a woman over a 
man. If you struck that clause from the proposed act it would not 
give you that opportunity. 


Now I can understand why you feel there are certain 
loopholes that it may also be applied to. But if you struck the 
clause completely then you would also open yourself up to not 
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being able to, in bona fide circumstances, give preference to one 
sex or another for example. 


Ms. Sullivan: Well, we do not get any public money, so 
we are all right in that regard. Wintario has not showered us with 
any grants and we are totally a volunteer organization. 


I understand the point that you are making, and certainly, bt 
is something that we have had a lot of discussions on ourselves. 
We are really concerned about the way the BFOO exemptions have 
been used. It has been very serious indeed. 


Ms. Copps: Maybe you could also advise people--I had to 
find out what BFOQ was. 


Ms. Sullivan: Bona fide occupational qualification. 


MSfee Opps: Tebne ~ others i thing actually” swas’* ‘raised .anw the 


previous GBouptandwyourmake mention fofmit also. Itcis justein the 





definition of employment. Section 4(1) of the act just gives every 
person the right to equal treatment in employment, but it does not 
specify, for example, seeking employment, advancement and that 
kind of thing. Do you have concerns there? 


Likewise, subsection 2 of that section does state that an 
employee has the right _to freedom of harassment by an employer or 
another employee, whereas when you get into the definition of a 
person in authority, that seems to contradict what is being said 
Boupartisi section 4(2) ; 


MsiteSublivan: .ohe think’ Lindas Dranoff's: point. .this. morning 


Bor vsection e4(2)> (rs .quite true. We did not “particularly notice 
that wording. We hit more on the indirect discrimination clause 





later on. I think clearly they have to really broaden this act or 


it could be very narrowly construed. 


Meee CoppsssButs “in section 4(2) it talks about harassment 


and you have mentioned you feel that harassment should be applied 
in amore general way rather than just to a person in authority or 
one of the superiors. It seems to address that in section 4(2), 
but when you go back to the enforcement, it specifies a person who 


is in authority and who also would have to have knowledge of the 


Tact. 


Msiec SQllivans ~Wey think! that person (in authority. is a 


really severe limitation, because co-worker sexual harassment id 
_knoen. It is absolutely true, at least in studies that have been 
done, that most reported cases are supervisors harassing, because 


they have something to hold over someone's head. But co-worker 


harassment is certainly known. 


Ms. Copps: You also suggested that you might consider 


eliminating under section 38 the area about the superior who was 
in possession of knowledge, et cetera. You think that part of the 
qualification should be dropped. But if that were dropped and 
menere was nothing put in its place, i1t would put an employer 
potentially in a situation of being charged with discrimination of 
which he or she had no knowledge. 
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Is there another way of working that wording? You felt that 
brought too much into deciding somebody's motives or something. It 
is on page 15. 


Ms. Sullivan: We were making the point that the 
government has not really done what ite isaltdv bts Was EGGingetoy das 
The government said it would quite clearly get at the issue of 
countenancing harassment. And this does nothing on the first go 
round, and tells you that subsequent to someone being found 
guilty’ you. ean; Sin” the -ficure ys be required to deal with the 
problem. 


I know in the United States there have been a lot of cases 
in this area. It is one of the more effective ways of getting a 
company to have a policy against sexual harassment and do some 
work themselves, if they feel that they are liable for not doing 
anything about harassment that occurs, and not taking preventive 
measures. 


Ms. Copps: So, you ‘say/) that. yous would,,be,,happy LE) thee 
section were just entirely struck. 


Ms. °Sullivan: <Not © thels section,» \butesatheowiimicabion- gas 
want countenancing of sexual harassment clearly covered as 
prohibited. 


Ms.) Copps: 'Countenancing pimithat is where I would see a 
problem. Countenancing implies tmpLICHe knowledge. In my 
understanding of the word countenancing, if you are countenancing 
somebody's actions, you have to have prior knowledge of them. And 
prior knowledge may not have been established. I understand your 
point. People may use this as a loophole to get out of it. But I 
would think there must be another way of attacking it so that you 
do not allow employees to countenance sexual harassment, yet they 
are at least given the benefit of having prior knowledge. 


Ms. Sullivan: That may be giving them too much benefit 
because there are certainly a lot of things that they could do. 
Countenancing was the word that was suggested by our lawyers, so 
we are open to other words if someone has a better one. 


Mr. Stokes: It makes for more litigation for lawyers. 


Mr. Chairman: Are there any other questions from members 
of the committee? If not, we thank you very much for appearing 
before us today. You do have copies there for us? Do you want to 
distribute those now? Perhaps if you deposit enough with the 
clerk, he will make sure that eveybody on the committee gets a 
copy. 


L320) pam. 


. Ms. Copps: There were so many things you talked about, 
it is hard to remember all of them. There was the issue of 


enforcement and how the present code has not been able to enforce 
properly. 


There seem to be two distinctions that people are drawing 
here. One is the question of the time limit in regard to the bill 
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and to come to a conclusion, and the other one is the actual 
enforcement of its provisions. What do you think of the objection 
that was raised today, that would see that the human rights 


commission, at present with powers of search without warrant, with 








perhaps too much power? 


Ms. Hosek: That iS a power to investigate rather than 
the power to enforce. We are more concerned with powers of 
enforcement here in our recommendations. We have not really 
thought out the implications of some of the questions Mr. Renwick 
asked about investigation. That is something we want to think 
about further. 


We were most concerned not about the investigative end but, 
once whatever process everyone has agreed to as reasonable and 
fair has been gone through-- It is ironic that Mr. Renwick was 
concerned about that, because whatever the investigative 
procedures, the record of enforcement is not very good. So the 
stories about whatever might happen in the process of 
investigation, if indeed there are problems, do not eventuate in 
very strong decisions at the other end of the process. That is 


mwhere we think the effort should be made to make sure that once 
the investigation has gone on with as appropriate and decent 


limitations on action as possible, the enforcement level is really 
very weak and that is where we think the energy should go. This 
bill does not address_that at all strongly, both the procedures 
for making enforcement happen more quickly and the penalties at 


the other end. 


Ms. Copps: Have you seen any statistics? We have not 
actually seen them yet. Maybe we will get into them when we go 
into the clause-by-clause study. We did get a chart on how many 
complaints had been issued, how many complaints had been resolved, 
but there is actually no breakdown as to the enforcement that the 
human rights commission is responsible for at present or has 


_accomplished over the last few years. Is that information 
available? 


Ms. Sullivan: We do not have recent information. It used 
mot to be available at all. A lot more is available now than ever 
has been, but I have not looked recently at what they have. 


There was one question earlier that the gentleman next to 
you asked: how prevalent sexual harassment was. We understand 
there were 200 complaints laid last year, and in the absence of 


Mmepecific prohibition against it Lire ecne. sacri think that is 
indicative that there are a lot more out there, if people knew 
they had an avenue of redress. 


Mr. Stokes: You would not suggest taking care of 


discrimination in this by countenancing harassment as has been 
suggested? 





Ms. Sullivan: I do not think that is what we meant, no. 


Mr. Stokes: I am sure you did not. It is awfully 


Bifficult to follow all of the things that you said in such a 
brief period of time. Not having had your submission in advance to 
_ follow aloendvwith you, we are going -to have: co take time to study 
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both your submission of 1976 and your remarks on the previous bill 
of 1980. 


I realize that you did not have much time to prepare for any 
reaction you had to Bille-/,. bul lesnugder ce think what it would 
have been if you had had sufficient time. 


Ms. Sullivan: Maybe they should have héted use townwrite 
the act. 


Mr. Chairman: Thank you very much. It ig™past T20ce'clock 
30) We Wi llmacddournounci eso’ o'clock tomorrow evening. 


The audio-visual presentation that we referred to last night 
will be at two o'clock in committee room NO 3°28 


The committee adjourned at 12:24 p.m. 
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THE HUMAN RIGHTS CODE 
(continued) 


Resuming consideration of Bill 7, An Act to revise and 
extend Protection of Human Rights in Ontario. 


phe, Acting. Chainmean. (Mr. Eaton): I° see a quorum. I call 


on Dr. Bhagan to take his place up here. 


Miao. woOOunSOn: Mr... Chairman, I /*wonder’ if “we ‘couYa 
have clarification. We have six presentations tonight and since we 
are running an hour late, do you have any intention of setting a 
time frame? 


PUCEwectang Chaltman: NO, we will “let the gentilement make 
their presentations and any questions that you may have will be 


put to them. If we run out of time, we will reschedule the others. 


Meee eae oO nSON: wonsWwOohnder, _ then; it Is-could-ask: the 
committee if they would agree on a time frame so that everyone 
could be heard tonight. 


Mr. Stokes: That would depend on the presentations of 
those whom we have invited here, would it not? 


The Acting Chairman: We will take them as they come and 
see how the time goes. 


Mr. Martel: I think what the member is attempting to do 
is to accommodate the people who are here. At the same time, I 
would suggest that what my colleague says-- 


MivaJo sMeaJdonnson:, The ‘only problem is, Mr. Martel, that 
Sometimes you spend an hour on the first presentation and it 
leaves a very few minutes for the rest of the people. 


| fiance: Tbut It is a disservice sto “those people” “who 
prepared presentations. 


Mende, connson?: Allright, I simply brought’ 1t- up. 


Mr.- Martel: “No; I° am glad you brought ‘it up. Tam just 
Ssaying-- 


The Acting Chairman: We are using their” time WOW, co ste. 
the gentleman get on with his presentation. 
Reverend Bhagan: My name 1s Ken Bhadan,. cor. the. Fecora, 


so that we have the pronunciation straight. I am the chairman of 
the Religious Leaders Concerned About Racism and Human Rights. 


zZ 


With me this evening making the presentation is Mrs. Susan 
Kilburn, a member of the committee. 


I will just give a short introduction, Susan will address 
five issues we are concerned about in the bill and then I will 
present the conclusion. 


First of all our Religious Leaders Concerned About Racism 
and Human Rights would like to express our sincere thanks to Hon. 
Robert Elgqie, Ministes of, Labour, for presenting bl) Ys i -ceae G 
Ontario Legislative Assembly. 


This group, Religious Leaders Concerned About Racism and 
Human Rights, submits this brief as part of an ongoing effort te 
promote positive attitudes towards minorities in Ontario. The 
members of our group include religious leaders of the Jewish 
faith, the Muslim faith, the Catholic church), =-the=Uniced-—ciur cae 
the Anglican Church, the, Puesbyter ian church, the Lutheran church, 
the Baptist church and the African Methodist Episcopal church. 


9 p.m. 


The legislative committee is currently working to promote 
adequate human rights legislation in Ontario. Ontario's present 
Human Rights Code was first enacted in 1962. Since that time, new 
issues and needs have developed. In 1977, the Ontario Human Rights 
Commission presented the government of Ontario with Life Together: 
a Review of Human Rights in Ontario. This was followed "by cine 
Pitman report, Now Is Not Too Late. Both these documents made a 
number of recommendations for changes in the Ontario Human Rights 
Code and in the Ontario Human Rights Commission. 


Bill 7, currently before the Ontario Legislative Assembly 
and this committee, is an attempt to “act “upon” some "or eneca 
recommendations. It cannot be considered adequate, however, as it 
ignores several important concerns of our committee. Susan is 
going to address those concerns. 


Mrs. Kilburn: First, the issue of gay rights has )beer 
given extensive coverage by the media. This attention reflects the 
severity of the prejudice that homosexuals in our province 
encounter in their daily lives. The members of this committee 
believe in the principles of tolerance and understanding expressed 
by the religious documents of their respective faiths. All these 
documents demand justice and respect for every member of our 
society, without exception. 


Under Bill 7, homosexuals in Ontario continue to be excluded 
from the protection of the law. This committee recommends that, 
following the precedent set in Quebec, sexual orientation be 
included in the prohibited grounds for discrimination laid down in 
Pact 1 of “the Ontario Humanekighes Codes 


Second, the Ontario Human Rights Commission was set up under 
the Ministry of Labour at atime when the effects of 
discrimination were felt to be most serious in the area of 
employment. Since that time, Minority group members' have 
complained of discrimination in many other areas of their lives. 


3 


It is no longer appropriate for the commission to function under 
the Ministry of Labour. We therefore recommend that the Ontario 
Human Rights Commission be made an independent agency accountable 
directly to the Ontario Legislative Assembly. 


Third, under section 26 of Bill 7 the Ontario Human Rights 
Commission can recommend that a company convicted of an offence 
against the code initiate an affirmative action program. The 
wording limits the power of the commission in this matter and does 
not ensure that the company adopts such a program when asked to do 
SO. 


at) FORG@er to “strengthen. tthe social (impact eof thisiilew,icthe 
Ontario Human Rights Commission should be given the power to 
enforce the implementation of affirmative action programs when 
circumstances warrant it, and the wording of section 26 of the 
Ontario Human Rights Code should be strengthened accordingly. 


Fourth, the race relations division was created in response 
to a changing society with more visible minority members and 
increased needs in the area of race relations. The programs of 
this division stress community involvement and are designed to 
encourage positive intergroup contact and to prevent 
discrimination from developing. At present the race relations 
division does not have real control over the implementation of 
these programs, as it is dependent on funding from the Ontario 
Human Rights Commission. The effectiveness of the race relations 
Givision would be increased if it were given an operating budget 
independent of the human rights commission. 


Meme lise@aaG)Gatviiitin) point) Sconcerning® thee race” relations 
offices. It is our contention that the work of the race relations 
would be much further if they were in storefront locations across 
Metro rather than at 400 University Avenue, which is a somewhat 
intimidating edifice. 


Reverend Bhagan: The members of Religious Leaders 
Concerned About Racism and Human Rights have discussed Bill 7 and 
agree that the above changes must be included in the Ontario Human 
mraghts’ Code in order *to make it truly effective and capable of 
meeting the needs of our society. If we are to protect the rights 
of all our minorities, we need adequate legislation. 


This brief was circulated. We have attached a list of the 
members of our committee and I would like to correct a typing 
error on that sheet. The name, Reverend Tim Tyan, should read 
Reverend Tim Ryan. 


The Acting Chairman: Thank you both for the 


presentation. Mr. Johnson, you have the first queston. 


Mr. J. M. Johnson: I would like to ask a few questions, 
mostly related to your first statement. l find it intriguing that 
Religious Leaders Concerned About Racism and Human Rights should 
mao ain: loneigayairights since! tite ds: snot. sevens 1p the Ubnlis) gaat 


besides that fact, it concerns me that you mentioned you represent 


religious leaders of the Jewish faith, the Muslim faith, et 


cetera. 
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We had a presentation from Mohammed Qaadri on June 4 and 
when oT ‘asked@@him “nts | Gpiniom abouw sexual orientation he 
emphasized--and: I stand to be corrected--that homosexualism was a 
disease. 


There seems to be quite a difference. Do you or Mohammed 
OQaadri represent the Muslim faith, or who does? Which group 
represents the true Muslims? 


Reverend  Bhagan: ly (CO Ce think wem, have said we 
represented the Muslim faith. I said the members include religious 
leaders. You will see from the list of members on our committee, 
Ikram Makki is the Muslim representative. I cannot speak for the 
Muslim faith. 


Mr 2 J aa Mece Johnsons BSom fia wesinaveeen0 presentations, we 
can have 10 different interpretations? 


Reverend Bhagan: I cannot speak for 10 interpretations. 


Mr. J. M. Johnson: But you implied you were speaking for 
the Jewish faith, the Muslims, the Catholics, the Unbted*» church; 
Chery sAng Lican Schunch, the Prebyterian, Lutheran, Baptist and 


African Methodist churches. I just do not think that is so. 


Reverend Bhagan: Mr. Johnson, in ‘the first..panagraph of 
our brief it says, “The members include regligious leaders. <-mnme 
think that does not say we represent, rather we are saying the 
members of this committee include members of these churches and 
faith traditions. I am not saying who Mr. Makki represents, but he 
is a Muslim and sits on the committee as a religious leader. 


Mr. Stokes: On a point of order, Mr. Chairman. J think 
that any members of the public who present a briiefl on, behalftijos 
themselves personally, or who choose to identify they; or op. ee 
which they belong, have a perfect right to be here to make a 
presentation. 


It is a written brief. The honourable member who raised the 
guestion is entitled to draw whatever conclusions he wishes to 
draw from either the written or the verbal presentation. 


I do not think anybody who takes the trouble to come and 
speak to Bill 7 should be subjected to this kind of harassment. He 
is here to make a presentation. The honourable member can draw 
whatever conclusions he wants, but I would ask him to refrain from 
any harassment of any witness who takes the trouble to come here. 


The? Acting Chairman: Sheinave’ hear ceeyour pointwotitorder. ss 
do not know that it is particularly a point of order, but you have 
made your point. The member has the right to ask him what 
questions he wishes. Do you have further questions? 


Mrs!di) Mt-odohnson-?) Mra’ CHainman,) Seritesenteetihatt@orenams 
from the former Speaker. Harassment )is» what) thisssbilY ais sally 
about. Ihave the right to ask asiquestion ‘about Jasmembér” ofjiche 
public who is making a presentation on behalf of several religious 
groups. I asked that as a point? of* clarification *1iw it eccecmucas 
meet with your approval, that is too damned bad. 
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Mr. Stokes: That is not what this presentation says. He 
has a right to advise of what group he is associated with. He is 
not coming here as a spokesman for the entire group. There is a 
very important distinction. That is the reason for my raising my 
point of order. 


The Acting Chairman: I guess that is what the member is 
Beying to Clerify; whether he is representing a large group ‘or is 
Just there as an individual. 


Mies) . SOnNSsOn: “Mr. Chairman, on a further point of 
Siarification, I would like to just read: "This group, Religious 
Leaders Concerned About Racism and Human Rights, submits this 
brief as part of an ongoing effort to promote positive attitudes 
towards minorities in Ontario. The members include religious 
leaders..." et cetera. 


I apologize if I am wrong. It was my understanding that you 
are making a presentation on behalf of the churches that you 
stated in the brief. Is that incorrect? 


Reverend. Bhagan: .On .behalf of “the’=people >on the’odase 
sheet. On page three of this brief is a list of the members of 
that committee. We are making this presentation on behalf of all 
those people listed. 


oelO p.m. 

Maa eM ee OnNSOU SON oda Curtner. point.of clarification, 
you are making the presentation on behalf of individuals of each 
of the the groups mentioned on the last page. 


Reverend  Bhagan: Who have called themselves Religious 
Leaders Concerned About Racism and Human Rights. 


Mow stokes: ~ Youvrinally ‘got 1t. 
enter ,eCtren:..On, Yvcome .ons 
Mr. J. M. Johnson: Yes, I finally did get it, sir. 


The Acting Chairman: Have you any further questions, Mr. 
Johnson? 


Meee aohnson: No, not .at ‘this: point. 


The Acting Chairman: Mr. Sweeney. 
Mr. Sweeney: I am referring to your second point on page 


two in which you indicate, "It is no longer appropriate for the 


commission to function under the Ministry of Labour." You indicate 
that because the primary areas of discrimination are no longer 


just in employment you are making this recommendation. 


Is there any indication here that the Ontario Human Rights 
Commission, as it operates under the Ministry of Labour, 1s not 


operating in an appropriate manner? 


Mrs. Kilburn: No, I do not think that is the inference 
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that was intended at all. I believe what we are trying to point 
out is that there is discrimination occurring in other areas--and 
specifically I think of housing as an area--and that perhaps it is 
inappropriate to continue that commission within just the Ministry 
of Labour as it is perceived as being only a labour problem, or an 
employment problem. 


Mr. Sweeney: You would probably be aware Gracia, acer 
however, that there are a number of agencies of government that 
simply report to the Legislature-- 


Mrs. Kilburn: .Yes. 


Mr. Sweeney: --acthrough, ad. specific ministry. lt (iS ne 
intended. to imply that, the factors that agency deals with are. only 
under the area of jurisdiction of the minister. 


Mrs. »Kilburnessl, nealize uthaty.is., the -intention po bute loae 
not sure that is not the way it is perceived by some people. 


Mr. Sweeney: SO /it is wthe “possibleguconfiictpeer public 
perception which concerns you. 


Mrs.) shiel burn saves. 

Mr. Sweeney: Not the actual operation of the commission. 
Mrs.) Koiebbur me Cormece. 

Mr. Sweeney: Thank yous That is) all. 

The Acting Chairman: Any further questions? Mr. Stokes. 


Mr. Stokes: Yes; I would! likepetomadsk) either, Tones ror \boce 
of the presenters to clarify for me your second recommendation 
where you suggest that the Ontario Human Rights Commission should 
not be under the auspices of the Ministry of Labour, but report 
directly to the Legislative Assembly. I do not know whether you 
are aware of what that implies. 


Having just served for almost four years as the Speaker, 
where the Ombudsman reported to the assembly through the Speaker, 
as did the auditor, the commission on election expenses and the 
chief elections officer, I want to Unformisyou!t thatieshe = onus 
vehicle for «sbringing/s:as report ."of, theas OntayioumHuman aericanee 
Commission to the attention of the assembly is through the Office 
of the Speaker, who is just, more or less, a messenger boy--and 
that is not to downgrade the position of Speaker, that is an 
actual Risct: 


I think that perhaps you might want to rethink that because 
there has to be'-a ministry of the» Ontario government:« that me 
responsible and responsive to the electorate for the activities 
and the decisions reached by the Ontario Human Rights Commission. 


You cannot rely on ‘thes Office? ofsithes Speakertitomde that. Mhateem 
realiyinotethesr function. 


If you suggest that). the Ministry sof" (habour “15 ict eee 
appriopriate «vehicle! tifor \ebriinging tthat™ tol -thegsattention “ane 
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providing a forum for discussing the activities and the decisions 
of the Ontario Human Rights Commission, I think, with great 
respect, that you should find another vehicle rather than report 
mec ly; toy the, assembly, because that is not the way we are 
structured. I am wondering if you have thought of that. 


Reverend Bhagan: No, we have spent a long time 
discussing this. I think Susan has addressed the whole question of 


public perception. Then I heard a member here ask about the 
commission itself. 


There is a feeling in the community that the commission can 
be doing more and the commissioners can be doing more. They were 
appointed by the government and if they speak out of line they 
will not be reappointed. There is a whole question of intimidation 
there under the ministry. 


Our suggestion was that you have public discussion and 
public questions, or a forum where the public would be able to 
hear both sides. 


Mr. Stokes: Let me give you a parallel, the Office of 
the Ombudsman, which is an independent body. 


The Ombudsman himself is an independent person, free of any 
partisan pressure or anything of that nature. The Ombudsman's 
Otfice reports to the assembly through the Office of the Speaker. 
But there is a builtin safeguard in the way in which we manage our 
affairs around here because we do have a select committee on the 
Bmbudsman that takes that responsibility off the hands of the 
Speaker. 


They review any reports and as a result of their review of 
the annual reports of the Office of the Ombudsman they, after due 
deliberation, wepert atou,tne ..assembly, where, there te an 
opportunity. Now, without a select committee on the office of the 
human rights commission, that would not be possible, and I just 
want to draw that to your attention. 


Reverend Bhagan: I am glad that you have drawn that to 
our attention, Mr. Stokes, because we did not get into the 
structure. That is important. 


Mr. Martel: I want to deal. “with item one because 


| obviously it is an area that bothers a lot of people. I think they 
even have difficulty talking about it because if you talked about 


Supporting what you are suggesting it is a..belief..that you, are 


| condoning what people are doing. There is a great distinction 


between the two. One does not have to condone homosexuality, but 


one has the right to be protected from harassment if one 1S) <a 
homosexual. 


I suspect that is what you were attempting £0 say ~and. ot 


agree with you totally. I am not sure how one conveys that to some 


Bf my colleagues that that is what it is all about. There are 
those people in the press who, if you are opposed to the 


harassment these people undergo, immediately believe you are 


supporting the concept that it is the normal thing to do. 
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I could not help but recall a colleague of mine who was on a 
phone-in show one day and an interesting thing happened--to get 
into this question of gay rights. One of the callers was a female 
and she was very angry at the position my colleague was taking. So 
he turned it on her--because it always boils down to what is going 
to happen to little boys at the hands of male teachers. That is 
what. the real fear 1S in our socrecy. 


My colleague said to the woman, "What about male teachers 
who might harass Jittle girls?” “2 nearly- felt orf tie chairs aoa 
listened; the woman responded, "But that is normal." That “is 
normal in our society; it might be perverted, but it's normal. We 
expect that sort of thing to Happen. 


I was reading about a couple of interesting cases in England 
where it was female teachers who harassed or attacked little boys. 
That is normal too and people are prepared to accept that sort of 
thing. But on the other hand, the other ones,iybecause (they, happeg 
to be homosexuals, that ‘Is’ more perverted--if @2%tcan aise that 
word--than if a female teacher goes after a little boy or a male 
teacher goes after a little girl. 


We accept that and we are prepared to provide protection 
there, but we are not prepared to do the same for people who, in 
my opinion--and I am no expert in the field--who are. born 
genetically different than some of us. People do not want to 
accept that..as a reality “of liftemor poesibly, Uupbriancanc et) ae 
formative years of children from one to seven, that you can 
influence severely whether a boy will turn out to be a homosexual, 
Or vice versa. 


As a teacher, I can recall students of mine who, as early as 
grade one and two, showed symptoms of being somewhat different, 
and who later on in life were gay. It shows up early, so I am not 
convinced that people make that determination just as a clearcut 
determination, “I. am going to’ be "homosexual." lmdorinoct sith 
people do that. 


9:20 p.m. 


You get into this problem--and I am delighted to see the 
people who signed this, I really am. As a practising Catholic, I 
am absolutely delighted by what is there. We are not prepared to 
accept people who are born different to what we want to classify 
as normal and therefore we are prepared to see those people faced 
with all kinds of discrimination. The second you say, "But they 
have a jai blo 8 ay ety then all of the taboos and the wrong 
attitudes--because they are homosexual they are going to attack 
Pitthe boys--all come to the fore sIt really boenens mer 


I guess it bothers me most when educated people do it. I can 
accept someone who does not read much having those attitudes, but 
I have great difficulty when people cannot make the distinction 
that we do not condone what they are doing, but we say they must 
be protected, as everyone else in our society should be protected. 


I just want to sum up by saying I am delighted that you put 
that there. I am, delighted by ‘the group, “the great) wariety mas 


| Reverend Bhagan: I think all I. would like t say, : 
Chairman, referring to that question, 1S hae’ there seta” torts 


9 


religious denominations where people have the courage to stand up 
end say, “We do not condone it but, by God, they are entitled to 
the protection of the law just like everyone else." 


I hope that some of my colleagues will see that very fine 
difference and change their attitude and say, "Yes, even though we 
do not condone it, we think they have a right to be protected 
under this legislation," and will change their intransigent 
position with respect to people who are gay. 


I think it is offensive that someone, because of his sexual 
Orientation, can be dismissed from a job or can be harassed in a 
Housing settlement, or something like that. I “just want to "give 
you credit for having the courage to take a stand which I think 
some of your superiors might not agree with totally. But, none the 
jess, you have had the courage to do it and I appreciate the fact 
eyat., you. “have. come. here. to. this committee to make that 
presentation. 


Meo eee orn ene Principle that. atl "OF ~ Us” belreyve 
fervently in is that human rights are universal. They apply 
equally to everybody and you cannot make any distinction in their 
application. 


Mr. J. M. Johnson: I have one more short question--and I 
Men hesitate: to ask itt because by asking it I will be construed 
as being a bigotted, narrow-minded, hypocritical devil, but I am 
going to ask it anyway. You are a member of the Roman Catholic 
Church, a priest; are you allowed to marry? 


Reverend Bhagan: No. 


Mr. J. M. Johnson: Are women allowed to be priests in 
your church? 


Reverend Bhagan: No. 
Mr. J. M. Johnson: Are we talking about discrimination? 


T do not want that to be construed in any other way. There 
is no one criticizing your church. I am simply bringing out a 


point that we in society, and members of this committee, should 
accept. We are talking about discrimination and we are talking 
about Bill 7. There are many implications. This 1s one of them. 


Mr. Stokes: It is just like saying that to be able to 


‘sit in the assembly on the right hand of the Speaker you must be a 


member of the Conservative Party. Now that has just about as much 


relevance as the question you asked. 


Mr. J. M. Johnson: Possibly that is so. 
Mr. Kerrio: I think it helps, Jack. 


to ME: 


debate and discussion going on in the Roman Catholic church around 
Zeman 's! otdination.) 1 do not: think anyone’ I-know-of-in the Roman 
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Catholic church, my friends and my peers, would discriminate 
‘against women. I think the people I rub shoulders with would love 
to see some women being ordained. 


T. do ‘not, think “that “is, the -issue. 4ihe (issue “1s note thacewe 
are discriminating against women. I personally have no problems 
with that, just) as/1, Nave nov problems. with, protecting che sbas ae 
human rights of people. 


When you talk about human rights, a homosexual has a basic 
right to peer protection in jobs, in housing and education. He has 
a right to be treated just as a heterosexual. If his sex gets into 
the way, just as with a, heterosexual,.fire .him.in, the, same. ways 
But the concept is protection of basic human rights. 


The Acting Chairman: Further questions. Vince? 


Mr. ‘Kerrio: IP have  dierircuty “with = this. day senor 
movement and everything about it. I make no apologies, because I 
feel that in many instances when you talk about rights, you really 
take them from one group and give them to another. 


I would like to know where my rights as an employer rest 
when I decide that, for whatever reason I might have--if I think 
that homosexuality is a perversion--I do not want homosexual 
people ion my staff, but 1, am “forced jto Wives them; —thenmyou Jame 
taking a fundamental right from me. 


If I decide that I have the kind of business where I would 
like to have a preferential-type individual represent me, and I 
provide jobs and I do things in my -society,that. 1, could be retie 
proud of, I have difficulty having someone tell me that I must do 
something. 


I appreciate the fact “that ~ they?" should®= not eMeutces 
harassment; in fact I accepted wholeheartedly the decree from the 
federal government that behind closed doors these people could do 
what they want. 


i find.it.very difficult,..and 1 .do unot know whether a joam 
do not have enough information--and I say this very sincerely--but 
I have avery distinct feeling that we .are ‘going so far*iwit® 
rights that we really are transferring them. 


In many instances, the people who built this country earned 
their rights, .and:.T.,like to think that” Land? my. tamily=tal pee 
that category. I cannot believe that we are going to reach a point 
where there are no decisions left for me at all, that I would have 
to accept anyone who presents himself, regardless of what he may 
have in the way of what I consider a perversion, which he may 
think is just an alternative lifestyle. I do not accept that, and 
i never will and; asl said, "i “havewaitriculey. 


I go along with the fact that they shoulda not-be harassed uum 
Chink stoat is inhuman,,, Ipewill buys, that. @ibute Peweal yates 
deeply--and I wish someone could prove to me that I am wrong--when 


asaya that is just a transfer of rights; you take them from one 
person and give them to another. 


al 
Mrs. Kilburn: May I comment on that? 


As a fifth-generation Canadian, sharing perhaps some of your 
background; and also aS a woman, who until 1929 was considered a 
chattel, a possession of somebody else, we have come a long way. I 
do not think anybody says it is going to be easy, but I do think 
that a have to earnestly follow a principle that is a principle, 
period. 


I truly do believe that we have got to, if we are earnest 
and honest in our approach to all humanity, treat each person 
equally. 


Miss Laer LO: VMI Sodoanwmot «jthinkgewe j-arer! treating, speople 
equally if four grown men with handlebar moustaches come to our 
Gallery and start embracing. I think that is vulgar display and 
mretc.ethey’ are -trying oto prove. sure falls short of any kind of 
proof to me. 


| I think that many people who support this movement have a 
really difficult time supporting people like that, because reasons 
that are offensive do not make their case in any kind of fashion. 


| MoteaMartelsoeYourndo snot. have «<to.ocondone what .-they are 
doing and you might find it reprehensible--and many of us do--but 
that is not the issue.— 


Surely the issue is that although someone is homosexual, as 
mong as he ais doing his work for you in the way you want it 
performed, and he or she does everything you want him or her to 
do--and you just said you what they do behind closed doors is 
acceptable--why should you be so concerned? If he is doing the 
-work correctly and he does behind closed doors what you say, why 
should you say, "But I don't have to hire him"? 


Mr. Kerrio: Because his way of life is offensive to me. 


i I think you might extend this. Why do you not let them 
practise bestiality? Why do you not go all the way, let people do 
their whole thing? 


Mr. Martel: But many people are doing it now and they 
fare not being fired for it. 


Mr. Kerrio: No, but I say where are my rights as an 
individual if I presume--I am willing to suggest that. I might,.,be 
entirely wrong, but what if I decide that I should not have to do 
Wehat, that it is against my principles? 








There are people in the church who do not agree with this. 


m230. Dsm. 


Mr. Martel: But should the hiring of an individual be 
‘based on his ability to do the job, or should it be based on his 
“Sexual orientation? 


If he does the job for you adequately, as well as anyone 


IZ 


else, should you then be in a position where you ‘say, after you 
learn about it--and I suppose you have had homosexuals work for 
you without knowing it, because-- 


Mr. Kerrio: »They’ would have. had»o-to'owork*sforcsme, withous 
my knowing it. 


Mr. Martel: Okay; and if they performed--the question ga 
am-- 


The Acting Chairman: Committee members, do you have more 
questions for the people before us? 


Mr. Kerrio: In any event, you understand my problem? 


Iwant to say, with all respect, -thateoieehe thumanirignisi iim 
the bill, ‘that is°one*part "I just cannot accept.) it 2sS8 inpossipie 
for me to have people like you tell me that we are not just 
transferring rights, when you take the right from me to decide 
that is an offensive lifestyle--as wrong as I might be by making 
that determination--and that I should have to accept that person 
in my employ, or in my apartment or in my life. 


That is’mnot ‘theisonily “ones eam Gonivetpoinvringm that coum 
because that happens to be in the bill. Rightly or wrongly, there 
are people who I do not associate with--and I am not setting 
myself up; I have all the difficulty in the world practising my 
religion: andy do> what. -b amy supposedy ato do tonstry, +toywbema dod 
Christian, but let us set that aside for the moment. 

I am just saying that I want to have the choice, not only ain 
this, but maybe in other areas, of who I want to have in the kind 
of company I keep, on the job I am doing. I just telly you, frankig 
that if we go so far as to say that every individual--regardless 
of their lifestyle, marital status--should be fully accepted by 
anyone, I suggest to you that a great many more people are going 
to suffer in this society and community than will be helped by 
this kind of a bill or amendment. 


Reverend Bhagan: My only response to that is--I heard 
you mention the transfer of rights. I do not know what you mean by 
that. We are not suggesting that rights be transferred. We are 
suggesting that your basic human right is--if four heterosexuals 
met and kissed up in the assembly, would that offend you as much 
too? Do they have a right to that as much as anybody else? 


Mr. Kerrio: It depends what they are doing to offend’ meg 
I say that was offensive to me, what those birds were doing there. 
I have to tell you, I think it was embarrassing to the people whe 
would support them. 


Reverend Bhagan: That’ is the first point? 1 want to mares 


The second point is, if someone is teaching or working in 
your company, do you hire them because they can do a good job, 
they come to you with certain skills, or do you hire them because 
they look different, they smell differently, they dress 
differently? Are those the criteria, or do you hire them because 
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they have qualifications to be a good worker? I think those 
distinctions have to be made. 


Mr. Kerrio: Maybe it is a human frailty of mine that, as 


a person who employs people, I think I still have a few EEonts as 
my who IVwant ‘to, hire. 


If that is the main criterion, then I am willing to 
Sacrifice a little bit of the job. I have spent many hours working 
on the job, and a great deal of the association with my workers 
was a pleasant one. I could do nearly anything my workers did and 
Mewacs there "with “them; I ‘spent’’a lot of ‘my time. on the job and I 
would like to have the choice as to who I spend my time with, just 
m= 1 would like to have a choice if I send my little boy to the 
Boy ocouts. “f certainly would not want go to’ pick him up and find 
some bird attempting to explain his way of life to my seven or 
eight-year-old son. 


I would like the option, whether it be in the schoolroom or 
the Boy Scouts, or wherever--I tell ‘you, I think you are taking 
away my rights when you decide that I should not have a thing to 
Bay about who fulfils’ that role. 


think “we have “gone already too far without ‘going this 
distance. 


ies 
~. 


: 
The Acting Chairman: Mr. Gillies, you had a question? 


Mr. Gillies: Very briefly, Mr. Chairman. 


I have to say, I have a bit of a problem following the 
argument from my colleague from Niagara Falls in that he said, I 
believe: "Why should I have to do this? Why should anyone have to 
tell me that these people are within the pale or beyond the pale?" 


Surely the whole principle of human rights is that certain 
things have to be legislated that perhaps otherwise would not be. 
Why should you have to hire handicapped people? Why should you 


have to hire a member of a minority group? 


Perhaps what we are really talking about here is rather than 


following society, government is leading society in providing this 


type of guidance and framework so that we will have a more humane 


society. I do not quite follow your argument. 


In questioning the witnesses, I have to think, if human 


'rights are truly to advance in our society, it is} notte ustete. For 


of government; it is equally a job of other sectors in our society 
that provide leadership. While I appreciate you are here as 
individual members of a committee and that you are not necessarily 
representing the churches I see listed on the back page, could you 
give the committee some sort of indication of-ithe f*type SE « 
leadership that is being shown in these areas~~one bo “foure-by the 


-religious sector in our society? 


Mr. Kerrio: Do you want them to answer before they 
answer the question you raised with me? 


Mr. Gillies: I am sorry, I was making a comment, Vince. 
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Mr... Kerrios Well, «you left. severnalysloose s.endsaeel. juee 
thought you were taking a little unfair advantage. I think that I 
should answer the-- 


The Acting Chairman: Please. 


Mr. Kerrio: Then, they should not make them and should 
just direct questions to the witnesses. 


The Acting Chairman: Behave yourself. 


Mrs... Kibburnes © Meee sChaimiuman, Lf, vi . could. just. smakecgee 
comment from my own denomination, which is the United Church of 
Canada: It.» ig .quite truesto Savy that. thes opmnionsigoes. -ICom sous 
pole to the other across our church. i-think that is probably sccue 
of most denominations. Certainly, our denomination has prided 
itself on its freedom of thought... It. 1s>parteortroursnepitage. 


However, I would say also that the national leadership of my 
denomination has stated on many occasions--and probably most well 
known through the person of Clarke MacDonald--their stand on human 
rights, that they apply equally regardless of sexual orientation 
or other bars to discrimination. 2 “feel. hat “Ciaew can mmam 
substantiated. -Now,, I,<do snot olain .thatwcnat ers eneid pacrosceea as 
Shnunch ata |. 


Mr. Gillies: I have to say that, inwjasking (the. question @ 
was not referring specifically to sexual orientation. 


I would have to confess to you in my church-going, I have 
yet to encounter a clergyman who has a visible physical handicaps 
I wonder if there is any sort of affirmative action program, Vie 
you will, within the church to ‘promote such people. If there is, @ 
am afraid I have not seen it. 


Reverend. Bhagan: I think you were »asking,.of our , five 
concerns. There was a fifth which was not listed and that is what 
you were asking us to respond to. 


Starting with item one, gay xwights: -Of eald the —chuseiam 
represented here, one segment is in favour of it and some not. The 
leadership in the different churches is honestly divided in that 
some are in favour and some are not. So we are not coming here and 
Saying that it is a package deal for whatever reasons. 


Item two, the whole question of the human rights commission: 
The leadership in the churches mentioned is very concerned. I am a 
Roman Catholic «from. Toronto ‘and. our -own jeardinal eheres;e, asunvom 
Know, has taken leave and chaired a committee recently around the 
whole question of minorities and the police and the whole question 
ofshumanicr LGhts. 


Item three, affirmative action: This is something that is a 
concern. The leadership of most churches is concerned about that 
to some degree. I do not know how far because that varies between 
every denomination and every church, even down to the local parish 
level. In the parish I am in, we put in a ramp, we have black 
people, minority people, chairing the parish council and we are 


5 


encouraging that. Gar tknowstthat™ ‘has’ “been encouraged in the Roman 
Catholic church, the Anglican church, the United church. 


9:40 p.m. 


Item four, race relations division: I can speak of that 
personally because I chaired a consultative committee on race 
relations that works with Race Relations Commissioner Dr. Ubale. I 
can speak of the frustrations I have put up with in the last year 
because of the human rights commission, because Dr. Ubale did not 
have the necessary budget and because he, himself, has been 
Betctrated” as. race reélations commissioner: So'/E speak i-out of 
practical experience. 


I cannot see how the government can appoint a race relations 
mommissioner’,, give him an. office, provide him with a staff and 
every time he wants to do a program, he has to fight to get money. 


Susan is also on the consultative committee that is working 
with him. The last 12 months have just been hell, trying to get 
any kind of race relations program and funding from the human 
rights commission. That is why we are suggesting, shall we? 


Our fifth point was the whole question of visibility across 
Metro, because minority communities who are discriminated against 
mer yytimrdated ‘at 400 “University. “To “begin with, it -is “a@-big 
Baildinge and: they cannot find it. If the government is really 
Bonmitted® to "the struggle for race relations, then they will 
provide the facilities not only minorities, but for everybody. 


Mic. BCuLties: PMoliessr the’ point’ 1*-wanted=to-—make=+i) hope 
you will agree with it--is that if the human rights movement is to 
Pert cifeit ireally is to’ go ‘ahead, then it requires leadershipynot 
just from the government but from other leadership sectors in 
society. I raise the question of the church in view of the makeup 
of your delegation. 


| Reverend Bhagan: We are providing: that, © tiinn, Oil our 

consultative committee working with the race relations 
commissioner. We are mobilizing at the local level in doing that, 
because I think that is where effective change is going to have to 
happen too--in the private sector and in the churches. But I think 
the government has to provide a very important leadership role, 
and put some money that is committed to th? foGs: “now + paeee “Co 
appoint a commissioner, but to give him a budget so that he can do 
effective work with the voluntary sector. 





| Mr. Gillies: I guess, Mr. Chairman, I am taking my 
direction from you in terms of putting my questions solely to the 
Boplicants. But in fairness ‘to Mr. Kerrio, I would certainly like 
to be on the record that I would favour a chance for him to 
“respond to my comments, because they were certainly directed at 
his-- 


mie gActingen Chairnman:; «He \ can respond to your comments 
afterwards. 


| Any further questions of the delegation? Tr -?thank ~ Vou" fear 
coming before the committee and for your brief. 
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Our next delegate is Alan Borovoy, Canadian Civil Liberties 
Association. 


Mr. Borovoy: Would it be “all right “ff 5) Oring Ccomiaws 
with me? 


The Acting Chairman: Yes. Would) yous; give. athe. names so 
the people who are with you for. Hansard, please. Do you havetea 


brief to hand out to the members? Perhaps you could give them to 
the clerk. 


Mr. BOROVOY : iM. Cia LMaAn ae as Wes wal & in, the procéss Gs 
doing that; 1 will antroduce my colleaguese co syou. 


On my..immediate. right.,.and, your. left..1s..0our .ipresidenw 
Professor Walter Tarnopolsky, himself a member of the federal 
human rights commission. He has been our president for a number of 
years. On my far right and your more immediate left is Allan 
Strader, the research director of our organization. In between is 
Noordin Nanji, a research associate who did some work helping us 
to prepare this submission. 


Mr. Chairman, my sense of things tells me that I should not 
attempt to read all,17 or 18 pages iofethis»bnrief..e have sasecors 
sensitive as I have got older. Rather than do that, I thought that 
I might go through this with you, summarizing some of the salient 
points, and leave you with a written memorandum of the bulk of 
what we have had to say. Then we would look forward to your 
questions. 


The Acting, Chairman: We appreciatewthac. 


Mr. Borovoy: That. may be the ‘thing. you, will sappreciags 
most. The first topic we come <0 “is "wnat "we call, ““reducra 
structural inequities." Here, if I.may, .1° would Jike to share. wis 
you some of the experience of surveys the Canadian Civil Liberties 
Association has conducted over the past number of years. You will 
see them summarized on page one. 


For, the year 1976, we did a survey o£ promotions. in, (Gie 
corporate sector by scrutinizing the Financial Post of that year 
and examining announcements of promotions that had photographs 
attached. We were advised by people in the know that that is a 
reasonable barometer of corporate practice. We found that out of 
1,913 promotions and appointments that were made in this way, no 
more than six were awarded to nonwhite people. 


Inj,a 19:75. ‘survey ofa the sforonte, City, shire - Denar tment aa 
found that there were only two nonwhites out of more than 1,106 
Eirefighters,:- in what Li atm suce- uyou, Wild wsieauize. 1c. scene 
cosmopolitan Toronto. Of,.235 =senior, positions. .in. tne. .Onita ae 
government, our 1976 survey found only three nonwhites--one black 
and two of Japanese extraction, but not a single native or anyone 
of Hast Indian, or Pakistan’ origin. 


Just a couple of years ago we did a survey in the 
communities of Kenora, Fort Frances and Sault Ste. Marie. We 
looked at positions in the banks. Bearing in mind that you have 
very large number of native people living in and around those 
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communities, we found that out of the 500 banking positions we 
looked at, only two were held by native people and one of them was 
only part-time. 


We do not necessarily draw the inference that all of this 
can allow us to identify a practice of racial discrimination in 
any or all of these establishments. However, I would be very 
Surprised if discrimination did not account for at least some of 
eae results we. found. There could be other factors. It could be, 
in a number of cases, the parochial or outmoded recruitment 
practices employed by various employers and personnel departments. 


Indeed, that is something we found in the Toronto fire 
department and as a result of that, they completely abandoned an 
approach they used to use for recruiting firefighters. Or it could 
be that many nonwhites in these communities will not even apply 
for these jobs in the belief that they will experience 
discrimination. Rightly or wrongly, generations of discrimination, 
of isolation from the mainstream of the community, develop in a 
lot of these people the belief that they will encounter 
discrimination. 


Pts ¢se Ourievrew that what .you are, left with is a. position of 
substantial under-utilization of key segments of the community in 
very vital areas of the economy. We submit that a situation like 
Bhat should not go’ on. But the traditional methods of complaint 
enforcement are not going to be enough to deal with it. You will 
not get enough complaints in the first place because these things 
will just not arise on enough occasions to make it worth while. 


In addition, complaint enforcement does not address the 
Biertia, the reluctance to go looking for some of these jobs in 
many communities. It does not encourage people to come forward 
when they have a belief, right or wrong, on reasonable grounds, 
that they are going to encounter discrimination. 


50 D.m. 


| We feel that something more has to be done. I think this has 
been recognized by the Human Rights Code to date in the whole 
notion of affirmative action programs. This concept of affirmative 
action has been in the Human Rights Code for a number of years, 
and yet the number of racially centred affirmative action programs 
‘is almost negligible, despite all the surveys, despite what I 
Submit is the logic of the analysis and despite the provisions of 
the code itself. 


What we are suggesting is that the new code ought to contain 
‘some kind of incentive for a sensible affirmative action program. 
Wene of .-the incentives we are recommending is the concept of 
contract compliance. In recognition that the government lets 
hundreds, perhaps thousands, of contracts every year, we suggest 
| that the Human Rights Code contain a provision requiring 
‘employers, as a condition of enjoying such contractual benefits 
from the government, to agree to adopt a number of good-faith 
Measures designed to break this vicious Gircre > thahew i ehave 
‘referred to. 
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What do we mean by good-faith measures? 21, will be as 
specific as I can for the moment. We mean things like when you are 
advertising, say in your advertisements that this is open to all 
races, creeds and colours. Don't wait “for "people? tomcone tcomyous 
Say that is,your;policy..So, you, are inviting, you are starting su 
break the barrier. 


It might mean going ‘to the “leadérship ~ of | nonwhices 
organizations--1 think we) should? ‘say thvs Sis snot vSonlym fos 
nonwhites; Pt oeCcould.. arso,. 40e TOL women's Organizations or 
handicapped organizations--and asking them to recruit suitable 
candidates for available jobs. Make moves of that kind. 


If you are, say, around an Indian reserve, go into some of 
the friendship centres in the Indian reserves, meet with the 
people and ask them to apply for jobs. Imagine the psychological 
effect in those native communities, who have experienced the 
isolation we all know so well, if people went into those places 
and said, "We want you to apply for jobs and here are the jobs we 
have open." Take those initiatives. 


Where there are subsidy programs for on-the-job training, 
agree that a certain number of the jobs will be open for 
subsidized on-the-job training. 


This what we mean by good-faith measures. In order to meet 
whatever questions may arise in your minds, we are not suggesting 
quotas; we are not suggesting reverse discrimination. We are 
Simply suggesting a number of good-faith measures that are 
designed to break the barriers of generations of discrimination 
and isolation. 


I suggest, that kind .of provision tol thee Human. Rights. ceoam 
should have a section. authorizing that “kind “of “provasion oLromem 
written into contracts with the government and be enforced by the 
Ontario Human Rights Commission through boards of inquiry and that 
they then monitor compliance with those contractual provisions. 


As far as public sector employers are concerned, the 
Suggestion is that the commission be explicitly mandated to review 
the hiring practices and the state of these good faith measures on 
the part of municipal councils and the various ministries om 
government, and that they be in a position to make recommendations 
to the minister, to the municipal council concerned and to report 
to the Legislature where they feel there is a lack of requisite 
performance on the part of various government agencies. That is 
the first part. We do see the structural inequities. 


_ We go from there to auditing the intermediaries. Here we aré 
talking about the experience we have had, of which you may b6@ 
aware, with respect to employment-agencies. 


The Canadian Civil Liberties Association has conducted at 
least three surveys--I mention those to you anyway; we have done a 
lot more--of employment agencies in this province over the past 
few years. In every case, the method we used was to telephone the 
employment agency and assume the role of an employer, or the 
representative of an employer, who was planning to locate in theif 
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community, a few weeks or a few months hence, and the call was 


simply designed to find out what service the employment aaenc 
would render for the employer. eed 3 Y 


* 


One of the questions invariably was, "Would you agree to 
eer wirces= Only ein 9975, orout Nofts 150 vdgancies Surveyed in 
Boronto, 11 were prepared to accept discriminatory j6b° orders s*In 
1976, out of 15 employment agencies tested, five in Hamilton, five 
in Ottawa and five in London, again, 11 were prepared to accept 
@iscriminatory job orders. 


Most recently in Toronto we did this as part of a survey 
that was telecast on CTV's "W-5" program in early December, but at 
Beast in the results of 10 such agencies that we telephoned in 
Moronto, the response was that only one clearly said no, and as 
Many aS seven expressed the willingness to abide by a whites-only 
request and the remaining two were somewhat vague but did not 
refuse. 


I think again we have to understand that the traditional 
method of complaint enforcement is not going to help with 
employment agencies. Because the difficulty is the nonwhite 
person, the minority group member, who goes to an employment 
meency simply “does not’ know ‘all their clients, so -if he ‘is 
bypassed, if he is screened out, he will never know it. So, he is 


moe in‘ a “position to-file a complaint. You therefore have a 
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situation where you can have discriminatory practices conducted 
with impunity. 

| 

| We therefore suggest that the only way to deal with this is 
to have ongoing audits performed by government agency, preferably 
the Ontario Human Rights Commission, which is able to go into 
these business establishments and say to the employment agencies, 
lige would like to look at the records, the applicants, your 
clients." Then they would be able to investigate whether they are 
‘complying with the Human Rights Code. Our suggestion is that there 
iSimply is no alternative if you are sér ious Taboute "getting oat 
discrimination in that area. 


We suggest, too, that there should be really no reluctance 
about this. Law Society auditors are entitled to insist on the 
production of lawyers' trust accounts as a condition of them doing 
business, as a condition of their licences. Our suggestion is that 
ithere be a right, a power of the commission, to require them to 
‘make such records available as a condition of their licences. 
| I note, in this respect, that Labour Minister Elgie did say, 
a little while after our December 1980 survey was made public over 
"W-5," that he was intending to make a recommendation that the 
employment agencies have to keep fuller records so that they could 
be amenable to this kind of audit. He may be suggesting that ster 
the Employment Agencies Act; that is not clear. 
| While there is no particular objection to having it there, 
what we are concerned about is that it be somewhere. But believing 
as we do in the bird-in-hand philosophy, we would suggest it be 
done now through the Human Rights Code because shis? egseo tan 
mee ope iate time to deal with a long-standing problem that has 
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been made public on numbers of occasions without satisfactory 
rectification. 


I go on from the problem of vauditing “the Intermediarice =cq 
the problem of promoting reasonable accommodation, and here, 
first, deal with the problem of handicapped people. 


BOM. Ti. 


As we read the provisions of the new bilis—-and ll might ade 
paranthetically that one is always in some difficulty; no matter 
how many times one reads these bills, different interpretations 
become possible--it appears that though there is a requirement for 
employers to make a reasonable accommodation that does not impose 
an undue hardship or. undue cost on them, to “accommodate “qG 
handicapped person, that will only arise by way of a board of 
inquiry order after a finding of discrimination is made. 


You may then have a Catch-22 situation operating because, 
suppose a handicapped person has no way to get into the building, 
then arguably he may fit under -section 16 that says he is nou 
capable ofs-doing the; job.) Butesusts postmlate fa cleat om iwicm 
with little cost the situation could be remedied; he will never 
get a finding that he has been discriminated against and so no 
order could ever ensue. 


We are simply suggesting that this may be an inadvertent or 
unintentional Catch-22. If it is intentional, we recrecr. tar oe 
is not intentional, this 2S the time to° correct 1t? "and we woues 
suggest that “the “bill» simply: make clearoythetorse ierinding “as 
discrimination may be made with respect to handicapped applicants 
if there is a failure to make a reasonable accommodation in order 
to effectuate their access. 


In that connection we would also suggest that with respect 
to any structures that are built after the code comes into effect, 
and Lf «those. «structures. lack ,suatables; ,access;,; they .couldmace 
ordered at their own cost to make whatever alterations are 
necessary to ensure access by handicapped complainants. 


The problem of reasonable accommodation, of course, goes 
beyond the s=handicapped. It! could also apply “in. Ene} case @ orm 
BeltGlous Ora culturaliaminonuecy.. 


Suppose, for example, you have a Jewish or Seventh Day 
Adventist employee who is told by his employer, "I' do not want you 
any more because you cannot work Saturdays and it is a condition 
of business here that every employee has to work every second 
Saturday." This employee may be able quite easily to get others to 
switch shifts with him. Arguably he would have no remedy under the 
code if that “were to happen. J'isay “arguably,;"4bute drethink ae 
ought to be clear now. 


The difficulty mayosbe: that ithis? employee, 84s’ Gnotw under 
section 10 challenging the general job requirement of working 
every second Saturday. That is a perfectly reasonable one in the 
Circumstances. He is simply asking the employer to accommodate his 
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particular situation, let him off the hook if someone i illi 
to work the Saturday for him. is willing 


So we are Suggesting, in view of the heterogeneous nature of 
the province, that employers be required to make reasonable 
accommodations to religious and cultural minorities in those kinds 
Poesituationss aswell. Theres is,'wIe might point. out, .a clear 
precedent for this kind of thing. Even in the American legislation 
* was added after the courts showed an initial reluctance to put 
ty in. 


I go from there to the section we call, "reducing excesses 
and loopholes." In some respects the draft code attempts too much 


and in some respects too little. Let me try the too much for you 
Pirst. 


Section 12 effectively prohibits dissemination of material 
Which not only indicates an intention to discriminate but also 
that which advocates or incites such conduct. Our concern is with 
the effect of the word "advocates" in that context. 


Suppose, for example, someone who disagreed with the 
Canadian Civil Liberties Association--I always like to posture as 
one who protects the civil liberties of our opponents as well--was 
running for an election and said he did not agree with the Human 
Rights Code, he wanted it abolished because racial discrimination 
Ms morally permissible, it is a good. idea. We do not like that, 
but should we say that he should not have a right to say it in a 
democratic society? 


I-submit that when you talk about material--and this is the 
trouble with the section. It talks about the dissemination of 
Material which indicates an intention to discriminate, or which 
incites or advocates. 


| I suggest in that context, the word "advocates" may go well 

beyond what the legislative draftsmen might have intended. So we 

suggest to you that mere advocacy ought not to be an offence. In 

Meacty;© it is» questionable whether itis even constitutionally 

permissible for the province, under existing circumstances and who 
knows what, if and when the charter comes into effect. 


We also say that the code does not attempt enough. I have 
dealt with an excess; let me deal with a loophole. One of the 
loopholes has already been the subject of some discussion here 
tonight. At the risk of provoking some of the discussion all over 
‘again, it would be our suggestion that the homosexual community 
receive explicit protection against the unwarranted discrimination 
|they suffer as well, particularly when all of these additional 
constituencies have been added for protection by the Human Rights 
(Code, their suffering and their grievances are a matter of record. 
met is ‘simply no longer acceptable to exclude them from these 
“Protections while others are receiving it. 






There is a point here at the bottom of page 10, where we 
talk about people over 65. Whatever argument there may be for not 
wanting to include in the Human Rights Code some redress in the 
employment situation for people over 65, surely that would not 
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apply to the enjoyment of services, goods and facilities or the 
occupancy of accommodation. I am assuming that is a draftsman's 
oversight and suggest that be corrected as well. 


While I am dealing with excesses and loopholes, I would like 
to draw to your attention a couple of matters that do not appear 
in the brief. Mr. Chairman, the difficulty we have, as I indicated 
earlier, is that almost any time one picks up a statutory document 
one sees something there that one did not see the last time. I am 
afraid that is going to continue, but I want to catch a couple of 
things we did not catch when the brief was published. 


First of all, there has been some mention of section 30 with 
respect to the powers /of, entry vand! fsearnch:.},-Ineegeneral,9 iene 
Canadian Civil Liberties Association does not ‘object to 4 
warrantless power to enter and inspect records. But there is 
something that is employed in this section that may go beyond 
that, which I think may create’ a bit of a problem. 


In subsection 4 one sees that there is an opportunity for 
the Ontario Human Rights Commission to get a warrant to search a 
dwelling house. The question is, does the warrantless power of 
entry and inspection of records, in a place other than a dwelling 
house, include a power to search the premises? ‘ 


10:10 p.m. 


I point out to you, here you have a power to’ get a warrants 
We have seen no mention of a right to get a warrant to search 4 
place other than a dwelling house. So I suggest to you that you 
could have two rather untenable results. One is a warrantless 
power to search, that is to ransack a place, other than a dwelling 
house--that, I submit, goes too far--or there is no power even to 
get a warrant to search a place other than a dwelling house. That 
is anomalous if they can get around to search a dwelling house. 


That leaves us in a state of limbo and the way we would 
rectify that is to be quite clear that the power to enter and ask 
for the production of records does not include a power to ransack 
the place without a warrant. 


The other possible loophole may be a question of language. 
Suppose a person were denied a licence--a licence to operate a 
taxi or a liquor licence, say--on a discriminatory basis because 
of his’ race. As Ivread thesdraft bill,setherer may be inoeredrecsa 
against that. I am not sure there is any section that would 


adequately cover that.) I cannot believe) that was ithe wlegislativg 
intention. 


It talks about membership in self-governing professions, 
which a liquor licence is not. It talks about goods and» services 
and perhaps even the right to contract. But that, in our view, is 
not clearly enough addressed to this kind of situation. We suggest 
there should be something there. 


Coming back to the «text “of “the bricipP on™ theistbjcct™ vas 
approving the adjudications we said boards of inquiry should have 
the power to admit parties other than those immediately involved 
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to make representations. As an organization we have been admitted 
to royal commissions, in the Krever commission we had full 
standing; we have intervened in cases in the Supreme Court of 
Canada and in the Ontario Court of Appeal in our own name in 
advancing our unique interests. 


Vesenccrea no cewmthainks enbhatbscthess Canadian.» .Civil Liberties 
Association is unique. Boards of inquiry are often dealing with 
issues of vital interest to the entire community. The coincidence 
of who got there first should not conclusively determine who 
paould have a» right» to participate in the proceedings. A 
discretion should be given to boards of inquiry, just as courts 
Mave it, to admit other parties if they think those parties can 
help in their deliberations. 


We suggest also that members of the boards of inquiry should 
have more of the concomitance of independence than they now do. 
What happens is the minister, under this bill, can appoint a 
Panel, but there is no security of tenure and there is no 
guarantee that a person appointed to the panel will ever be called 
upon to sit. Indeed, the minister controls who sits in any given 
case. That looks something less than fair when the government can 
choose who the judge is going to be in any case. 


Mr. Kerrio: That is not uncommon with the Tories. 
The Acting Chairman: Some people are given that 
responsibility, Vic. 


| Mr. Kerrio: Miakcoci sen Lair Those are realities worth 
taking. 


The Acting Chairman: Right. 


Mr. Borovoy: While I always appreciate a supportive 
intervention, Mr. Chairman, you will appreciate that I have 
avoided that kind of partisanship. 


The Acting Chairman: That is rights 


| Nias Borovoy: In any event, our suggestion is that 
|members of the boards of inquiry have tenure, that they have a 
lengthy term of office, that they cannot be removed except by Oa 
procedure something like you would need to remove a judge, and 
that the selection in each case be done differently. It could be 
done the way it is done in labour arbitrations by agreement among 
the parties. It could be done by letting the panel themselves 
-chooSe who will sit. It might even be done by lottery. We are not 
particularly wedded to the alternative, as long as one of the 
parties does not have the unilateral right to make the choice. 


| Having said that, we move on to the next part and suggest to 
you that the right to appeal decisions of boards of inguiry is far 
wider than it ought to be. At least on questions of fact there is 
myaneeds:forwa right of appeal... One may even question it further, 


but let us at least say that rights of appeal on guestions of fact 
of inquiry who see and hear 


position to assess 


really are not necessary. The boards 
the witnesses are usually in a much better 
Meet bility and make factual determinations. 
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Indeed, if one looks at the jurisprudence where boards of 
inquiry have been reversed by the courts, it is questionable as to 
where the greater wisdom lay. I have no difficulty putting .tovvou 
that on a couple of cases the board of inquiry's decision was the 
better one. We suggest that there is no need for that wide a right 
of appeal. 


We talk about adjusting the sanctions. Consistent with the 
whole thrust of the Human Rights Code, conciliation is the idea. 
What we are trying to do is get the offender to change his 
policies. We know at some point there needs to be enforcement. So 
you have a board “of “inquiry thate has@@thempowemptopserder @tie 
person, the offender, to change his practices, to make 
restitution, to make good on the discrimination that he has 
committed. 


That is ample power and it needlessly ,clouds /.the,issue. te 
have the criminal process operating here. Remembering that those 
board of inquiry decisions can be enforced as orders of the court 
with the power of contempt, surely that is no reason to have 
prosecutions for fines after a situation where a person can be 
ordered. to change his practices pWhepeeidea vot )salljguirs is 
essentially to change the practice, not primarily to punish the 
offender. 


Apart from such areas where you obviously need some kind of 
criminal sanctions such as harassment, or the obstruction of 
complaint investigations or something of that kind, we suggest 
that by far the better remedy--and it ought therefore to be the 
exclusive remedy--is the board of inquiry. 


I say the exclusive remedy, because there is always some 
chance that somebody will come along before a board of inquiry and 
say there “is at“right “to prosecute, «“vodseshouldmbe, "doingeitiag 
before you bring me before a board “of inquiry." “Such* “arguments 
have been made. Though I am not suggesting that they always be 
accorded the weight that they always be acted on, the danger is 
there and it is a needless danger. The boards of inquiry ought to 
be ‘carrying “the *thrust of fthat enforcement. 


The one final thing about the sanctions, an obvious one, is 
that it ought to be clear across the board that people who violate 
the Human Rights Code ought to do so in jeopardy of losing their 
licences to continue operating those businesses. 


Finally, the human rights commission must be and must be 
seen to be, independent of government. We suggest, therefore, that 
members of the commission have a much longer tenure than two 
years. That will appear to be a situation where they are currying 
favour with the government of the day in order to have an 
opportunity to succeed themselves. They should have longer terms 
and they ought not to be removable within those terms unless there 


is cause in some procedure, again, akin to what you have for 
provincial court judges. 


The staff of the commission has to be ‘removed’ from’ direc@ 
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civil service control, because you could have the staff of a 
commission trying to investigate a discrimination complaint in a 
ministry where he has to investigate his employment superiors. We 
suggest that, by appearance anyway, that is going to create an 
impression that you are not going to have a really proper 
investigation, that they are going to be intimidated when they 
have to investigate their employment superiors. 


You could also, of course, have a conflict. Who controls 
their everyday conduct? Their employment superiors in the civil 
Service, or their non civil service superiors in the human rights 
commission? Our suggestion is that they ought to be removed from 
the civil service hierarchy--in anticipation of what Mr. Stokes 
asked one of our predecessors here, not suggesting necessarily 
that they report through the Speaker--I would not want to burden 
your successor that way; rather, that they report directly through 
a minister without civil service intermediaries. 


10:20 p.m. 


f amasorr.-y= for ‘thestength ofstime itwhasétaken sfor ‘this,) Mr. 
Chairman, all of which is respectfully submitted. Perhaps 
Professor Tarnopolsky would like to embellish. 


The Acting Chairman: Thank you for the fine 
presentation. I am not—sure that abbreviating it was shorter than 
reading it. Mr. Johnson, you have a question? 


Mre OGRA nORonnsonne Yes; I -haves four..eAt= ther bottom rot 
page 12, you suggest denying the right of appeal to the courts 
because of procrastination. How about justice? 


Moe Borovoy:i«Thate:may » beg xthe question between us. I do 
not necessarily assume that justice is more appropriately meted 
out by independent adjudicators called judges than by independent 
adjudicators called boards of inquiry, assuming that the boards of 


inquiry have the requisite concomitance of independence. 


That, of course, is what we have asked for when I suggest to 


you there is no reason to assume that justice necessarily comes 
More from a person with a robe than from a person without one, 


\ 


assuming they are both sufficiently independent. But you will 


recall we were saying that only on questions of fact, not on 


| 


questions of law. 


Mr. gd. M. Johnson: In item 15, page 18, you _ state, 
"Provide that anyone who violates the Human Rights Code may lose 
temporarily or even permanently his licence to operate the 
business..." What are you talking about? What about a small retail 


Merchant? Does he have a licence? 


| 
| 
| 
| 


| 
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Mr. Borovoy: This obviously could only _apply in cases 
where people have licences. What we are suggesting 1s for those 
business establishments that operate under licence--1in some areas 
I am sure this already applies--it be made explicit across the 
board that all of them could have their licence privileges revoked 
Or suspended if they are found in violation of the code. 
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Meroe. Mie JohnSon:ivBut uthisseisoidiscriminabionsimmaes toes. 
You are Saying that some types of businesses creating an offence 
are subject to losing their licence, and another type of business 
that does not have a licence would not be penalized in the same 
way. 


Mr. Borovoy: Well, I am suggesting to you that you apply 
remedies appropriate to the circumstances. I suggest that you may 
have in some cases certain business establishments which are 
amenable to larger penalties than other business establishments 
because they are bigger. Certain business establishments are 
amenable to certain restrictions because of size. 


There are alli kinds’ of? weasons® we Sidomthat. “9b vammsimpay 
suggesting to you that where there is not a possible way--if there 
were a possible way, I would have to objection to it--where people 
are operating under a licence granted by the state, that licence 
should carry with it an obligation that they observe certain laws” 
That would seem to me to be elementary equity. 


Mr.) Jl 2 MeaedTohnson: ) “bo cannoti accept erit.eeBbutiiwithe jregarw. 
to section. .30(3) of the minister's bill) @pertaining: tom@searen 
without warrant, you touched .on» this ceardienses 1, ~would have sea 
think that as a member of the Canadian Civil Liberties 
Association, you would bewsvery strongly jopposedigtomiawjsearce 
without warrant. 


Mr. Borovoy: What I said, just to come back to my words, 
{fo lowas’ not? clear, as that. Tl \was¥ opposed eto Meearchy naithows 
warrant and therefore suggested that this section be clarified in 
order to ensure that there is no power to search without warrant. 
What I am not opposed to is the power to enter and require the 
production of records without warrant. 


Mond aie Johnson: swhy? 
Mri Kerreion Dt sistivery iclean Ginathe @sect ron: 


Mra. J .4MS Johnson Whatieyis! Siveryeecieants CWhateirise “tie 
disadvantage of getting a search warrant? 


Mes Borovoy "Doo you (4mean 9s tove enter — and YtoR Tookmieas 
documents? 


Mr. .J2\°M. “Johnson: “I just? happenmaitcy think@ithateeycas 
should have a search warrant ‘for a fact®ofy’any. nature. Do you 
condone the fact that because there wasS a possibility someone 
could “besvengaged in»narcotics on) /inesomemotheriPiicit! trades 
search could be conducted without a warrant? 


Mr. Borovoy: Perhaps J can answer your questions 
consecutively, rather than concurrently. Let me try to deal with 
BEOthissway ¢ 


As far as the Human Rights Code is concerned we always have 
to make distinctions. In my view you do not say you need a warrant 
for anything. It depends on what we are talking about. I think we 
have to be much more precise. What I am suggesting to you is that 
the power to enter a business establishment and look at 
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records--that is what I am talking about--for that I would not 
require a warrant, although to search the premises I would. 


You ask why I make that distinction. You need a certain 
amount of evidence to get a warrant. You have to demonstrate 
reasonable and probable grounds. 


Mr. Jd. Mz Johnson: What is the matter with that? 


Pree cOnovoy: 1 “willy tell. you what; is thé matter with 
Brat. The greatest number of human rights complaints are usually 
the unverified and unverifiable suspicions of complainants. They 
are people who have had certain experiences with employers and 
oe eve they have been discriminated against, but they do not 
now. 


oo istadmost? unique insour law, although not totally, that 
this is one of the few areas where you do not have witnesses. You 
do not have people who have seen the disScrimination. It is not 
like an assault where you have informants. It is not like a bank 
robbery where you have witnesses. Whether there has _ been 
discrimination is all in the mind of the discriminator. Unless you 
can look at his records which tell you who else he has seen, who 
else he has been interviewing, who he has hired, you can rarely 
get the evidence you need even to apply for a warrant. 


Se | 


Wiet “werisay, ~ theretore,  “is# ‘that: cin“ that \»limited “context 
where we are talking about examining business records, then we 
permit a warrantless examination. This is recognized in other 
areas of the law as well. The Law Society may look without warrant 
at the trust accounts that lawyers keep, simply to monitor, to 

Maudit their compliance with their trust accounts. I believe that 
employment standards investigators can do likewise, for the reason 
that many of those statutes are inherently unenforceable unless 
Menere is an opportunity to look at records. 


Mirae te Mer) Johnson: I -am at. a, loss to, understand your 
rationale. 


Mress Boroyoy: Could I ask you, Gf you “do. not. mind=-you 
say you are at a loss to understand it. Might I ask you what? the 
|G@ifficulty is with my analysis? 
| Mr. J. M. dJohnson: For the simple reason that if a 


-person is suspected of murder, you would not condone it, would you? 


| Mr. Borovoy: I. would not condone a warrantless search 
against a person suspected of murder-- 


Mr. J. M. Johnson: But for prejudice you would. 


| Mr. Borovoy: --for the reason I gave you. Again, if you 
could just follow, the reason is that with most of the crimes that 
you are talking about you have witnesses, informants--you do not 
always have them, I agree; but most of the time you do--and that 
fms what gives the police the threshold amount of evidence they 


‘need to apply for a warrant. 


Py 





You cannot just get a warrant by saying, "I want one.’ 
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have to demonstrate reasonable and probable grounds to believe 
that those premises contain what you are looking for. 


The point: is that in a) discrimination case,,almost unique in 
a discrimination situation, all of the evidence is in the mind or 
in the records. You do not have witnesses. It is very rare that 
you have informants and witnesses because only the person who has 
denied you the job knows why he did it. So unless you can look at 
that, you simply have no way of enforcing this legislation. 


IT submit: ‘to’m-youy ) that amakéstoibedditienentguaromm othes 
situations. We are not doctrinaire in this world. We always have 
to evaluate the necessity ‘against what it is that we are concerned 
about in any given situation. 


Ther sActing Chairman: The time sn *tL0s30-+eaWouldemes 
members of the. committee wish to have these gentlemen reappear 
before the committee at another time? 


Mr. Stokes: I would think that would be preferable. Mr. 
Tarnopolsky is here. I have questions, and I am sure Mr. Sweeney 
does. 


Thea Acting saGhainman: I ask the gentlemen, then, to 


arrange with the clerk for a further appearance before the 
committee. Would Ron Gostick, Urmas Toming, Clifford Brown and 
Mrs. MacKenzie, who also did not get before the committee tonight, 
consult with the clerk so we can reschedule their appearance? 


The committee adjourned at 10:31 p.m. 
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LEGISLATURE OF ONTARIO 
STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


Tuesday, June 16, 1981 


The committee met at 8:08 p.m. in room No. 228. 


THE HUMAN RIGHTS CODE 
(continued) 


Resuming -econsideration? of) Bill °7; An) Act to “revise! and 
extend Protection of Human Rights in Ontario. 


Mr. Chairman: if call the meeting cO ‘Order, iL had 
eidicated: that we would discuss tonight, before we Got unto the 
hearings, where we go from here as far as the summer schedule 
goes, or when we hope to finish. I have asked the clerk to set up 
Meecitative schedule-for next week, presuming: that we are still in 
Session, subject to time changes, obviously, if we are not. 


Pec rr Order to” provide continuity in the ‘Hearings, tre 
have to proceed as best we can. 


I indicated that at tonight's meeting we ought to provide a 
little time to discuss how we wish to proceed. I have talked to 
all the committee members, to the minister and to the clerk, 
regarding a time line to report back to the House. I will just 


review what we have discussed and see if we are agreed on this 


type of schedule. 


One was that if the chairman and the clerk be responsible 
for scheduling hearings until Thursday, June 25, resuming again on 
September 8, we would need a resolution that the resources 
development committee requests permission to meet during the 
recess of the Legislature. 


The suggestion is Tuesday, Wednesday and Thursday, starting 
the week of September 8, until we are ready to report, or until 
meomiccisbature *resumes “sitting for’ the purpose of completing 
public hearings and consideration of Bill 7. 


Seewouldusturther Suggest that we ask the clerk of the 


committee to prepare a budget for the committee for approval on 
Mmenis Thursday, June 18, that we can forward to the Board of 
Internal Economy. 


There are approximately 65 to 70 groups or individuals who 


have indicated that they would like to present briefs and appear 


before this committee. If we follow the time line we have been 
acting under, approximately one half hour for each presentation, 


we are looking at probably three weeks of hearings in September. 
W@hat would allow us a couple of weeks of consideration of the bill 
-before the anticipated resumption of the Legislature? s2tting 2 
mene fall. 


Both the chairman and the clerk really have some unknowns. 


Mtr we Operate under this time line, it will make it much easier 


Ps 


for the clerk to schedule the hearings and also allow the public 
to know a little better when they can ‘appear. We are open (ce Var. 
suggestions. If we are in agreement with that type of time line, I 
suggest we ought to have someone move that. 


Mr. Stokes moves that the committee continue with the time 
line of allowing. a half (nourg (lormmeach presen vation elcome 
committee so that the hearing of presentations takes three weer 
in September and allowing the committee a further two weeks ca 
consider the bill before the resumption of the Legislature. 


Mele RR oy aie 


Mr.  Ghazrman: “Is there’, any )furtheryu discussion? asAne awe 
agreed? 


Motion agreed to. 


Mr. Chairman: ‘Is that sufficient "cinect1on eLien=a (ol eae 
chair and the clerk to proceed with? 


Clerk of the’ Committees Yes, thetwicefine. 
Mr. Sbokess Youudid 1 tiwebh, wig. Chairman. 


Mr, Chaitman: .I) man ‘aroundssca;) Litcler) pits is You Bia7camae 
rely on my inexperience but I understand that select committees 
seem to have priority over scheduling. I have submitted this time 
line to. our whip's office ‘for coOnsiceration anywey mes ae 
Submitted this time line to see that we get due-consideration for 
it. The indication I have is, thatwilt jwild sber acceptable syteue se 
hope that is the case. So, at Thursday night's sitting we will asH# 
the clerk. to: -bping us: a budget sthat.we Caney approve Vandyeuas 
forward. 


The clerk, has salso, cirnculateédsasay nevisced sagendaawL. ams 
revised only in that we have scheduled hearings now on June 18. 
You will see that these are the witnesses who were not able to get 
on last Thursday. We have scheduled them now on the eighteenth. 
The rest of the schedule is the same as previously circulated. 


The first group then is the International Goalitiony Womens 
Domestic Exploitation--INTERCEDE. Frances Gregory, we welcome you 
here tonight. Do we have the names for Hansard? Frances, could you 
Just introducesyour Group to.use? 


Ms. GHeGOLy: ves. I amt Mrances@aGr egor i. a am the 
co-ordinator of Intercede. This is Annette Valdez and Many Dabrecog 
who are both members of the steering committee of the coalition. 


Could I ask the committee members to introduce themselves as 
well, please? 


Mr. bane: John Lane, of "Algoma-Manrcouumin. 
Mrie Baton :sBob Baton)?’ Middlesex. 


. Mia. Ole, M. Johnson: Jack Johnson, 
Wellington-Dufferin-Peel. 


3 
Mr. Riddell: Jack Riddell, Huron-Middlesex. 
Min) SEOkes: Mack» Stokes jwhbake Nipigon. 


Ms. Copps: Sheila Copps, Hamilton Centre. 
Mr. Renwick: Jim Renwick, Riverdale. 
Mr. Stevenson: Ross Stevenson, Durham-York. 


Mr. J. M. Johnson: Mr. Chairman, I wonder if you could 
possibly quickly supply the committee members with NAMES yo Ltiawoudkd 
help people who appear before the committee. 


Mr. Chairman: I am Mike Harris from Nipissing. 


Mss Gregomy oe ins) thes sOntario Human Reghts@ Codey oforl970- 
under section 4(8), domestic workers were excluded from the act's 
protection. against. discrimination in employment. This exclusion 
Beantd>thatrcanyact which’ protects Virtually every other worker in 
Ontario from discrimination on the basis of race, creed, colour, 
age, sex, Marital status, nationality, ancestry or place of 
Srigin, did not protect domestic workers, of whom there are an 
estimated 75,000 in the province. 


Classified advertisements, such as the following, were, and 
remain to this day, perfectly legal: "A better choice of nannies, 
mother's helpers, nurse, ..companions, housekeepers, Puabipi ness 
Buropeans,.,.ctc.,, both, locally and overseas.." 


Bnother Onesen Good. choice...of .local,.housekeepers,. nannies; 
mother's help, -cleaners. Our overseas selection is better than 
ever--from France, Switzerland, Germany, Britain, Philippinos." 


"Excellent applicants from UK, Switzerland, Austria, 
Holland, Italy, Greece. Select now! Top Filipino housekeepers 
available immediately." 


nWURelentne Year! -Gontinentad..-Scottish «and. British «mother's 
helpers, Philippino housekeepers, local domestics. Call now for 
August." 


LE srs ea we) nanes(surey, shocking, «to;you that such blatant 
invitations to employers to specify their racial or national 
preferences would not be in violation of the Human Rights Code. 


Intercede is pleased to see that section 4 (8) does not 
Sppear in Bill 7. However, we would like to point out to the 
committee a section of Bill 7 that creates a loophole which could 
nullify the intent of protecting domestic workers against this 
meng of «discrimination. 


Paatelisy, section: .216).6c),.whiches says «funder = secéion 21(6): 
"The right under section 4 to equal treatment in employment is not 
infringed where, (c) a person refuses to employ — another for 
reasons of any prohibited ground of discrimination in section 4, 
Where the primary duty of the employment is attending to the 
Medical or personal needs of a person in a private household. 


The Minister of @Babour® (Mre* Bigreehas erateaspubiicryptnac 
this section is intended to allow employers of companions to 
exercise whatever preferences they might have in hiring a person 
in» -that capacity. A \ companion 92s. commonly “inderstoeG@ “to 3be aa 
person who provides care to another who is incapacitated due to 
illness, physical=disebility <ior age: 


Intercede is opposed to allowing einks kind of 
discrimination. Furthermore, we are extremely concerned that the 
effect of this section whlk -bew to: exempt) notweoniytemplovyers “og 
companions from--“the” Human’> Rights Code) Uebutllempiovyerss tot als 
domestic workers. The section states that "where the primary duty 
of employment is attending to the medical or personal needs of a 
person in a private household," the employer is exempted. Surely 
the definition of a domestic worker is precisely a person who 
attends to the "personal needs of a person in a private household. 


We are certain that employers and employment agencies alike 
will attempt to make use of these words "personal needs" to defy 
the “intent ‘of the act. This’ iS not merely-l‘ar uneducated -qdeses 
Yesterday, a member of intercede phoned several domestic 
employment agencies, posing aS a prospective employer concerned 
that once Bill 7 is passed, she will not longer be able to choose 
a domestic worker of her racial preference.o'in “three out or tegen 
cases, she was assured by the agency that she would have no such 
problem. 


When employment agencies licensed by the government to 
Operate in this province foresee no difficulty in continuing their 
discriminatory selection procedures--in spite of a new Human 
Rights Code which is supposed to protect domestic workers from 
this kind of racism--Intercede hopes this committee will have the 
foresight to tighten up the: bill so” these 7 agencies: wi tpinort aa 
able to deliver on their promises. 


We would also like to comment on a concern that some of you 
may have--that a private household is a different entity than a 
factory, or an office, or the civil service, and that employers 
should have the right to discriminate when the employee will be 
working in such an intimate setting. 


Intercede totally disagrees with this motion) of ithe: sanct ies 
of the househoid and believes that such thinking merely sanctions 
racism.’ The’ household is not’ beyond the ireach™ of@thewtaw vee 
child is being abused, taxes are not being paid, or census forms 
are not being filled out. Neither should a household be beyond the 
reach of the law when a contract of employment is undertaken there. 


In conclusion, we urge this committee to ensure that tha 
Minister of Labour's words, on introducing this bill to° the Houses 
will be ‘honoured. I quote: “This legislation enas= 1 ule-ecapcaaae 
that spirit of fairness and equality which already motivates _the 
vast majority of people in this province." 


intercede urges you “to remove” Section 2P(6) (cy) = from Bill oe 
Thank you. 


6:20 p.m. 


Mr. J. M. Johnson: I have just one QGuestiiom. | elie withinkusce 
Bene example of ai person, let us Say, from Germany, an older person 
who needs medical attention. Maybe this individual can only speak 
German so the ad appears that the workers are from Germany. Would 
BeaniOtobe (reasonable that, that would be» the type of person who 
would best suit the needs of that individual? 


Ms. Gregory: My understanding of the Human Rights Code 
is that it would not prevent a woman who was entirely German 
Bepeaking from hiring a German-speaking housekeeper or companion. 
The problem is when a German-speaking person wants to hire a 
German-speaking person to the exclusion of any other nationality, 
Or a Canadian person takes up the invitation of an employment 
agency to select one of their top Filipino domestic workers or one 
memucheiroétopseScottish nannies; sor whateveri <It-cis not the 
individuals who have specific circumstances that we are concerned 
about, it is the intent and direction of the legislation that we 
are more concerned about. 


Mr. J. M. Johnson: But you would accept the fact that in 
Some instances there would be some reason for an individual 
wanting to have a person of their own natLonalsd tyylookraitenil them 
in case of sickness? 


Be GEeoomyry Yes ysebut lw woubd! wants the? Legislation Sto: ebe 
Covering the other side, the angle that people do not have a rent 
to discriminate against people they bring into their houses to 
work as housekeepers or companions. 


Pen Shaneageliankw ryou;o | Mranc'Chairman.. «I ysappresiated «your 
concerns. I notice at the bottom of your presentation you say, "We 
menos cooremovessection 21(6(c) .from> the» bill."\cIs «there, anything 
eise you want*putein there or): do want) to just take it out of the 
bill altogether? 


He oEGr egoryaetake’ utuouteentirelys 
Moribane scNothiing «to replaces it? 


Ms. Gregory: Nothing to replace it. What that would mean 
is that the intent stated at the beginning of the bill--that it is 
intended to protect domestic workers--would in fact be protecting 
domestic workers. 


Mr. Laney That «is the only part you are concerned about? 


Ms.aGregorys That is'sright. 


Ms@7 <GOpps+ «41 = have «two, questions following / up on the 
mor st) «point. The advertisements you have placed in your 
presentation here--do you feel they are people who are seeking a 
domestic worker of their own background or their own nationality 
Or are they making a selection based on racial or ethnic 
preferences that are not related to their own background? 


Ms s1Gregouys Spefinitelys thehlatters 
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Ms. “iCoppSs=s SYoueiave underlined personal as opposed” tq 
medical needs of a person in a private household. Can you outline 
some of the problems that you would see ‘specifically with the 
inclusion"of al personalneeds clauseminmeiatiseccion? 


Ms. Gregory: As we understand a domestic worker, and 
some of uS are domestic workers and we work with domestic workers, 
that is precisely what laedomestic?’ worker Mmoes: attend) stg epeoploms 
personal needs. If someone makes breakfast for you in the morning, 
that is» asfairlywpersonal ineeds they wancyiu lial laticppenpi i etiey hoe 
laundry or make your bed for you. 


What: we are concerned about:cis «that thatvewording asigoing std 
be the loophole that everybody waltzes through because sthat -1s )the 
definition of a domestic worker right there. 


Ms. <Copps: Whenmdithe personamtrom your Organization made 
the «call ‘to ‘thes \agencies” syou ) twere 7 italking: Siabout, eiweLre? ici 
employment agencies aware of the new act and the loophole that was 
allowed? Did you talk at all. about the loophole? 


Ms. Gregory: No, she was acting as a prospective 
employer. They did not mention the Human Rights Code at all. She 
was. the’ one who’) mentioned wit wand theyiodidg noteviclaim belthes 
knowledge of it or lack of knowledge of its Thessfourth odomesti@ 
employment agency was hedging. That is why I did not include it as 
one of the four that» said there wouldbe,mo problems They salg@ 
they ) did mot )know! what was¢in SthelihumanfeRighes |) Coderttsonmi was 
conceivable they would abide by the intent of it. 


Mr. Stokes: I+ wouldollike “tomasketyouj;eiiot iGrecgoae7 els eye 
have had any experience with domestic employees who are recruited 
in other lands, particularly ‘in the ™ Caribbean» communityy;e ang 
brought here as domestic employees, wholly and solely beholden to 
whoever hires them, and if they do not watch their step, could be 
sent back for almost any reason? I know of several cases of thag 
kind of harassment, Lf you willy or that (kinetortoressune sie es 


of one who was sent back because she made the mistake of becoming 
pregnant. 


Is that prevalent in your knowledge of the situation with 
regard ito domestics?» You’ didemotement lone teem yours bpliehmewouls 


you consider it more of an immigration or human rights problem in 
Ontaproy 


Mss. Gregory: To answer ithe Sfirs® partehord yourmeauestic m 
yes, there are about 25,000 women who are in exactly the situation 
you describe. Those are the women who are in Canada on temporary 
employment authorizations and who are beholden to their particular 
employer. The ‘“eason we did "not raise tt Whirourl paper Tis Citas 
do feel it is an immigration problem which is being dealt with ag 


the federal level right now by organizations such as ours an@ 
others. 


That definitely is a problem, but I am not sure whether the 
Human Rights Code fits into alleviating it, when the contract that 
brings a woman to Canada from the Third World or from Europe “2 
Signed by the immigration commission and the employer. 


Mr. Chairman: Thank you very much, Ms. Gregory, Ms. 


Valdez and Ms. Dabreo. I think you have made a very lear pitch to 
the committee and I think we understand it. 


The Retail Council of Canada is next, represented by Mr. 
McKichan, president. Would you please introduce your “greup, for 
mencar de ohithink the.only member at the table to. whom you haven't 


meen), introduced’ is Mr... Brandt, parliamentary assistant to the 
minister. 


Mr. McKichan: Thank you, Mr. Chairman. On my leftedds Ms: 
Judy Gill, who is personnel manager of the central Organization of 
Eaton's. To my immediate right is Mr. William Hicks,  ditrectormot 
personnel at Canadian Tire, and on Mr. Hicks' right is Mr. Allan 
MacNeill, general manager of personnel of Simpsons Limited and 
chairman of our employee relations committee. 


e230 p.m. 


Perneapsm insuthes interest »o£s (time. I might compress certain 
Sections of our oral submission so that more time is available for 
discussion. We appreciate this opportunity to comment on the terms 
of the amendments to the Human Rights Code embodied in this bill. 


The constituency represented by this council embraces, 
directly, retailers whe perform over 65 per cent of store business 
ere Ontarioand,.-indirectly, a further substantial percentage of 
polume performed by the members of our affiliate specialist or 
megional retail associations. As you will gather, we are ‘both a 
direct member organization and a federation. The views expressed 
have been developed under the direction of our employee relations 
committee with the authority of the execxutive committee of our 
board. 


Our members are supportive of the objectives of human rights 
legislation. Our industry is, as you know, highly people-intensive 
and is one of the largest employers, by business category, in 
Ontario. In fact, one person in seven approximately is employed in 
distribution. Some individual member companies are also among the 
largest private sector employers in the province. 


Many retailers have for many years, and long before the 
human rights legislation, placed emphasis on ensuring that equal 
Opportunity exists for members of minority groups and for women. 
m™ iS, in any event, enlightened self-interest for retailers whose 
“image and mode of operation are so well known to the public to be 
Semen haeo Sbesausensitive-s and) enlightened’ in this,,aspect),of,\ thelr 
mechaviour. We are most anxious, therefore, that our comments are 
m0. Senses construed “to be critical..of the,main, thrust .and 
Objectives of the legislation. The recommendations we make are put 
forth purely with.-a’ constructive attitude ‘with the hope ° and 
expectation that their adoption will enable the long-term goals of 
the legislation to be more readily achieved. 
' 
| ime thettnext “section we. made the assumption that the 
idegislation was not framed with the intent of discouraging the 
Current practice of most employers of attempting to recruit or 
promote those candidates for jobs who appear to be best qualified 
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to perform thems Dewrlesskip oveze cine rest. of itSbecauser*l am 
assured by members of the department that that is the intent of 
the legislation. 


The next substantive point iS in the middle of Ppace sth: ces 
where we deal with the situation of candidates for employment and 
employees witha criminal reeord Ss THYS Yeedeal tswith= byy secvroncem 
and 21(6) (b) . We’ make’ the’ point. ‘that retailing %is a business whiter 
is unusually affected “by” employee *‘dishonesty.P In contrast’  tomma 
typical ‘manufacturing “or serviceY Pidustry pe ewhere = Only Seca oo 
employees are “in “positions of™trust in which they have access 7a 
cash -and/for ‘disposable | equipment .tor UnventorypslaS very hige 
percentage of retail employees have direct access to cash, cash 
equivalents, readily disposable or useful consumer merchandise or 
are involved in credit operations. 


For most retail companies,  lossesivas a ‘result “of interna® 
dishonesty and ‘theft, often equalw®s0? per *cent Aope more slot ae 
average” net “profit “of businesses” in thie =sectori eric ios 
unfortunate- statistic, but Leis em pealitys. The nature co hage me 
business is such that “a great many “employees® must be treated as 
trustworthy, and those charged with hiring must be enabled to make 
judgements “as to vthe’” Likelyoutr ustworthimness moi prospecta as 
employees. This situation prompts the following comments in 
respect to the new legislation. 


First, we would hope that the exception to the general rule 
established in section “4)- which! rs toute ined? tin=sectrone2ie(6h(om 
would permit a retail employer to decline to hire a job applicant 
who had a record of theft or other related'form of dishonesty for 
a job where likely trustworthiness is a bona fide Job 
qualification. The “employee's e past @history ee issroften® hes. onus 
available°indicator ‘of this *quality. “in? thisconnection, we ewougs 
suggest that it may be useful to clarify; by°means* of  Tequlacias® 
or otherwise, that a record of offences” which reflect directly o@ 
an employee's dishonesty is a relevant consideration when 
selection” \1s°"tbeing?! mades for filling !* a= position’ requirira 
trustworthiness. 


We would also hope that the record of offences relating to 
the driving of a motor vehicle would “bel "treated as’ a! "reasonable 
and bona fide issue to be considered when a decision is being made 
onthe hiring of a’ candidate: for] driver ’s¥j]obs oreta ob vinvory im 
substantial driving obligations. 


Lastly in this “section, Tit seems clearatthat “while esectros 
21(6)(b) constitutes an exclusion from the strict terms of section 
4 in the case of perspective employees who have a record of 
offences which may be incompatible with the proposed duties of the 
employee, the exclusion does not apply in the case of an employee 
who may consider himself or herself eligible -for “transfer “og 
promotion from a nonsensitive job to one in which the individual's 
prior criminal activities suggest the employee may be unsuited for 
the new position. 


We propose in this light that section’ 21(6)"(by "be amended s@ 
that there is inserted after the words "refuses to employ," where 
they occur- “rn the first) dine mof “thet subsectton Ss theo words lem 
Promote Cr transrer. 


pie Hiextamsection. deals. with the employment of the 
handicapped, section 4, section Wise ANGo sd Ch,» saS@G.h Lote! kb. wand 
Seti 3362) eand. (3).o,The combination of the effect of these 
PeCmLONSnHiMplicsesthat »-an employer may be obliged to hire or 
promote a handicapped person who is eapabd.e. «o£ performing the 
essential duties of employment in a Obs ame bare Maya-noets-be 
capable of performing some of the normal job content if that part 
Be the jobeisadeemed to be nonessential. In such Situations, the 
elements of the job which are deemed to be nonessential may still 
require to be performed by someone else within the work force. 


The most likely manner in which these elements of the Job 
will be performed will be by altering the job descriptions of one 
er more semployees so that the work. gets done. In many Situations 
this will be an obligation which nonhandicapped employees will be 
happy to assume in generous and public-spirited Style. However, 
there may well be situations arise where fellow employees express 
resentment at any extra burden they have to shoulder, and where it 
eS not« economical. to. have the peripheral work performed by 
employees or an employee specially hired for that purpose. 


We believe it would in the long run inhibit the successful 
encegration. ,-of .the handicapped into,.the labour force if, in so 
doing, Besenimen thc ste caused | .amond...fellow.«iemployees .of..the 
handicapped person or persons. We, therefore, suggest that section 
16 be amended by adding the words "or throws additional burdens or 
responsibilities on the handicapped person's fellow employees to 
an extent that is deemed unreasonable." 


Section 38(3) provides that the board may order a party to 
meectyahiS+qprnemises 4.SO aS _toO-.adapt them to the .-needs. of,..a 
handicapped person or persons, provided the alterations would not 


meause .undue hardship, and subject to the regulations. It is.-our 


hope that the regulations will provide some explanatory guidelines 
as to what may be considered reasonable and unreasonable costs in 
Such situations. Retail employers, and presumably they are typical 
of others, are concerned about the possibility of being required 


meO, Say, inStall-.elevator facilities in a very small building or 


in a building with a limited life span or to redesign washrooms in 
mich a-building. 


Wei sudo etappreciaterwndtos ise-~probably;,dmpossible sto.,.be, too 
mefinitive in such situations. However, employers would probably 
be reassured by some closer delineation of their potential level 
Br responsibility. I understand, in conversation with members of 
Ene department, that it was not the intent of this legislation to 


require major alterations to be made through this means. I think 


mo. would+.be=. reassuring. to. .employers. if there were some, such 


indication in the legislation. 





Next, Mr. Chairman, and I believe you have heard about this 
Maome others, .is».the. responsibility -.of .employers, for acts and 
Bmissions .of. employees. In terms of section, 42, an action. or 
omission of an employee of any organization becomes the act of. the 
Organization itself without the proviso, which is common in other 
types of employee protection legislation, that the action be 


within the scope of the employee's authority. 
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An employer, therefore, as an example, will become 
responsible for persistent sexual solicitations by an employee who 
has supervisory duties which = are directed towards another 
employee. No responsible employer would, of course, condone such 
action, and all such employers either have now or would be willing 
to introduce a program whereby the duties of management personnel 
in this respect were brought to individual managers' attention on 
a regular basis. 


Te “Sesemsew tou Muse Ent Se ii So SS NO raneiae caawwhiere ene ea 
appropriate to apply a standard of stricttemployer liabukrty, wher 
isually= the act ron ot eehe offending employee would be contrary to 
the “intent. “and instruction Poof e*theimenployers we; therefore, 
recommend that a proviso be inserted in section 42, excusing 
employers who have demonstrated they have been diligent in 
informing their management of their individual obligations in 


terms of the legislation and have monitored the application? of sig 
within their establishments. 


Next is prohibition of methods of selection resulting in 
discualification /;" sections 710 and 21(7)) Underbisectiionsdl 0, them 
isla prohibition against “a form ‘of select ron *which would result in 
the disqualification of a group of persons who tare +rdent ified" im 
common by a prohibited ground of discrimination" except where the 
requirement is a reasonable and bona fide one in “the "ci rcums tances 
or is specifically exempted within the act. This provision raises 
two questions in our minds: 


First, most forms of candidate’ selection for particular jobs 
attempt to locate, as we have mentioned, not simply adequate 
candidates for the job, but the best qualified applicants for the 
job in question. Application of any such tests Will Apso%-ftacte 
discriminate against some applicants as a class, such as those who 
have @ personality which ?is” nots iconduciverrowcacy interpersonal 
relations for a job requiring such skills, poor mathematical 
abilities for a job involving the handling of cash, and so on. 


We would hope that the legislation is not intended to strike 
at the conduct of tests for the ascertainment of candidates with 
the greatest aptitude for particular positions. 


Secondly, the provisions may disqualify a group of persons 
who, “because “of “réligidlis » or “other- “reasons; ® are’ unable co= wore 
regularly on a day when the employer needs their services. In 
rétailings® this’ typically might bear Pricey, sa? Sacurday cr ae 
Sunday". “In! this ‘case ,,2t?Us" Our®belvet thatetherieg iolauron should 
provide a specific” ‘exemption Wfior Sthvs Seateqory ici need sands 
specifically; 1) shouldbe taetivmed enact suey discrimination need 
not be intended. and’ should” not Meécessarmeysibe ticenst ruc as 
discriminatton*on “a religious basis. 


Section 21(7) prohibits an employer from refusing employmeng 
to an “individual ‘as'a*"resule? of "scrutinizingwantappit cations. as 
employment which “directly or indirectly classifies or indicateg 
qualifications” “by “a prohibited’ “ground “of -drscramination "exces 
after a personal interview. 
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It is almost impossible to conceive of an applicator for 
employment which would not permit its reader to infer the sex and 
possibly the place of origin of an applicant. Any one or more of 
the prohibited grounds of discrimination might be deduced from the 
answer given by an applicant in response to a question of a 
nonsensitive type, such as the nature of educational 
Saedificattons7eskills’ and so on. Some such information may also 
be volunteered by an applicant in a written application without 
the prompting of a specific question. 


Pi gcthespresulbt)  aiteewould. -be lopens to virtually every job 
applicant who had not been granted an interview to claim that he 
Or she had not been accorded an interview because of seeming 
Biscrimination. “The ‘corollary covld well be that employers, to 
avoid being accused of discrimination, would feel obliged to grant 
interviews to every applicant for every Nacaney, and "thats ics 
course, would be a most unfortunate circumstance. 


It is not uncommon for hundreds of applications to be 
received for a single vacancy. A suitable candidate may be located 
prom ‘the “first ifewivsapplicants” | interviewed... Equally,;:. it~ is 
commonplace to be able to ascertain from the written applications 
that a high percentage of the applicants do not have the technical 
Or educational qualifications to enable them to discharge the 
Buties of; the jobesItwwould; swe suggest; be a misallocation of 
Scarce and expensive -skills if the time of recruiting personnel 
had to be devoted to self-defensive but patently unproductive 
Enterviewing ‘of “all applicants, and especially of unqualified 
applicants. Our economy should not, we suggest, be burdened with 
that wasteful procedure. 


Wesireconmend = that Yganimreappropriate )-proeviso) jbers added to 
Beesect pone 22%, dwintichtiwoulds clarifya(the «fact that -there’sisccno 
obligation placed on an employer to interview all applicants for a 
mee wandbithate ptr sisegustifveable ston eliminate: from iiconsideration 
those who are deemed to be unqualified for reasons other than the 
listed discriminatory factors. 


A word on the family relationships and its relationship to 
mectwon -4b2 Sections idastrikessat. discrimination.asp/a result.of 
family relationships. Many employers have found that difficulties 
are caused both in the effectiveness of management and in 
relations among employees when spouses or close relationships are 
in a direct or even indirect reporting relationship with each 
Other. 


In most organizations, any impediment to the career of an 
employee affected caused by the establishment of alternative 
reporting relationships will only be temporary. Most frequently, 
an alternative opportunity can soon be offered tenehe employee 
mencerned,dande his .orwwher =career. is),not).,inhibited except in ra 
Minor and temporary way. 


ASeeher ba. Mhiwice we dititen it strives,.forn complete equity.among 
@ category of employees. That objective is understandable and 
theoretically desirable. We suggest in this instance that 
Meacticality,. and: the.zights of a potential complainant's). fellow 


toy 


employees suggest that there be a recognition of the imperatives 
of organizational harmony and the lesséningitofs the! aikelinoe6d og 
allegations Cie nepotism, whether real or imagined. We propose that 
there be an exemption for employers whose practice it is to ensure 
that spouses and close relations are not deployed in positions 
where familial relationships might be construed® as prejudicial te 
a climate of equity and fairness for all employees. 


Whatever decisions are made in relation to the 
acknowledgements of the logic of yecognizing Sthe fditiicultres 
which may be posed in the employment of spouses in the same unit, 
+t seems to desirable to establish @ clearer définition of tmaritas 
status than the one provided by section 9(b). 


That definition includes the status of "living with a person 
of the opposite sex in a conjugal relationship outside of 
marriage." We question whether the use Of they words S“conjugan 
relationship" provides enough certainty to those called upon to 
construe the legislation. We suggest that if a minimum period of 
time in which the status had been maintained, say, two years, were 
added to further define the status of those affected, construction 
of the provision would be’ simplified: 


Lastly, we have a couple of points on administration, Mr. 
Chairman, under’ Sectwvorekesuies,) te) and Cdr Sectaon 6630 C3) ea 
empowers an agent of the human rights commission to remove any 
writings or papers™“of “employer ®or other *party and to make copies 
of them. There is an obligation on the person so empowered to 
"promptly return" the material removed. 


The experience of our members is that Boriompt ly 5 aeare eh 
context has been loosely construed, and the lack of records can 
have a disruptive effect on the conduct of business. It is our 
proposal that’ forthe wwordss" promptly *netinn -eehere ibe substituted 
the ‘words (“within four ~ business! days. " Alternatively; semcss 
employers would be willing to bear the expense of providing tag 
inspector with copies of the documents produced ~as \'so' desired 
under the inspector's supervision. 


Section 30(3)(d) permits inspectors of the commission to 
question employees in relation to complaints under the act and, a@ 
the discretion of the inspector, exclude all other persons from 
the interview. The provision is understandable. The commission 
will wish to be assured that an employee making a complaint of 


witnesses to an incident which prompted a ‘complaint’ feel under ne@ 
duress. 


However, our members are aware of situations where 
employees;© unstre Yof *thel snature” sof ¥thewproceedings and perhaps 
fearful of any solitaryeunteraction! (witha smepresentativertas 
government--and we are thinking here of employees who possibly 
have come from a country where a representative of government is a 
less benign influence than Chav which prevails in our 
province--have requested the presence of a fellow employee or a 
representative of management or some other third party at such 
interviews. It "seems® to us-that}? provided =the’ request 7is-imade” be 
the free will of the employee, it should be respected, whether the 


accompanying person sought by the employee is a member of 
Management or not. 


whe: 


We are not suggesting by any means that it need be a member 
of management. We suggest that additional words be added to the 
Section which yemight ‘read: Unless a person being questioned 
requests that there be present some other person ase:a@ wiltnessocko 
the interview, in which case the wishes of the person interviewed 
will be respected whether or not the third party 1S an employee or 
member of management of the employer." 


Bi hoolawarch, Mr 4 sChairnman; is respectfully submitted. 


Mr. Chairman: Thank you very much, Mr. McKichan. Am I 
pronouncing that properly? 


MrawMchKachan: Yes. indeed. 
270 -P. Ms 


Mr. Chairman: Does anyone have questions of Mr. McKichan 
or any of the other members of the Retail Council of Canada? 


Ms. Copps: I have just a couple of questions. On page ll 
you talked about the powers of seizure that have been granted the 
human rights commission. I am surprised that the position you take 
peems to be a fairly moderate one and that you do not object to 
What some people in the press have been calling "search and 
Selzure" provisions applied to the human rights commission. Do you 
then not object to the power that would be given to the commission 
FO take documents away or copies of documents without a search 
Warrant? 


Poy. McK ichans»;Oum members, ol. .gquess,;) were;. 4nfluenced by 
Bncirs.experience, Mr. Chairman. It seemed to them that these 
powers had not been exercised with any undue vigour or malice. I 
think in a case of personnel records they can understand that they 
May need to be studied. It has not been a sensitive issue. That is 
really how I would respond to the question. 


Ms. Copps: Likewise, you make no negative or positive 
comments about the powers spoken about in the new act which would 
empower the commission to levy fines of up to $15,000 against 
individuals and potentially up to $25,000 if an appeal decision is 
not upheld. Do you have any feelings on those powers? 


MES McKichan: I guess most legislation these days 
embodies fairly fierce horrors of punishment and retribution. 
Again, our experience has been that they are not usually exercised 
‘with the full severity of the provision. We would assume, as in 
mene past, the courts would exercise judgement and make the 
“punishment suitable to the crime. 


Msi esCoppsiioe Ix shave, +just one last. question. On page three 
you object to a provision which you say would actually give 
‘disabled candidates greater preference in the hiring procedure 
than candidates who are not physically disabled. 


) 
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Mise McKichan: Perhaps r should inject there, Mr. 
Chairman, that Was *not ‘otir contention. "We said we shoped the 
legislation would not be construed “in *ithatico way /o Wels dow neg 
necessarily ‘say thatpeitltskewsethat intent. Wee'just wanted’ 7e¢ 
Gbani fy stat wereintendede sto advise our members that it was not 
intended to be construed that way ‘and*® weruwere seeking the 
confirmation of the members of this committee. 


Ms SCopps:2 So you would © then® support “the position 9of* tie 
spokesmen from the disabled community who would state that what 
they are asking for is an egual chance, provided they can carry 
out the essential functions of the job. And you would be prepared 
to go along with the definition as outlined in the proposed Bill 7. 


Mr. McKichan: Yes, indeed. We were simply Clarifying ous 
intended procedure to so advise our members. Most of them behave 
in-that way inPanysevent. 





MS¥Copps= Themonly 7) reason’! bring methatenup is’ that you 
made some reference to the moral compulsion that employers should 
have, to not be required to hire candidates who are less qualified 
for aeyobAvl G7Ust Senougmesthac connotated perhaps a position that 
was slightly different from that spoken by the disabled community. 


Mr oO eMeKeGhane! Tondo Snot "think theres isgmed fdvete: cams 
there, and I believe most spokesmen for the Gisabled take the 
point of view that they want equal treatment, not necessarily more 
than equal treatment. 


Mr. Eaton: On the very last page with regard to someone 
being questioned having someone present with! them, *youc*reter aug 
weyen a member of management.” I wowld be a-little concerned that 
in the event the complaint is against management, management could 
be saying to someone who was going»? *to -belsa ew ftnessy "Look pf 1 aware 
you to make sure I am present at that. You make sure I am invited 
to be present with you." 


Mr. McKichan: Mr. Chairman, we were somewhat diffident 
about including any reference to management in that section, but 
it was’ pointed out by oné of Tour Ymémbers” whoemhad experienced an 
actual case that an employee had very definitely asked for a 
particular member of management, who was not the individual 
involved in any way in the supervisory capacity of that 
individual, nor had he any direct relationship with the incidents 
He was simply a person in whom the employee had some personal 
confidence and trust, and that was why they wanted to have that 
person present. 


Mr. Eaton: “l- ean’ sée “your "point  ibecausemed Bec inka es ace 
come up before. I Know “Some “of Us ‘have Wrestiediwich Ltocin» ou 
discussions among ourselves, about a person being alone, being a 
little nervous about it and wanting to have a friend with him. How 
do you covér it without leaving it! opén “for! someone toy coerce am 


person into Making “sure™they! are there *tor hearethe other side of 
Bo? 


aD 


Mri mick tchank hime abhinkosweiowould~’ have . no difficulty with 
some words which specifically excluded a member from management 
who had been involved in the actual incident or who had direct 
meesponsibility for the case. That would not give us any trouble at 
all. We are more concerned with the pr inciolevbo£t rthe abnitphy ake 


mave a third person there. We are not particularly anxious to have 
a member of management there. 


Mr. Eaton: Of course, some enoice is left ete the 
investigating officer. 


| 
| 
| 


| Mr. McKichan: Yes. We think it also desirable if the 
employee hasi@strong “feelings,  himself*:or herself, that these 
|\fEeeling at least be regarded. 


| Mie sheets COnnStons osMr. eeMcKdchan, obviously the group 
meas Spent,a lot of time going over the bill, and I compliment you 
jon the detail. There are a number of items, though,» sera: af iwould 
like to raise, some of which have been touched on. I would just 
merke to get) further clarification. 

jungeretand the concern you are raising about people with 
precords, in terms of theft, et cetera, especially given the 
‘problems with white-collar crime and all that. But I do have a 
|fair amount of trouble understanding what kind of role management 
would play in deciding—when somebody's debt to society has been 
paid, and when they are then suitable for employment in a position 
mersome Kkinds.of trust.f Ilswonder if you-could speak a, dittle bit 
fapout that. 


| 









Mr. McKichan: I guess the general practice of 
lemployers--I do not think I would single out retail employers--is 
when people have been, at some point in their career, found guilty 
of some offence which reflects on their trustworthiness, it is not 
often they are immediately replaced in the same type of position. 
But they may be hired for some other job, where that particular 
icharacteristic is not required, and having proved themselves in 
that job, they eventually again can be considered for a position 
mr trust. 





Tideuink pans abvernyhisensitiver Joby iteaissdifificult to daskeran 
employer to immediately replace someone in a Similar type of job 
Meth a similar type of exposure. It may not be completely fair to 
mem individuals either... .lty, ise0a -mattem, where judgement: ‘has 
obviously to be exercised. 


| 
| 


| I guess experience also shows that in many cases where an 
individual has been involved with a breach of trust, there is 
guite a high probability of that recurring. It seems to me society 
has a difficult job of balancing the rights of the individual and 
the obligation to fellow employees and to those who are likely to 
Suffer. It is not an easy challenge, I suggest. 





p.m. 


Mriteebaici nee: MieexJohnstonmhas (.reised:sa question which I 
was going to ask. You speak on page three of the possibilities of 
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internal dishonesty and what it could mean to the net profit of 
businesses. Have you any research to determine this problem in 
regard to those who have perhaps been convicted? Does thzs:*50 pes 
cent represent people who have had no conviction, or does ie 
indicate people who have had a conviction? I am looking for a 
background, as Mr. Johnston has pointed out. 


Mr. McKichan: Usually it is people who have no previous 
records. 


Mr. Eakins: So, “really, “you “have” now tetatrsetites—'c0 vce 
that the people who have served their sentence and are employed 
have been dishonest invretail businesses. 


Mr. McKichan: I turn to my colleagues® for ©comment On 
thet, Mr. #enareinan:. 


Mra Eakins: “I a’ sort) of presumption that they *migne® bes 
rather thawractualwt@act.a1s) thac nouronuex 


Mr. MacNeill: There is certainly ‘no research’ >that ~we 
have aS a company. 


Mr. Eakins: That answers my question. 


Mrie Rw _F. Johnston: amifeoncernedi whether thereseiseiany 
real need to» add further requllations @ior “claraiicationseam “tase 
area. I wonder if we are not presuming something which we do not 
know and reacting to things for which we’ do not’ haveslany “basis® 
and that we are working under some kind of a bias, ‘which ie 
unfortunate. 


Turning to “the matter of the “handicapped “fora minute, oe 
think I understand the concern, and’ Io am glad Ms. Copps raised the 
question she did with you, because it seems strange to me that you 
would) raise’ the notion that somehow «the? bill > givess tany 71deamos 
special privilege to handicapped people in terms of competing for 
all job. A "person would’ have “tol competes on othe s isames ground sia 
anybody else. 


I am a little concerned about this idea that you would add 


tol section 16,° "or. “throws* additronal burdens) orm responsrbiirties 
on the handicapped person's fellow employees to an extent that is 
deemed unreasonable." Doesn't that just open it all up the other 


way again and place the onus very heavily on the handicapped 
person to show that he or she is not unnecessarily disrupting the 
nature of the business? Don™t you" worry about -that=a irctier ore: 


Mrs MeKichan® I guess it “~s'\ Wal. délticates sreuations 
Obviously); © one’ ‘does® not’ want” =to' edo -“anyening etna teseems = reg 
discourage the employment of the handicapped. On the other hand, 
Our concern was that we also do not want to engender an atmosphere 
where people are nervous about working in a section where some 
handicapped people are employed. 


I guess we were attempting to achieve that difficult 
balance. We thought that some such words might be reassuring to 


i 


prospective fellow employees of a handicapped person. We do not 
mave.veryo strong: views) om it sat all. It wasin)ust/oan attempt to 


take_ a somewhat therapeutic approach towards that particular 
section. 


Mic 1) eRaby Ee. Johnston: Is there any experience you are 
working from on this basis which would indicate that there is that 


peed »to) abate the, fears of workerssoin a work place where 
handicapped persons are going to be employed? 


Me oaMickKuch ares Nox 


Pie Chess in tmy “Opinion, it boils down to the essential 
Bouties) of ithe ljob. (The state of- the art in job description in 
industry is not that sophisticated or perfect yet on what become 
the essential duties of the job versus the nonessential duties of 
the job. It is in that context, as we get more structured in such 
Buingswass job «descriptions» and so on, that there will be more of 


meat type of thing involved, such sas;> "Ali right, I am doing my 
job, but I have to pick up these extra duties of this persons's 








| 














/job as they become more defined." It was in our interest not to 
maave that kind of thing occur. 


As retail employers represented here, we certainlyvotake 
great pride that we are able to provide jobs for handicapped 
B-oPtes itor iakenl aodmeaningful contributions o-and .all..of us 
Bepresented here -have- done that. Our main concern is” with 
essential duties of the job and how that might be construed as it 
evolves through this whole business of managing job descriptions 
end so-,on. 


MEPOEte wrt b> Uohnston:a git inhasey always. .strucko mejsiabout. . job 
descriptions, and I have drawn up a few in my time as well, that 
Bem cenottditficultrvetwahl) toc draw uppac job descriptionowhrehstite 
an individual as tailormade and which is able to be used as an 
Bdeal. grounds of discrimination in very precise -terms. At least; 


that has been my experience in terms of federal civil service job 


descriptions, which have been developed to red-circle people and 
Beabokind of ::thing. 


I will move on to the notion that responsibility should not 
move from the employee to the employer in terms of things like 
sexual harassment. It interests me that you would suggest that. If 
some kind of criminal action were perpetrated on a job, would it 


mot often -be the case that there would be ‘some kind of 
Mmeesponsibility laid, not on an individual within a corporation, 
|but on the corporations themselves? If somebody falls in a scuffle 
or something like that on the premises, is there not 
‘responsibility, generally speaking, to the corporation or the 
‘union or whomever as well as to the individual who is involved as 


an employee in that situation? 


Mr. McKichan: briewouws, ane sidrawing a parallel, Mr. 


Meohnston, between a civil obligation or some dereliction ofivo8 


civil duty, such as the duty to preserve a safe work place and the 


responsibility for a criminal act, I would suggest that the two 
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are very much not comparable. The civil-obligation! 1s) one which 
think the employer knows he has stovvassumel. Theiicr iminal® obligation 


is one which he can do his best to prevent, but with the best will 


in the world he cannot guarantee it. 


This gindustry® haswssome st bad Bexpewrence Fol strict kiebi Poe 
legis bat lom in elatvon: (to ithe Sledera lp rovirse: onswdéal Ing 4w itty cram 
incorrect /ipricang: of “product2. 7Gin Meaney, “ones tnowss thats eee 


prices in the store are going to be applied by some hundreds of 
people if it is a big enough store, or tens of people in a smallea 
storey who are going t*o,'do, therr “best mand#taseimoinc S20 Bwoms 
according to ‘management direction ibutentiey @anee going eiue erage 
mistakes. 


At the moment, under the federal advertising provisions we 


have a strict liability provision. Isbeliéevevyow icould*doCinto anve 
store anywhere and sooner or later you would find an article that 


was wrongly priced. At the moment, theoretically, the employer is 
sirvetly, lrable forsthatknistakes 


Its as) that “kind of «sensitivity (we are smarting Viromp® thames 


Strict liability legislation for criminal@actsi wher emtne tenployes 


has exercised with all due diligence ‘the obligations of “aa 


employer. We feel that 1s an inappropriate type of provision. 


Mr. R. F.osJohnstons ; Others: mayawiashmwtos follow sithat “upeoaae 


willw skip over: «some of the. others» Btems dyawasStieqoingis tosesaras 


becausé.«I «do. not? want sto (take mtoommuchmro fathers tines Bat aa ae 
come back to the point that has been raised by another member, they} 
matter of the private interviews and adding the section that youl} 


Suggested here, "unless a person requests," et cetera. 


Dom you mnotsefeel that jchessphixv aden Mimisethel discretionmot. tia 
inspector" covers that need to be sensitive to somebody who wants | 


tou have -somebody ‘else “along?s Dine asenssmosteaikel., S600) — ae 


complaint against an employer, a supervisor or whatever, them 
complainant is feeling a little intimidated by being interviewed 
by one of those stern government officials. If he vor %she were tay 
express that and to wish to bring along another» employee, do you | 
not feel that that phrase handles the situation as much as addingm 


this’ other item? 1 would worry abhar Be woulesbesuced woman na 


I have real concern with respect to whether or not the third 
party is an employee or member of Management or the employer. 
See that opening it up to all sorts of employer intimidation. Why 
do you, notossuggest "Iiiwills icome along: amtin, you, NOthatetkind fous 


thing? «lothink that) leaving toto the discretion! of the lworkéeruvane 
the commission makes an awful lot more sense. 


Mel Omem. 


Mr. McKichan: I think we would ‘be’ happier Gf Sthere! wae 
an explie1t permission fOr some form one third-party | 


representation. We were sensitive, as you are, to the inclusion of | 


a representative of management. It was simply because there can be 
cases where the employee may genuinely want that. 
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EnereSmmaymbe mother jucases! «wheres ithe employee feels that, 
because of language problems or other reasons, his or her fellow 
employees would be less helpful than somebody who is more used to 
Bnat kind of formal Situation. I think it would go most of the way 
meemect Our -poant if there»was an explicit provision that a third 
party of the employee's choice could be present. 


Mr. Jon eld < Johnson: if will etry eto be brief, Mr. Chairman. 
me. McKichan, I would like to ask a CuSstieminiy ou esttated. 4h your 


first page that your council is responsible for 65 beri ceny ofterd 
retail businesses in Ontario. 


Mr. McKichan: Our members are. 


Mr. J. M, Johnson: I would monk with thatbad much 
responsibility it should be incumbent upon your association to set 
an example to the rest of the industry. 


Mr... -McKichan:' I. hope we are not be inguob@astiulimmbnity wet 
believe our members do that. 


Mit pes) Biase stOhmson:arT Sagree? with«'somessOf. 4the proposals 
that you made, certainly in relation to making a thief treasurer 
of your company or something like that. I can understand that 

Creates a problem. 

However, on page five, on employment of the handicapped, I 
-Cannot accept that that "implies that an employer may be obliged 
mo shire or promote a handicapped person who is capable of 
performing the essential duties of employment in a job, but who 
“May not be capable of performing some of the normal Job ‘content 
that part of the job is deemed to be nonessential. I would think, 
[With the size of your operations, surely you can fit handicapped 

people into your system. Even if they cannot do every single facet 
Mere a job, they could still work in your operations. 


MereuMekichanss Wey aresunotesquarrelling: satricaliow withiethat 
intent. 


Mr. J. M. Johnson: You are saying that nonessential jobs 
will have to be performed by someone else, which creates an undue 
burden on these people. 


Mr. McKichan: With respect, we are not complaining about 
Bnat. We. are saying that in most cases that will be entirely 
‘acceptable to the other employees, and I would hope would be 
'welcomed by them as part of their civic duty and part of their 
duty as a fellow employee. 


| 
| 
| 


| We-are simply» saying that we could. conceive, of a case where, 
because of the nature of an individual's handicap, the parts of 
‘his job which he is not able to perform may have to be performed 
by one or more other employees, and that these employees who are 
lasked to assume their function may think it is somewhat unfair on 
them. 
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We are not being judgemental about that, but we are saying 
if that occurs, if the residue of themjyob sdoessseem= tomthrow! “an 
unreasonable responsibility on the other employees, that that fact 
be taken*c into = considerationiniWe tregard Sstthat Sasteovery “much # "aq 
exceptional circumstances) 1) wouldtlasstimeS that “in OI9IGouUt or =P POE 
Or an even higher percentage of cases, that question would not 
arise. 


Mr. oJd.e3M. ,Jeonnsonvethatebeinge-themicase, woh iam tnoOswisuee awe 
needed that much Space! devoted? tosthat topicews lets forgeusthar: 


May I ask a question of the representatives of Eaton's and 
Simpsons? Eaton's and Simpsons dos seiiminstrance; ne bork) 1 ite ane 
accident? 


MsipGrddsaihabersyr wont. 
Mrs dsooM. —Jonnsont "We "had ve Ipnesentation “che other ioms 


by augroup: tofspeople. 1 ami quotingmMireperthe Toronto tarstet May 
29, 1981, with: reference “to ~spokesiien =@LorpeiMetropol Mean bre, 


Montreal Life, Standard Dee, Travellers, et cetera. "An 
underwriter “with Great-West Life said his! farm offers the benefits 
to (blind. pérsons,) but sonly wilthivextra premiums ee Ones-anGuva hats 


to two times as much. I think> you'd fimdtthavethic wesevandard.y = 


The article says: "Most underwriters or managers contacted 
Said’ they: (could not quotes) etatiscics i ipreving Melrose itind mec ee 
involved in more accidents than sighted people." 


Would you. care«to -tell me what: your’ policy's! insEatom's land 
Simpsons? 


Mscea mG Dlslae I~ (do! not paeknowmsorgemipoticyaIaeOus insurance 
company: lS ‘@ Separate entity andl Taminou@ involved temylousa dodges 
know what the policy is in terms of inSurance. 


Mri“ McKichan: (We woulldi@be? Shappys "tow lescer tari thaw. Mam 
Chaicman. 


Mr. co dveM. “Johnson Tiwould@appreeraterenac. 


Mr. ‘MacNeill: Simpsons “does not “selipinscieancer™ Tore as 
Simpsons-Sears. We are divorced. 


Mr. oMcKichan: © ‘There. is °mot “a Sréepreséntatives offs Seams 
here; I Mr. Chaitmant 


Mr. J. M. Johnson: Maybe I should address it to the Bay: 


Mo. “Chalrmans-2 2D oknowesthis scdame Puni® befonet= One Sqr cis 
groups to appear before us, probably some time in September, is 
Canadian +Lite “and “Health Insurance Associat tors =i toinnesoy mc 1am 


time they will have heard our concerns’ and!) Hope will) ber preparem 
to address them. 


Wmeection 16 be amended by adding the words " 


oak 


Mr. Stokes: Mr, McKichanp®’ youlo make 
amendment in the sections dealing with the 
handicapped, and you make the recommendati 
Weurden that might be placed on other employees as a EeSere Gite 
Wenability of certain handicapped people to carry their load, which 
-may place undue burdens on other employees. you suggest that 


| & SP Gulieee Or throw additional 
burdens or responsibilities on the handicapped person's fellow 


employees to an extent that is deemed unreasonable," 


a plea for some 
employment of the 





Then, -in the next Paragraph and under section 2563 hy; 
Meee oiltesis ourewhope . -that.« the regulations will provide some 
explanatory guidelines as to what may be considered reasonable and 
|)Unreasonable costs in such Sa huetd oriss "Fevow sare introducing new 
verbiage, either into the legislation or the regulation, and then 
)ask us to explain it. Could you be a little more helpful in that? 


you 


| 

| 

Mr. McKichan: Perhaps, Mr. Stokes, it would clanmity ocbhe 
Situation if I suggested that these two are quite Separate 
thoughts. The "reasonable or unreasonable," to which we refer in 
relation to the possible alterations to 2 buildings dotnet. 


Moemrstokes: You mean "reasonable and unreasonable" may 
have different connotations depending on the Purposes you wish it 
to serve? 


—— 


Meee kKichan:siNote at lliadh the >casenof alterabions Ate 
@ building we use some examples. We would assume that it would not 
Be the intent of the) authors of this legislation, as we say, to 
install an expensive elevator in a very small building which might 


be more than the worth of the building. We assume that that was 
not the intention. 


| Mr. Stokes: You would not want those who would draft the 
regulations to be more Specific than what you suggest with regard 
to "or throws additional burdens or responsibilities on the 
handicapped person's fellow employees to an extent that is deemed 
unreasonable." Who is going to make that decision? 





Mr. McKichan: I assume it would have to be construed by 
‘the commission when it was cons idering ar case: 
| Mr. Stokes: You -would like to leave that hang there as 
1s, but you would like it to be more explicit with regard to what 
is reasonable or unreasonable with regard to changing the plant or 
the physical characteristics of the work place. 


Mr. McKichan: Not necessarily. We would be equally happy 
tO see a test of the additional burden, if that was necessary, 
Spelled out with exactitude. 


Mr. Stokes: But you would not wish to do that here? 


Mr. McKichan: Is your question whether we would wish to 
fe ite Mbt, eatora, instance, /an ~employee's.) job. content cordgob 
Obligation had to be increased by 50 per cent, it seems to me that 
would be unreasonable. I am sure you would agree with me on that. 


ete 


Mr. Stokes: Whate abouts25 pernsgceen az 


Mr.» McKichan: That») would#ebe. an’sinterestinginpencentage, am 
would suggest. 


G22 0F Dems 


Mr. ‘Stevensons Ghowishi tofimake two tcommentsyesihe Ichi ese ae 
with regard to” ,Ssectaons "226 aenaverie possibilty tole avec ee 
interview all applicants.” in reading “the* biti myselt, “1 “had nes 
noticed that. WAS) far as iv-canttrecaliygeyou avemthesiirst croup thas 
hasocrabsedoany (concern about sthat®isection. @PhViwould Piket lito sear 
you, or thes ministry peoplepmrrethismisd something snhewsiny Bagi ee 
opposed to what is in existing legislation? 


Mr .«) Brandt DPotcameranswer eaivebelieve, .siromslever “viitooas 
Standpoint. I do not believe the interpretation of that section ig 
meant to:s.imply that an -"erniployer™ woulda ethave © tom. aeceprimeverw 
applicant for. ) interview purposes? tilad’ Anianatums Theat | asl) house 
concern, I believe?. 


Mrs MGR Chan eves pao l me 


Mr. “Stevenson In readwngqeoatye ene® *courdNeinterorcew them 
one might have to interview every applicant. Quite clearly, that 
could be a major problem in some situations. 


The; other «matter gqoes®iback! “C6e Chisrssusiness Volw entering aes 
business to get documents without warrants. We have had a number 
of business groups in here expressing quite sincere concern about 
that particular sarea;, sand. ptheréeutares) Do believe slim ntew onemeie 
committee who are concerned about that area as well. 


You. have. not sicomeo ol twiagainst "thetw iimbelteversycuwetacas 
your) -exper lence "was ‘that “1twhadiinotMbeeniwa sprobilem») Some! o£) tte 
groups that have been in here previously were small business. Do 
you feel, that Pbhecause= of" sour (tsiizereyous Sshavemim@ecderyan arc ae 
preferential treatment lim the "past prthatPitohaes not! been! Sairoprem 
for you, but it might have been for others? How would you explain 


the difference that some business groups appear to have in that 
area? 


Mri SMCKHChank® “Fiver, I eshoubastexplain: Stthat wee have 
members of all sizes, from those who do a few hundred thousand 
dollars! up ito those: who ‘dé many mil vienseofedelvars. Sl mist say J 
have not heard Erom any of ‘our’ small “members tthat /this! has’ beenme 
particular problem with them. That may be because they were 
fortunate in never having had this experience. 


I could conceive that “what ‘mightoObe@asirelavively 9elid 
burdén fora large organization ‘couldmbe a Significantly greater 
burden for a small organization. That may well be the case. 


age Renwick: Mr ® Chairman, Zr Fast have two Short 
comments. Would you mind referring to your brief’ at the top o@ 
page three, where you deal with this question of the employment of 
handicapped people? We have had it before and I am sure we will 
have it again as we consider the implications of this bill. 


eX) 


My problem with that is that what 
you should not feel under a moral compulsion to give preference to 


a candidate who happens to be handicapped if there are other 


Candidates who, because they are not handicappeg é 
| ie e ¢ a e b 
qualified to do the job. PES ee oe etter 


YOURare really sayinguits 





| Mi fateKuchan: ~ | {Mire Renwick, bhatetinwasti.s the 
-which you drew from these words. I regret ait decats 
was not our intention. We certainly did not mean when we were 
Igeelking about qualifications to refer in any «sense to the fact 


_that one candidate was handicapped and the other was not. 


implication 
e situteentainiy 


We were thinking about the questions of Skill or aptitude or 
| other things completely unrelated to the handicapped. Generally 
Speaking, aS you know, Mr. Renwick, employers seek to find the 
best qualified individual they can in a particulars sskilad? where 
Skill is an important aspect of the Joby. 

We are simply saying we assume that eritenionbeis fonot 
Meercctone bythe Ulegdsiationes (Tf, \x twos candidates have equal 
abilities, then of course they should get equal treatment. We 


| would certainly be zealous in bringing that fact to the attention 
of our members. 


Mr. Renwick: My second question relates to the Criminal 
|record question. At the top of page 4, the first item, you refer 
meO a record of dishonesty or theft with respect, fostt urds a nas 


pposition requiring, presumably, financial trustworthiness, and so 
on. 


Did you consider, in making that comment, that the actual 
definition of a record of an offence in that connection means an 
mettence in respect of which a pardon had been Granted? In other 
words, not Only are you talking about a person who has been 
convicted and served whatever sentence was) meted out: by the court 
land, therefore, in the traditional euphemistic language has paid 
his debt to society, but youcrare: alsoLetalk ings abouts people ewho 
have waited five years, have then made an application for a pardon 
and have, gone through) ithe whole of-theyprocess that’ involves, 
Mnich is); a very ,lengthy process and a very detailed one, to 
fe-establish their position as being pardoned. Would you still say 
you should impose this kind of limitation on such a person? 

| Mr. McKichan: Where we are using the question of record, 
jwe were not using it in a legalistic sense, Mr. Renwick. What we 
have in mind, for instance, is that an employee may be discharged 
‘for breach of a company regulation, which may have or may not 
mrave involved a question of dishonesty. In this context, it 
Probably did involve a question of dishonesty. Obviously, that 
‘employer would be disinclined to rehire that employee for the same 
type of job when he had recently discharged him for that very 
‘reason. 











Mr. Renwick: I am not sure I understood you. Do you mean 
I have misread this? I thought you were referring to section 4 and 
the one section which contains the additional prohibited ground of 
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a record of offences as being a basis on which you would want to 
have some exception, that you could on a bona fide and reasonable 
ground exclude that person from consideration for a job which had 
an element of financial trustworthiness about it. 


Mr. McKichan: Yes. I am Simply ‘Saying, “Mrv? Charrmam 
that owe were thinking of a record of offences not Simply “in pci 
legak» sense, but also ithe employee+ssrecord with that employer. 


Mr. oRenwickis Tordo®mot? think ®ol ean Otpuesue'’s ithaw@v pecauae 
obviously we are talking along» two different’ spines. -On  anethes 
occasion we can probably pursue that. I did want to point out to 
you that the actual definition of record of “offences, which” tome 
prohibited: qround,; “is toe m™diScrimineces sage ins SahepesSom! WhOe haw 
committed an offence but who has obtained a pardon. 


That. takes! ‘one “tong (period onl’ timemiandit@is Oenot Sian ea 
process in Canada. It is five years after the conviction has been 
registered. Indeed I ) think”) Tee 1seRfive Rycarsteal cer ery ouswians 
completed your sentence, if you have been sentenced. You must then 
wait) fivecyears.’> You) *then™make!) the@fepplicasion oO the Selbierees 
General of Canada. It is then investigated by the Royal Canadian 
Mounted » Police #inoteby? any Slceal SpolbiceYtorce ;F8anc. you **hayeuwws 
provide persons who will vouch for your rehabilitation and your 
societal reformation and redemption. 


PUpernsonally think" & Pista yer yeres Giic lv es tClaucecrre ven in 
the’ way it lis: drafted’ ToVthink that ta persom who had Gone =to ae 
Amount of trouble to re-establish himself “by “getting * ‘a’-pardem 
should then be discriminated against/"I° think would’ °be unwisem 
Would you agree with that? 


See ON ms 
Mr. McKichan: .I- must say we’ were not ‘considering the 


case of a person who had achieved a pardons We were thinking of 
the more common case where often it is a recent case. 


Mr. «Renwick: The: driving ‘record’ sone 2 Sreittanre'odd’ Sone y vam 
think “of my colleague ‘the’ -member® for Scarborough’ Westy (Moy home 
Johnston) “whom’ ) have gqreatleadlttreulty tariving Ewrth)= lec alow 
hiring Him to drive mesmMost) of) the ®other provincewval “seatuces iam 
not pose a problem, but perhaps in “the “case of-*an'- accumulates 
record, which would indicate that the person iS a poor driver, my 


own view is that reasonable and bona fide exception probably picks 
eat sap, 


Mr. McKichan: We would hope so. 
Mr..c Renwick: VD «dotnet Sthink hate age a Sproplvem 


Mr. McKichan: We express that “fast Mra IN Mrope there the 
legislation would be so construed. 


We do draw the attention of the committee to the question of 
transfer and promotion where virtually the same considerations 
apply yin. our viiew,. toWthese which wouldmat fect. tthe thread Wot am 
individual an the ~first™ place. A” *personwemay Ser ehyrea aa 


ZO 


nonsensitive job and he may wish to be considered for 
me peranstem proocanosénsibtives sjobsare Ite~seems to 
considerations which are provided for in 
also have relevance there. 


application 
} us the same 
section 21(6)(b) would 


Mr. Renwick: Thank you, Mr. Chairman 


Mie ChalimmantsyThank> you very much, Mr... McKichanj Mr. 
BacNeibb;GMsic GikbsrandieMre, Hicks. Several. of the members have 
andicated that you presented to us a Very welle sthought. cout’ and 
eacelléntebrief."Ilwam sure your concern and your proposals will 


eosist this committee in-its deliberations. We thank you for being 
here tonight. 


Mine wMcKichans)eThank: -youw. Moe «Chairman. We appreciate 
myour careful hearing. 
; Mr. Chairman: Mr. Michael Bay representing tdugticart bor 
menildren. 


| Mr. Anand: Mr. Chairman, my name is Raj Anand. I am a 
meer etyeendsqons athe boarc:sofs Justice. «for. .Children.: (I owill be 
chairing thes “roupasefs four, icunsacontingent | fromm Justice for 
MChildren. On my left is June Callwood, who is a writer, a member 
of the board of Justice for Children and a former president of the 
|}Organization. On my right is John McGoff, who is a child advocate 
mend, also aismember. ofthe board of Justice for Children. On my 
mextreme left is’ Michael Bay, who is a staff person with the human 
peights committee of Justice for Children. June Callwood will begin. 





| MepypCalklwood: piiyiwouldy likesitofexplain sbriefly ) for? those 
jOf you who are not familiar with the organization that it is about 


| 


frour years old and in that time has accomplished a considerable 
‘amount for a young organization. Our library was supplied by the 
Weaw society. It is an important reference library for children's 
Mmeaw. We put together a native court workers’ training program, 
which has been emulated across the province. Last year we had what 
they call a TCLAS--Toronto Community Legal Assistance Services. 
\Lawyers will know what is. The University of. Toronto placed what 
ies really a legal aid clinic for young people in our office. Last 
iWanuary we ran a three-day training program for lawyers in 
co-operation with the University of Toronto Law School. 





















| The board of directors consists of a broad range of people, 
Menough = I .feel a .little top heavy with lawyers. That qos 
‘understandable, given the nature of our organization. We have 
fprofessors Ot law, ailawyers pans «distingiuisheds ~finms -andnelawyers 
mead suwhat! mamounts: 4 “tose,street:> law; Drsso Diane), Sacks," who | its 
‘recognized as a paediatrician dealing with adolescents, Dr. 
me odnil) ata psychaatrist,.ats Clarke: | Institutei-and,9 people sof 
Meubstance. I say that because we are on a frontier. AS a 
grassroots community organization should be, we speak for change 
Which society is contemplating but perhaps is not as ready to 
mecept. I.sthink’ that: is our proper. role. I think you perform your 
Meeopen.role «by, lastening to ~us»:I,,think)) thisisis the ,guts CE 
democracy. 
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We come to you with four recommendations. We are going to 
talk about ‘children; wot ‘course. “There rare .eeven mini lion echeldren 
in this country, but until they becone, Gittage, Switehiwericse fam 
province to province and in various jurisdictions, they are realia 
children of a ‘province /until. they, Yaremadulte because sainost ate 
the jurisdiction whichs controle, thes livessom chute di enn ihastncomac 
with provineial law. Consequently, the delaberatiwons! @ivthis! group 
can have an enormous bearing on the lives of Ontario children. 


We would like to explain that although we ‘sound . like 
advocates of children against society, and perhaps even against 
their families, that iat is» the furthest from wmursantention We sane 
founded on the principle that whe best placesitonm acrid togbem 4 
im’ “aofamily, “thaeltthe-=Last sesorbmirorm any teh iid ets4iCo remove tia 
child from the family. None of what we are proposing-4tq syouss4 
intended to be taken as away cf aGividingw the scitia fpcnmeeane 
family. When thei-family= is Videalpethis® lermthem@bestaepl aces tora 
human being to be. When it is not ideal, wersassume society can 
help it rather than remove the child. 


The thrustcof this particutlarm igovernment invréecentS veare wiaa 
been in the direction=of- (recognizing tmore sandyimome ther imeeqrrcy 
and individuality of the child “This “province now Tréecegnizes venag 
a child has a rights to a» lawyer.» In thee recent®lamendment] to 'tha 
Education Act, there * was, "recognition ®again that ‘chiddrens*dieres 
very muchy sand ) that” there ws “a neltew\porl)advocecvimmsomem@to mc 
recommendations *go sto ithat spadntetaendeperhapsiMycu emaehtemr ice 
somewhat ahead of it. 


The firsts one has tos doJwithiithelwording ABehe. ceri wires one 
"person". This is almost a cosmetic change. Given how one always 
assesses cwhat» luck= (wesares goingimto Nave Tin Sbeingi@albles\to umes 
convincing, “we think yithis | is®Gourle easiest ionestte Mceepts mers 
Ontario Human’ Rights: Commission hasmrecogni zed that la’ chivdihac aa 
right to bay a complaintj] buttithes wording, ci thetel aw iaomeuc 
does not. back up that. dntérpretationw Weacanealaski ng sthacl itene 
amended to add the -words;s"and. a human’ being!) of “any age/' as Vena 
definition “of person. wif thatmisnisopala: child scan Wildy akcomola 
which, ast I said; elreadyehappens. 


We are asking something that ‘seems «quite: dramatic; «that “tha 
definition of what age be removed entirely from the Ontario Human 
Rights Code. The over-65s are not in our jurisdiction, but it was 
necessary to be consistent, and we have included them. Our feeling 
is “thatiit. asi inconsistentewith thelsarms %6t altiomen rights code to 
establish ‘thaticertain’ rights pertain @t6Wthis age group. By?” les 
Very nature, sthat suggests all other ages? can Wbelsdiseriminatoe 
against without any penalty, any moral penalty, any suasion or any 
Legals penalty; wthatiiiti isn al eeeeheetomdiaeeceimenseee 


Without interfering with the “benefits? -which® acerue (sem 
children, we suggest that the protections--since John Kelso in 
1890 in “this province--have’ taken ‘a Very@=slong!2 time to protect 
childten;: sand thats without having those tampered with, since they 
are benefits, the restriction of rights to aareertainm ieqge: tarom™ 
works a tremendous amount of injustice. 
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women 
The consequences 


aken a very long 
the law gave some 


IT am reminded of the 50-some years ago when, in 1929 
were declared persons. The Skee da dvnottt ald) down. 
to the sense of dignity and worth of women has t 
mime,..bub it issan attitudinal change to which 
recognition and advanced that way. 


9:40 p.m. 


Let me give you some of the inconsistencies, very briefly, 
mach result from what is the inability: now of sthe Paw ito. decide 


when a child is capable, when a person crosses some invisible 
barrier which we invent for them. 


| MOlbocentidnivejratycare swhense.you. are 16 and a commercial 
vehicle when you are 18. You can drink when Your ane) 79. You" can 
Meerend a’ restricted movie at 18. You can work for a collection 
agency at 18. You can operate a hoist on a construction site at 
Mm. YOU can join the army at 18. You can be a professional boxer 
meee, cosechamopodistisat.21, .a lifeguard at 17, a boiler inspector 
fee 25, and so-on. 





| Momeo cangmactama: hunting lLicence:iiat .15,. be® BbuYvied vin an 
fWeoult-sized grave at 16, join a horticultural society at 16 and 
|\be an X-ray worker at 18. To be a Children's Aid Society director, 
‘you have to be 30 or otherwise demonstrate unusual maturity. That 
'1S in the law. My point is that anyone who demonstrates unusual 
‘Maturity ought to be qualified on the same basis as anyone else, 
that age should not be a factor. That is our second recommendation. 


mje otheed, one’ has. to do with what has been called the 730 
meeeeountimbo, therperiod: of 16 and 17, for: which, ‘by oversight, 
there has been a gap created when we determined in Ontario that a 
mo-year-Old can live apart from parents, but we did not determine 
that a person waS an adult until 18. 





| We, have Soothers. that are: going to..speak. more. directlhyssto 
Meats, but it is a very poignant time. I also chair a committee on 
\teen-aged mothers, and in our experience there are teenagers of 14 
and 15 who want desperately to get away from abusive homes. When 
‘they do, they find they cannot get jobs, they cannot get welfare, 
Mey cannot go to school and there is nothing for them. If they 
become pregnant, suddenly there is something for them. There is a 
Meecancentives nots to have an infant at 14. In this city alone, 300 
‘young people under the age of 16 had babies last year. There are 
double tragedies in all of that. 












| WereWOULds4ask,.-asS .acMinimum,.changing ‘the, definition) of, .the 
period when people are protected by the Ontario Human Rights Code. 
Precast .amend itutO-.16,to.65 inorder .to,covér this gap. This; as 
let a small matter. The last speaker you will hear from is a 
person caught in this gap, and he wants to tell you what that 1s 
like. He came to Justice for Children, and we thought you should 
ae from him directly on this one. 





My final recommendation has to do with adults-only 
meeldings., The legislation, ..as «written, would seem to protect 
families so that they are able to be in multiple-dwelling units. 
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In fact, it does not. Apartments and condominiums can be defined 
as being excluded. We know that was the intent of the legislation, 
but it is not ‘worded “in a way that Ws? effectivey We *wouldVask thaw 
that be amended so that it is* worded to conform with’ the: intent of 
the government. 


We would point out *that® it "is not av mattersor) piayine ems 
the rights of people who would rather not be in a building with 
chidren against the needs of families, particularly for low-cost 
housing, because there is nothing to prevent a high-rise landlord 
from restricting the “wopéer? fieors §6f Sthe es bullding sco tadutes 
only--this is commonly done in other jurisdictions--while the 
families have the lower floors. We are not asking people to live 
next door to them, if they find children odious, and some people 
do. -Aty thise time Tit Sis “ae userious Stherdshipy stor people (wire 
families, particularly for single ‘parents with®smaPiichpidrem= the 
housing problem lis acute, “and ~the ®iegisPation Vas © being uced 
against those young families. 


John McGoff, who deals with adolescents in trouble, would 
like to speak to you for a moment. 


Mr. McGoDES Mies Chairman, members of the committee, 
ladies and gentlemen; ‘as! avvery! br refeipretacem™ tommy wemerks7 
would slike “to start" by’ saying howStorarerii S) elaine cor Waiver es 
province andi ito live;in a ‘country that atfordssus  thesprotecuions 
we have as adults« A cursopnyoglance ‘at SanyinewspaperSfeatiirms ma 
my mind how fortunate we are in this province and in this country, 
when human rights issues, life and death issues, continue to burg 
throughout the world. 


The organization which we represent, Wustice \for Children; 
comes to you this evening asking you to extend that protection to 
young people between the ages of 16 and T8. We are fearful thag 
they may not be excluded from possible discrimination under the 
proposed code. It must be recognized that a large and growing™ 
number or” young’ * peoplewr are, Lor Swhatever reason, living 
independently, that’ is, living on their Yowny (Theyraereiwiat ) meres 
to as the in-betweeners, the vulnerable people--adults by some 


standards, yet not adults byvotherss They ’surier®thethighneseeraws 
of unemployment. 


I am working every day with young people who are in trouble 
with the law, soon ‘approaching their® sixteenth? birthday. DT) -wouk@ 
Suggest to you they are facing enough disadvantages in their 
struggle for independence, in their’ struggle ‘fore ar respons rom 
lifestyle, without having to face the possible’ hardships om 
inequalities or- injustice or” discriminations Theretore,- ian Nem 
to say, please extend to them the recognition which is ours, and 
tell them by your actions that they are important, that they ar@ 
valuable, that they are cherished, and afford them the same rights 
thatsyou Wave aerrorded us. Tinank you. 


Mr. Anand: Mr. Chairman, members of the committee, it is 
Our intention that our presentation will raise essentially two 
different issues. The first is the one that has been addressed by 
the “two individuals that you have ‘heard; and@ that Fs *simply, “amm 
there problems with the amendments as drafted to the Human Rights 


Code which have to be addressed? We have, I think, pointed out 
three such problems. 
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Bree oeconucmquestion, card. itvise one thatreds only reached 
after the first had been answered, is can appropriate language be 
drafted to rectify those problems, to capture these concerns in an 
meee oPErate weve) 1) put othe; questions sto “you in) this*owav not 
because there is anything novel about it, but simply because in 
the discussions which our group has had with members of the 
Legislature and others in relation to the recommendations which we 
are making today, I think there is a degree of consensus that it 
BS wrong, in principle, to add the Ontario Human Rights Codes -t6 
the list of tools of discrimination against children. 


It is wrong to permit persons under 18, especially those who 
are near 18, to be excluded from the fundamental rights onm@this 
basis alone, the basis of age. The question we inevitably get is, 
What can be done to correct this situation without adding further 
eitficulties? 


I ask you to separate these two guestions and to answer the 
first one affirmatively, with respect to the three concerns that 
me shave. addressed: I) hope to deal with the second to suggest to 
you language which can be used to correct what, in some Cases pol 
think are simply oversights with respect to the Human Rights Code 
amendments. 


Letime «dispose of the first recommendation rather quickly. 
ahis = recommendation, I> think, addresses a point which I» would 
ielassify as an oversight. In my view, it was clearly intended that 
Mmoildren have the right to lay complaints, like anyone else, where 
mercy Nablegendiscriminationivon thes grounds’ of race, ‘sex, colour, 
national origin, handicap or any of these various grounds. 


In fact, some of the most celebrated cases before the human 
maghts commission »and before the courts of this province have 
involved individuals who are perhaps excluded under the definition 
of person in the code amendments. I speak, for example, of the 
Cummings and Baszo decisions involving girls in boys-only sports 
leagues. Those were cases which, arguably, should not have been 
itaken by the commission. I think that, at the very minimum, as 
Mune Callwood said, it is something which has to be corrected. 


















Lie ictvasreGatiom which! wwassrecognized oby thes cominssion 
Petia anneittsmreporh: wife ePogether, »sins 19774 They msaiday i\The 
memmession = has,;ssJinicithe past, adopted a policy of accepting 
memo haints *-ofi<-discrimination, both) from,. and’) on»behalft . of, 
individuals who are less than 18 years of age. Cases in which 
meerearenh*oOre,youngs,adults (in this», age «-group haves suffered 
discrimination because of their race, creed, colour, sex, marital 
Status, nationality, ancestry and place of origin arise 
frequently." 


"While the commission's policy has operated reasonably well 
So far, there is no specific authorizations for it in the code as 
it now stands. The commission, therefore, recommends that the 
efinition of the term 'person' as used in the code be broadened 
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so that, pursuant to subsections 15(1) and LEC258 -Sehiseis Gin the 
existing code, which deals with the laying of complaints--"1t 
encompasses any individual regardless of Wace. BESuppOnG sior eh 
recommendation comes both from a number of briefs received by the 
commission and from its own experience." 


Similar concerns have been addressed by the Saskatchewan Law 
Reform Commission in a report which it called, Tentative Proposals 
Relating tolsthe CivilemRights: cm Ghatarcneid willis Gnot Pgueter Sim 
detail from them... The Simple “pointiSie Sthat (surprisingly yaeie ie 
not clear under the presént’ definition jofeperson Anwisections4s (c} 
of the proposed code of Bill 7 “whether = persons include] |am 
individual under 18 years of age. 


"person" ) “haS «been. panterpretedvedirrerentl wiiby eral Glercm 
courts under different statutes, and individuals under 18 have 
been included in some cases and have not in others. In my view, 
this is something which “should “simply be clarified once and @tca 
alls, sOurcaisolutton herebsrso samplyestc  taddinte= the Pderinvtion ioe 
"“nerson <n subsection 43(c) “anda human” being sofmany age." That 
does not address the merits of the concerns which we have with the 
code;. but simply brings the ipresentosswtuation? lmtoeel ime wie cn 
reality. 


On the question of adults-only housing, we consider here 
subsection: 104) of: Bille 7. ot is) amportant®tomrcal pzemthat, 2 a 
represents a very large)» exception stom the igeneralmeprovisiom 
subsection 2(1,) which accords to every person the right to equal 
treatment in the occupancy of “accommodation. Sectiomel9 (4) 7 thes 
takes away that right in the case of residential accommodation and 
the grounds of discrimination known as family. 


In other words, a person ‘cannot! ‘complainwmof tdrscriminatiog 
on the basis of family where the residential accommodation is in a 
building or designated part of. a building that contains more thay 
one dwelling unit served by a common entrance, and the occupancy 
of ala the residential accommodation @an- tne” burlding or Sinwcie 
designated part of the building is restricted because of family. 


In our view, that clearly excludes virtually every apartment 
building in Ontario. That means, especially for lower and lower 
middle-income people, a potent grounds of discrimination, simply 
based on the fact of having children, has been included in thé 
code. That right not to be discriminated against on the basis og 
family has simply been taken away. We note in our brief that that 
may apply to condominiums as well. There isinothingmto stopere. Te 


fact, the declaration under the Condominium Act could incorporate 
an exclusronyoti ftamrives. 


T think this. is -<significant»s because! giteigoesMagamnscistyes 
fundamental rationales of human rights legislation as a whole. Thé 
First is that persons are not to be adversely differenttacea ses 
the basis of objective characteristics over which they have wim 
control. The second is that when one comes to apply for services 
or for employment for “to avail oneselr! -ofmany Sole the  iwarioms 
amenities in “society, an > wridividual Selevinot Sttonr depend fon che 
goodwill. of persons! ins positions: Tore mautnoraty hor Seeesuper ics 
bargaining’ postrrvons Fin order to assert rightsiv«which th@ 
Legislature and the draftsmen of this bill have deemed to be 
Lundamental tewall citizens of Ontario. 


ok 


A provision of this sort, which takes away « thet enign@.@ or 
arguably does, not to be discriminated against for most apartment 
dwellers, discriminates on the basis of an objective 
characteristic which is beyond the control of the family. 4 Ther eis 
no requirement here that the children be noisy or abusive or even 
troublesome. There is provision under the Landlord and Tenant Act 
fo evict individuals of that sort if they get to that stage. 


Dine Parnicieect sietieetipofanassphovaesion sof! hthis Ssonhiais. cto 
Bestinguish ~and) exclude ‘on: the. -basis..of - another objective 
Characteristic, that being income. As I mentioned earlier, clearly 
this is not going to apply to detached homes and it is not going 
to apply to the large estates and the areas of the city and the 
province which do not contain apartment buildings. It is going to 
Mave a severely adverse effect on those who can do the least about 
it, especially in a time of extremely low vacancy rates and at a 
time where the choice is not wide to start with for people who are 
going to fit within these kinds of categories because of cost. 
That is a provision which is unfair, in our view, and should be 
removed. Our remedy here is simply the removal of 19(4). We go no 
further than that. 


In terms of precedents, we have three provinces of Canada 
which have done so. One of them is Quebec which, as we know, has a 
high proportion of apartment dwellers just as does Ontario. The 
others are Manitoba ~and New Brunswick. They have forbidden 
discrimination on the basis of family and they have forbidden the 
concept of anti-child housing, C1f \wen can? cabledt .that«vin) terme: of 
jlanguage, there is adequate language in the code as it stands, 
‘Simply with the exclusion of 19(4). 


| 
Moving to what is set out in our recommendations as the 


‘second or double-barrelled recommendation, the definition of age, 
[What we are looking at here is subsection 9(a) of Bill 7. We say 
‘that the minimum age, as a matter of principle of extending human 
rights to children as well as to everyone else, should be deleted. 
mere clternative cour ifall-back position, if you like, is that if 
there is going to be any minimum age at all, it should be 16. I 
will be getting to how that can be started. 


As presently drafted, subsection 9 (a) provides no 
mecognition,., of. the -ssubstantial differences, in, abilities ..and 
Wepabilities of children, of a large segment of our society. It 
‘catches them in a single net and says that one can exclude them 
mecom the “(various -srights».« under »othe © code. It catches the 
One-year-old who cannot cross the street by himself or herself and 
ithe 17-year-old who has left school, who is living or wants to 
l\live on his or her own and, for one reason or another, is excluded 
\from apartment accommodation. That exclusion, on the basis that a 


person is 17 years old, is legal under the proposed code. Shyrzthe 
case of the 17-year-old who is living on his own and 1s looking 


for a job, the refusal to hire such a person on that ground alone, 
iegardiess of qualifications and abidaty yn assy ledalenundesentaas 
proposed code. 









The list goes on. We merely have to go through sections 1 
through 6 of Bill 7 to capture what the consequences are of) thee 


iexclusion. 
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BOLD em. 

With respect to services, a person has no PIgntY NotMtorsbe 
discriminated against at the corner grocery store. I have dealt 
with accommodation. Discrimination in employment, harassment in 
employment and vocational adsociations;) sexual! *hamassment=-al lice 
these are legal. 


Without reading great exerpts from the commission's own 
document, Life Together, released in 19 RP Or A wiewr PSs sAchatee ee 
simply cannotyshave been intended that this group be ‘entirely 
excluded from such a fundamental protection. The exclusion can be 
perhaps explained by two possibilitiesia?The afizstems ethat there 
are gpract tee Le meiotic Ss arr implementing any other age--and we 
have thrown out another age for a minimum--and, secondly, perhaps 
it is impossible to draw the line anywhere else Vand Oob8! @4'si va 
convenient way to do it. 


Our alternative position, as I mentioned eanliersa rs) theag 
although 18, in our view, is indefensible, as a line-drawing 
exercise, if a line! has ‘to bererawn, it» should be: 16. (We “say thag@ 
as a matter of principle, practical GdLiEtIiCuULt ves in 
implementation--and I expect there will »be questions in thaqg 
connection, so Tewilllmotytgavinto thatVat* this point=-should nog 
stand in the way of fundamental human rights being assured to such 
a large segment of our society. 


We say that there is a way to accommodate those who suffey 
most from the sort of discrimination which is permitted under Bill 
7, and that’ lowering “the “age “tor iG bwould effectively mesh this 
legislation with other important statutes Gealing with children vce 
yaniows ages? slinciuding “they iso-catled emancipated minor and the 
16- or l?-year-old, as has been discussed earbier. The -Chil@ 
Welfare Act, for example, applies up to the age of 16. A perso@ 
cannot be found in normal circumstances in need of protection] ais 
iS cout <on “iiSvowni ts) tof) agerson 


The laws regarding the minimum age for employment generally 
select 16. There are some small vascillations where» it is 15 and 
17;> and we-have'“@, list Of * thesemivivicieg will not be dealing 
with--you will be happy to know--in any detail. Under the Criminal 
Code, the obligation of parents to provide necessaries, food, 
shelter and this sort of thing to children is extinguished at age 
16. The 16-year-old’ can be out “on his “ore'her = own and is lefé 
unprotected in discrimination on the basis of age by Belle 


The Family Law Reform Act uses the criterion of 16, where 
the persont has; casi tiisiteablediimw icthdrawn from parental control. 
The list goes on again--the ability to drive cars and so On. 
Sixteen is a significant age and it is one which has been choser 
in numerous statutes as the appropriate line of demarcation. If 


ours views should@bewextendedst Stnere™ mus = pe* a Lline-drawinc 
exercise done. 
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it. 26 taveo motewoarthyethat tirncour Survey of statutes and the 
point at which lines have been drawn, there are almost none where 
the line has been drawn between 16 and 18. That group has been 
ereated essentially as a monolithic one for the purposes of most 
of the statute law of Ontario. Our recommendation on 8 a oh as = AE i a 
Pounds tO. 1vericul t)oln ‘terms of practical implementation or for 
any other reason, to Simply delete the minimum age requirement 
march, we osaysas the’*most ‘appropriate way” “of* “dealing with the 
problem, the line should be lowered to 16 and a study should be 
done on the feasibility of a further lowering. 


Fourteen provides an appropriate line of demarcation in many 
instances. We could certainly be of assistance in that connection. 
We have already done a certain amount of Pesearen ear TMthat 
direction. I think I will reserve any other comments for questions 


which might arise. 


Mr. Chairman: I know that Jim Metcalfe is here with you, 
although we have him separately on the agenda. Perhaps we could 
hear from him. Would that be agreeable to you? I am just a little 


meoncerned*cabout. the time. Mr. Metcalfe has a letter to ‘the 


Minister and to the committee, which I will have the clerk 
distribute, and then in any time we have left we would entertain 


questions. 


MrewaMetcabte: #cieiho,tiMr s»Chairman-Jand “everybody? telser’ My 


|\Mame is Jim Metcalfe. I am a student at the Students' School and 
Weve just completed grade 12. I am making a presentation as a 
|private citizen. 


What I would like to say has been pretty well summed up. The 
meer aided Jofior’ siscaindethisi*bill fpethe human rights’ bill. fam 
under the impression this bill has been designed to eliminate 
discrimination. However, on the second page it defines "human" as 
meveverylperson,) butethumany” as being 18 °to 65. «I “am Ty -and I 
Beel ‘very “human,;* although I am not at that magical age yet. It 


mays “human‘oor. persons is: 18 °to. 65. 


It says here that every person is equal in dignity on the 


eirst Page, the "second paragraph. It says: "And whereas it is 
MmeobiclpolicyoinoOntario to recognize’ that every person’ is equal 
mem Gignity- and worth and -to provide for equal: rights...without 
igascrimination..." However, on the page after that, it says, 
‘Means an age that is 18 years or more... 


" " 


age 


Pid through Part 1, pages one through seven, it says every 


\person is equal, regardless of origin, colour, ethnic origin, 
ieitizenship, creed, sex, age, and I emphasize age. However, this 
ieeieall nullified by this. There is discrimination right inside the 


Bill. 


By not including anybody from 16 to 18 in this bill, you are 
condoning discrimination. It does not say in any of the bills that 
anyone over 16 can work. However, by not saying Ines it condones 
it. I know. I have worked and have had to put up with this. It 1s 
the same here. By not saying it, you are condoning it. You are 
Saying, "Well, we cannot do anything about iteudtl ist aoe, ciwshtage 
M> it like that." That is another thing. 
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LO se 0,. p.m, 


I am notiwery good ratythis p Maamehatrmand 


Mri) 7. Gha pemans TL. sbhinkws | you -parene dortnes Wwerytipwer isa ir 
Metcalfe. 


Mr.. Metcalfe: -We,« the  sl6-year-olds: wandisleyear-olds, Stare 
allowed. to .work-=-=I —assumendegaisty=-gomouthronm tourk owmn suppoms 
ourselves and live by ourselves. However, we are not protected. 


Why it: ciswat’18;, Indo mot tkhnowiabecauseethem itherejcane twa 
yearsr that, not+ all <¢kidsigebut moser kids jAthavesibeecn @workingmyans 
supporting ‘themselves. Someaistaysimmrschoo! /mibut vaiialte number Vaq 
out, support themselves, stay in their own apartment or flat or 
whatever without any protection. Tf “you were “tos move - this) down 
fromeL8 “to 6, which as not very ten, 12h wouldyberad lec etre mene 
everybody concerned, certainly every child concerned. 


Ins one, of youre own ~actsyo thesiChiddremiis MameenancemAct, saae 
says the parent must maintain and educate the child until he is 
16. But what happens after 16, what happens then? We are protected 
up -untwl the age of 26. Thent therer as) -atwgapt ofsitwouryears trandeere 
are -—protected from .18 on.» That egapyofsttwo) years its tute cee leo 
interested in because there iS no protection, or if there is, it 
is very “Little: Ie would <likes tosmove ithate2teibesechangeahiironi 1s we 
G5palOfeataweasts GR tos6 5: 


Mr. Chairman: .Thank you veryemuch,oMr.aMetcalier 


Have we questions of any of the presenters, Mr. Anand, the 
group from Justice for Children or Mr. Metcalfe? 


Ms. Copps: is have a couple ot questions. i was 
interested in something I think Mr. Anand said. He mentioned that 
he felt the spirit of the legislation was intended to protect all 
groups, including families, in ,a4hlosk Inds: | ofesaccommodation, S2ms 
yet, by happenstance or accident, that particular clause happened 
GOyycondone fadult-only sapar tmentetbuss dtngse 


Lt; would sseemmto.jmes thatyagthemintentitto teondondisadultccnm 
apartment ‘buildings is certainly “there, and’ that there was xn@ 
attempt eumade: <tovsctnclude: cramidsiyie ins alivesaee aco teteouc mtr eee 
discrimination. I was interested because you seemed to imply that 
it may have been va ‘mistake von thespantsof theswriterSioft the bila. 


Mr. Anand: lf» Ip*implied\ thats iteawacGgreemistake> Teid rapenes 
express: ymyself veny ewebligithinketthateit wise pretigt cl cannes eos 
Say that: «it jis: veontrany tovthevoverali ng nftentmostithe Ibi View fous 
as I said, is to further the two fundamental, goalshof hitman rights 
legislation that I mentioned earlier. By including an adults-only 
housing provision, you are contravening both of them -and, if 
particular, the one dealing with people who are unable to change 
their situation because of objective circumstances. The rea] 
inadvertent provision which I have been wanting to point out is 
dealt with in our recommendation number one. 


25 


Ms. Copps: You get into all of the historical 
perspective in other jurisdictional precedents for reducing», the 
age to 16, notwithstanding the issue of moving it out of the code 
mecogether: One of thesithings you do not talk about is other 
pieces of legislation that it may or may not affect. I guess some 
of the people on the committee would have questions. 


For example, you mention the voting age, but VOU sao © not 
really get into the fact that this legislation may or may not 
allow the voting age to stand as it is, even if the discrimination 
clause were removed against children or adolescents. Can you maybe 
must Clarify that a bit? 


Mr. Anand: There are really two areas which would be 
affected by an amendment of the sort that we are referring to. One 
is other statutes, which you mentioned, and the other is common 
law. There is a certain amount of common law, such as contracts 
and things like that, which would be affected. 


WishwWebespectigtoewstatutoryi provisions; (/24 «think #ite.<as 
emportant to know that this kind of conflict would already arise 
under the present Bill 7 because under the Liquor Licence Act the 
Minimum age for consumption is 19, and with the age provision 
being defined as between 18 and 65, something is going to have to 
be done with that. Either that is going to have to be changed to 
18 or there is going to have to be what is called the non obstante 
‘clause linonthesieliguor. aaicence: statute saying esit willbe 19, 
regardless of the Human Rights Code. That is a situation that has 
to be dealt with. 


You wilininete, thatyinronesof, thessLattersprovisions-of Bill 7 
‘there is a two-year deferral for the primacy provisions. My 
[Understanding of that two-year deferral is that it is to permit 
‘the various ministries involved to examine their legislation, 
determine what conflicts arise--if they have not already, and I am 
‘Sure they know in most cases--and to decide what is to be done 
mecoe conflictings: provisions. Therey are »‘lots of conflicting 
Provisions apart from that one. 


| Voting age is a good example of a provision where Society 
has made a judgement that at a certain absolute inflexible point a 
person attains the indications of adulthood that are necessary in 
order to take on those kinds of responsibilities. That is fine, 
and that is one of the provisions that would have to be dealt with. 


The other thing I should note in connection with statutory 
Provisions generally is that there are two human rights codes in 
Canada, the federal code and the Manitoba code, which contain no 
definition of age whatsoever. That is Similar to our primary 
recommendation--at least at the lower end of the scale--that 18 
simply be deleted. 


There have not’been any untoward problems with that for the 
reason that that human rights tribunals and courts are sensitive 
to the fact that differentiation between people on the basis of 
One of these grounds, like sex or race--not usually race, but age 
more often--need not be per se a violation; that. discrimination 
Means adverse differentiation without some reasonable cause. 
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That is the way, for example, the Cimm®l -Rightso Act gin the 
United States has been interpreted and the Race Relations Act in 
Great Britain to a great extent. If a person were not permitted to 
drive because he was 15 or to vote because he was i, thats would 
not be unreasonable discrimination and would therefore not be a 
violation necessarily. 


Ms. Copps: The reason I ask Chat etis 4 cthaterri.Gwe wane 
proposing amendments we will have to consider some of these non 
obstante cases that will be coming up probably over the . nexig 
couple of years, but I guess you chose--I am not Sure why--not to 
look at that aspect of the situation in your Dig ele 


Mr. Ananda: “1 have’ "three ypagess"on it, Pibuta becausemies time 
I took that out and reserved it for questions. I will be happy to 
answer more questions about that. 


Ms. Copps: L wham’ edoitadi  Gyoutiiranscaresthe gissuceyortr (ae 
Canadian Labour Code as well because there was a question asked in 
the House the other day relating to the proposed changes. It 
referred tow tanotier situation Icof) eae minor? oiwho Siwast@berne 
discriminated against, a female who was being denied membership in 
a sporting association. At that time, the Minister of Labour (Mr. 
Bigie) "raised the issue “that it should be covered under the 
Canadian Human Rights Code because of this lack of distinction of 
any age in the Human Rights Code on a federal level. 


How would you respond to the argument that we do not need to 
put it in our code because it “1s “covered under the federal 
legislation? 


There is one last thing I wanted to make note of in passing. 
It is interesting, Ms. Callwood, that you mentioned the fact that 
women were recognized as persons a long time ago. It might be kind 
of comical for this committee to note that in Switzerland it was 
only this week that some of the cantons decided to recognize women 
as persons and there was a great hue and cry when the legislation 
was passed. 


I wondered if you could respond to the part about the Human 
Rights Code. 


Mr. Anand: “Instant legal | opinions= are’ salways gudifficul@ 
and dangerous, but I understand from your question you are asking 
whether» federalo> legislation *wouldWecover hl tigands evieretoues Uae 
Ontario code need not. 


. Ms. Copps: That was kind».of» the: /implication)oing questiog 
period. In fact, it was Marion Bryden who raised the question and 
the minister said that was covered under the Canadian Human Rights 
Code. 


Mr. Anand: The Canadian Human Rights Act applies only to 
fairly limited -activitieés of “the “federal *"government’™and “cs 
federal- type corporations, like Air Canada and CN and so on, with 
federal jurisdiction. The Canadian Human Rights Act cannot apply 
to any enterprises or activities to which the Ontario Human Rights 
Act would apply; they are mutually exclusive. 


oY 


Ms. Copps: In other words, SeEViGes ty thao wee’ are 
discussing under Bill 7 would not of their nature be covered under 
the federal human rights legislation. 


Mr eeAirand ttihatoasiright. 


Ms. Callwood: I have something I think might be somewhat 
helpful. If, in your wisdom, you did Change the age downward to 
oye ti would) like to..tell you that in the United States in four 
different states they have encountered the problem Mr. Metcalfe 
Base attempted. to tell you about. He has not covered the petty 
humiliations, the difficulties in working for less than minimum 
wage, which is permitted anyone who is 18, or that a number of 
Organizations will fire 18-year-olds on their birthday because 
they have to pay the minimum wage, and so on. He has not told you 
what the horrors are, but those are some of them. 


In four different states they have emancipation of minors 
legislation, which is very clumsy--investigations, reconciliation 
attempts with the families, all kinds of things--and then they say 
that a 16-year-old in New York, New Jersey and Connecticut can be 
emancipated and considered an adult for purposes of renting a 
meoom.= *These, «kids cannot sign contracts and .they cannot rent 
because landlords will not accept their signatures. In California, 
Manterestingly enough, they allow it down to 14; they will 
emancipate a 14-year-old. 
| We are asking you to do this in the simplest possible way. 
Just put it into the Human Rights Code and we do not have to have 
all this other legislation. 
| Masi gRiodels: ales justyuipwant Acsomes,.clarbilcatrons ony wthis 
meauilt-only housing. Is it-your feeling that there should not be a 
‘building that is occupied only by adults? 


| MszonCallwood: Nos:;That »happens+: in,g-a natural .way,.where 
families with children cannot afford it. There are a number of 
‘buildings like that. Very few people young enough to have children 
Can afford the building. Very wealthy people can be exclusive; it 
‘is one of the things that goes with it. 


| Mois ieinded Meeobet aus msays Ushenksrqmot Gald) -thaty expensive, 
the apartment in this building. 


| Mr, Callwood: We would say why discriminate against 
children. 


| Mr. Riddell: What kind of a case could be made then, I 
wonder? Ll am more familiar with the rural setting than the urban 
‘setting, but we have made some tremendous strides within the last 
10 years to build senior citizens' units. If you do not feel that 
a building should be devoted entirely to adults, and if we do away 
with section 19(4), I am just wondering if there could not be a 
‘case made in connection with senior citizens’ buildings. 
| 


Ms. Callwood: Mr. Bay has an answer. 
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Mr. Bay: I am afraid I would have problems citing the 
exact section. I believe there is a section that specifically 
exempts adults-only housing. We have no objection to that. As Mr. 
Anand pointed out, one possible solution is to differentiate by 
floor. 


we are worried that you are protecting a right of a class 
that can basically take care of its own problems, married adults 
without children, and you are causing tremendous suffering to 
families. There has to be some balance, and we do not feel the 
proper balance is to allow the exclusion of children because in 
practice we have thousands ana thousands of families in Toronto 
living under horrendous housing conditions, not because they 
cannot afford housing but because they are excluded from housing. 


It has been pointed out by groups in Parkdale, for instance, 
that there are families living in bachelorettes because they are 
excluded from rental apartments that they can afford. Mother, 
father and three children will be living in a closet. 


Mr. Riddell: Are we not taking rights away from adults 
who are maybe getting up in age, but are not yet classified as 
senior citizens? They may choose to settle in a nice quiet area of 
the city where they can live in a building which is occupied by 
people of their own vintage. When they come Griving in in their 
cars, they do not want to have to get out of their car in order to 
move a tricycle or something to get into their parking space. They 
do not want to come into the entrance and trip over a toy or a 
bicycle or something of that nature. They do not want the children 
running throughout the halls. How do you restrain children? 


You say, sure, have the bottom portion for families and 
have the top portion for these adults. It is pretty hard to keep 
these young people from going on all floors and creating a bit of 
a disturbance. I am just wondering if by giving rights to these 
families to live anywhere they want to live, you are not taking 
rights away from those adults who wish to live in a building where 
the units are occupied by people of their own age. 


Mr. Bay: It has to be understood in all human rights 
legislation, and in any other legislation which protects one 
group, you are taking rights away from another group. It is very 
interesting that this kind of debate was raging in Ontario in the 
1940s. It did not involve children; it involved blacks and Jews. 


The Court of Appeal of Ontario in the very famous case, Re 
Noble and Wolf, in 1949 talked about a restrictive clause in deeds 
for .the> sale“of land, in the words of! tHhéemcourtssltot assure ae 
some degree that the residents are of a class who will get along 
well together." The Court of Appeal found that perfectly proper 
and described it simply as an innocent and modest effort to 
establish and maintain a place suitable for a pleasant residence. 
That particular clause forbad sale of resort property to people of 
Jewish, Semitic, black, or other undesirable races. I think we 
have passed that in Ontario. 


a9 





























We have to understand that we cannot, in order to 
che rights of one group, cause such tremendous Suffering 
another group. I think this is what has been happening in the area 
29f adults-only housing. But you have to reach a balance. The 
balance is not to exclude the families completely which is really 
what is being done in the bill. 


pro? 


Mr. Riddell: I look upon age as being totally different 
chan race, from the standpoint that the older you get, the more 
prone you are to sickness and so on. If a person requires a fairly 
quiet setting for health purposes, then what you are telling me 
is, "That is tough." ‘ 

| Ms. Copps: On a point of order: The Present act does not 
nake any provisions for people over 65 either. So even the 
2roposal does not protect people over 65; they are in the same 
sategory as the youth. If you are getting into the debate of 
penior citizens, that is another area we will have to address. 

, Mr. R. F. Johnston: On a point of order: Can we extend 
‘Or a few minutes? Would that be possible? 


Mr. Chairman: If the committee wishes for a few Minutes. 
‘f we do, Mr. Renwick is next. 


Mr. R. F. Johnston: I suggest we do extend for a few 
linutes anyway. 


i 
! 
Mins Rand: Copld 4-1... justw respond... for ~a-moment..on the 
juestion of senior citizens. Somewhere here in this mass of papers 
have the provisions from the other provinces and the proposal 
yhat was made by city council a couple of years ago which 
jpecifically deals with excluding senior citizens' housing from 
he prohibition against adults-only housing. We would support 
what. We have that language if the committee desires. 

\ 
! Mr. Riddell: I would hope so because we owe our. senior 
litizens something and I would hate to think that our senior 
itizens are now going to be worried about whether there are going 
0 be people coming into the same building who are families with 
mung children. I think we have made tremendous strides for our 
enior citizens, people we owe a tremendous debt to, and I do not 
ant to take their rights away. That is the point I am trying to 


0:30 p.m. 


Mr. Metcalfe: How about the future? I assume that the 
ids are the future, and by taking their rights away, you are not 
elping much either. To state an example, when I first moved down 
© Toronto, I was looking for housing and I phoned this One lady. 
t was a beautiful apartment. I had seen it described in the paper 
nd I phoned her. 


Pees tO oe eet LOOK Sa td 1KGy, a ogreat apartment." And she Said, 
Dh, Men oat 3S wondertul.” I. said, “Is it furnished? She said, 
Qh, it is beautifully furnished, broadloom, everything, cable TV, 
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balcony." I said, "By the way, I have my first and last month's 
rent. Shes sealdye Wonder ruls- wienwecan Yous Com OVER? SVSTAwWilLl “se 
over after work. By the way, I am 160" Shel Saige liitamesogsy, we 
haver just rented it sour, Goodbye." Slam. Now I do not know if? thas 
is discrimination, but it is as close as I can come. 


Mr. Riddell: You are surely not indicating in that case 
the person is trying to say that it is an adult-only building? 


Mr) Metealfen No, Dut - tia teers atic impression someone 
would get, as soon as I stated my age. 


Mr. Chairman: Is it the committee's wish that we carry 
on for another five’ minutes? 


Mr. R. F. Johnston: There are a lot of bylaws, by the 
way, Mr. Riddell, that you can get hold of which include that 
exemption for seniors' buildings in terms of adult-only regions. 


Mr. Renwick: Perhaps Mr. Anand can help me with ‘thi 
question. Let me assume for the moment that we solved the problem 
of the definition of person so that it includes everyone. Then we 
come simply to the question of this strange definition \o£ “aga 
which is in the act. Have you got a copy of the act there? 


Mr. Anand: Yes. 


Mrs “Renwick: I am “not ‘doing Mito btakepsyoungatvong. “Sula 
just want’ td Fook at tiewsitet five sections. I have no problem 
with three of them, but I do have problems with a couple of 
others. Let me start with the easy ones--without any limitations 
as to the age of the person, or everybody should be free "from 
harassment by the landlord or his agent," and so on. That’ “is? vs 
section 22). 


It seems to me if I read it correctly, it says you can be 
harassed by your landlord up to the age of 18 but not afterwards, 
and then after you are 65. That is the way I read that. I take i” 
that the limited definition of age is inappropriate in that 
circumstance, and age, for that purpose, should not have any 
lamatation*on ite 


Mri. Anands? P'Mdo notiCagree with? that* aetta liye sch inkae 
may have misspoken myself when I went through this “earlier. @ 
think that section 2(2) and the other provisions-- I ‘am Sorry, are 
you saying that the person can be harassed on the basis of age? 


Mr. Renwick: Because of the definition “of age, it seem@ 
to me that PEPVOu are “P/ you can’ besharacsedo asthe landlord, og 
if you are 66 you can be harassed by the landlord. 


Mri Anand: °Yourvare absolutely igAt. 


Mr. Renwick: What I am saying is that age should nog 
have a limitation on it with respect to section 2(2)*° and with 
respect to section 4(2). Would you and I be in agreement with that? 


Mr.-Anand: Certainly. 


4] 


Mr. Renwick: PtSeeseems to ime! ‘that!“there!’ tse “Ho need to 
have a limitation On age for the purpose of section 3 because it 
is talking about, "Every person having legal capacity has a night 
mo contract..." 


Mr. Anand: I agree. 


Mr. boRenwick SliYou shaven a legal capacity to contract if 
meu are 18 \oritover,: but you also have a legal capacity to contract 
Bor necessaries under the age of 18. 


Mr. Anand: And you have a limited legal capaci tya nce 
contract in other connections under the age of 18. 


Mev -Renwiten:scoorathe Daw. of¢slegal Capaci ty dfonle Gentract 
would carry section 3 without us having a limited definition of 
age. 


Mr. Anand: I agree. 


Mr. Renwick: All right. We are in agreement on those. I 
meeor help ewith section .4(1) which is othe employment sone. It 
Strikes me that has to have a limitation with respect to a lower 
Mimit on age. I am not arguing whether it should be 16 or 18. I 
tend to support your view that, for the purposes of subsection 1 
Ht should be 16. But do you agree there has to be a limit there 
For employment, that a person should be able to say, "I am not 
joing to hire you because you are too young"? 


Mr. Anand: I am not sure that is necessary because of 
mrat “Iv referred to earlier as the "reasonable classification 
doctrine," which has been applied by many courts. I think it is an 
2merging concept in human rights cases. In other words, a person 
should not be excluded from being hired, should not be refused 
2mployment, simply because he is 16 or whatever. 


Meo Renwick: Or® 12? 


| Mipeeoonana=)°Or’ 12, in the £bestl instance, witht. trather 
necause his age renders him incapable of performing, for one 
Meason or another, the job functions which are necesSary. 


Mr. Renwick: At least there is a problem there. 


| Meie Arrandsediithink! tin yourthavel rth at.sl6 ,o-yowisdoino&k fbn 
Into that problem. I agree that it is not a clear question because 
> do not think the jurisprudence is clear. But you do not run into 
me ifeiti isii6. 


| Mr. Renwick: Right. In the absence of that 
jurisprudence, we probably, for simplicity, will have to put in 
some kind of a lower limit. 


| Mr. Anand: Especially in view of minimum age 
-egislation, which largely says 16. 

Mr. Renwick: Right. I do not mean that that is easy. 2 
igree with you, that because of if we have to put in a lower 


ee tion On age. 
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Help me with section 2(1), the occupancy of accommodation. 
Do you think that could be unlimited in the sense that we could 
let it-ride on ‘the capacity *to: contract Vfor the purposes of a 
lease? 


Mr. Anand: Contracting to lease would normally come 
within the exception of necessaries--that is what the cases say, 
as far as I know--in which case the person would be bound by that 
contract, in any event, so that it would not be necessary. 


Mr. Renwick: You could at least argue through to the 
point that it would not be necessary in the occupancy provision as 
well. 


What about section 1, the equal treatment in the enjoyment 
of! services, *goods' “and. facilities? 


Mr. Anand: Again this is a point which I did not mention 


earlier because of time. Here we run, I think, into the 
differential pricing issue, for example, the barber shop which has 
al chitdren's ‘rate (and van’ sadubts ' orate; [ttherstoronco Transit 


Commission--I am not sure if the TTC does now, but the ferry te 
Centre Island and that kind of thing have different rates. 


Mr. Renwick: And beer and liguor--the liquor limitation, 
age 18. 


Mrs Anand: Yes, well, that isvalveadyeat aylevel. 


Mr. Renwick: If you. go into a place where there is 


entertainment and where liquor is served and you are a minor, you 
Cannot get in or you cannot have a drink’ 


Mr. Anand: “Rightw/’ Thats isi “av statttepy® sttva tion orig wae 
trying to differentiate between “the “statutory situation and 
nonstatutory situation. 


Mr. Renwick: Yes, I see. 


Mr. Ananda: Ina { thessmonstatutory desi Cust Looms, a do now 
think you have a problem because of cases which have said that 
where a different treatment is applied as a benefit to a group, 
such as, in Alberta, where the juvenile delinquency act applies td 
boys at 16 and to girls at 18, that has been upheld on the basig 
of where there is a benefit applied, Ltms needs snot Geos 
discrimination. Persons ‘would be entitled to differentiate thag 
way and not violate section 1 in the nonstatutory situations, 1 
my view. 


The statutory situations, such as the one you have mentioned 
in terms of services--and we get into all sorts of government 
services here as well--would have to be dealt with either on the 
basis of the reasonable classification doctrine, which I mentioneg 


earlier, or on the basis of a non obstante clause or something of 
Chiat SoOkc. 
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Mr. Renwick: What about section 5, equal treatment in 


the enjoyment of membership in all trade ana rot 
iati es 
associations? iS Sional 


Mr. Anand: LALES would go hand in hand with the 
employment provision because we are dealing with the same kinds of 
minimum ages. 


Mr. Renwick: Likely we would have to work out some 
Mamitation in that. 


Mieeonanes eres, 9 I “think 16, quite frankly, would do it 
mn that connection. 


Mr. Renwick: Fine. I must say that sort of adjustment of 
the act in order to remove the arbitrary 18 years provision, 
assuming we solved the question of the definition of “PCrson; = Sis 
the kind of specific wording we would appreciate your help on. We 
would appreciate your thoughts on each of those sections because 
me seems to me if we solved the first five, we can probably make 
the adjustments through to the end, at least for the Purpose of 
putting amendments to the committee so that we can discuss then. 


| Mineeriands “We could flesh. that, out ‘further: in. the Same 
way PUstep ne mcrerters (Of this ;)bill have ‘done, “I “think quite 
admirably, in the case of the handicapped. 

| 


MigRenWLCKh: Right. 


| Migeonenas site 1S (4° Similar, situation: in. that “there care 
gradations. There are obviously a large variety of handicaps. In 
the same way, the attainment of responsibility in the case of 
Children goes according to a gradation. 


| Mi. Chairman: Thank you very. much, 9 “Mr. Anad, Ms. 
Mallwood, Mr. Bay, Mr. McGoff and Mr. Metcalfe for appearing 
before us tonight. We thank you for your brief, your thoughts and 
your ideas. 


The committee adjourned at 10:42 p.m. 
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THE HUMAN RIGHTS CODE 
(continued) 



















Resuming consideration of Bill fy, ofamF Acts to 


revise and 
extend Protection of Human Rights imrOn tarcdio. 


Mr. Chairman: We have four individuals or groups who 
Wish to appear before the committee this morning. We have 
Scheduled approximately half an hour for each one #eThe Mit shee 
Professor H. C. Jain, Faculty of Business, McMaster University. 





Difemveimes Thankosyou; Mr. ooChadrmants and» members. of the 
Gommittee. It is a pleasure to be here. I would like to go through 
this brief with you and the members; hiEs that! isidali rvegwts,© sand 
then I will be pleased to answer any questions that you may have. 


Before I begin, I would like to acquaint the members of your 
ommittee with my work. in this area. During the past several 
ears, my consulting and research has included several 
international and Canadian government agencies and _ private 
Organizations. One of these is the Organizaion for Economic 
Co-operation and Development, OECD. In Canada, they include the 
epartment of Labour, the federal Manpower and Immigration 
ommission, the Ontario Human Rights Commission and the 
Saskatchewan Public Service Commission. At the end of this brief, 
; have included some of my professional activities. 





I would like to talk to you this morning about selected 
aspects of Bill 7 that deal with employment discrimination. But, 
merst, I would dike to deal with these prohibited grounds of 
discrimination. All Canadian human rights statutes, including Bill 
7, do not conform completely to the requirements of the United 
Wactions International Covenant on Civil and Political Rights, to 
Which Canada is a Signatory. 


Boe Instance pitarticte!:.26) ‘of the covenant providess “ALL 
persons are equal before the law and are entitled without any 
Secriminationo stoveathe! equal protection of ‘the law. \In this 
respect, theyPhawss tohalid¢oprohibit Many discrimination’ sr 4 Wave 
Underlined these two words--"and guarantee to all persons equal 
and effective protection against discrimination on any ground, 
puch as..."--and it lists a number of grounds. 


Jiswish }itor draw) «the, cattention. of your) »committee to two 
significant points, based on the covenant. First, the wording of 
z=he covenant requires that protection be afforded against all 
-Orms of unreasonable discrimination, not just specific grounds 
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that are listed. Tnis. is*/why 1 underline any eotscrimiietlon] ome 
underlined words state, "any discrimination on any grounds, suce 
as..." Secondly, it is cledr that the, speciriemarcunde 1S comms 
by way of example only. | 
The only statute in Canada that avoids the use of a closem@ 
list of prohibited grounds ‘of  GiScrimination ana also (Sancta 
the requirements of the international covenant is the Britis# 
Columbia Human (Rights (Code. @ Sections G, Oo sand) (Jct. (leumec am 
prohibit discrimination in accommodation, employment and 
GLSCrimination.. bya) trade, unions Panamerempioyeanc. Organizations 
respectively. These sections contain a “specific List’ Of) prohitouces 
grounds and, in addition, a general DEOHLDLtion against 
aqiscrimination "unless reasonable cause exists" for the conduct. 


Let me draw, tthe ‘committee Ss eattenction stom subsea toncu jaa 
and. .(1)\(b), as swell as “SubSection? (2) sy Subseces onsace ) ca). eae 
instance, reads: “No ‘’employer ‘shally’ nebuse @ to, employ or. eae 
eontinue. to employ, or tO advance oO promote that. ver son. see 
discriminate against that person in respect of employment or @ 
condition of ‘employment 


Subsection (1)(b) reads: "No employment agency shall refus@ 
to refer him DOr enployment.t... ane then this general 
prohibition--"unless reasonable cause exists for such refusal om 
discrimination." Let me just read subsection (2). "For the purposm 
Ob WSubsectron: <1) , he race, religion, COvoOiMAy age, maritadl 
status, ancestry; place of ‘origin, or) ‘political. belief! lof wave 
person or class of persons shall not constitute reasonable’ cause 
Therefore, you can see that a specific list of prohibited gqroundam 
is) pHovaded, bGta thio erst is notin mitcaina. 


One the next. page 1 -have’) outlined sthe y rationale. sneer po eee 
Columbia, the reasonable cause provision has been interpreted by 
boards Of inquiry and courts’ in Such” a way asuitom covers wide. 
range of discrimination that otherwise would have been excluded. 
For instance, physical disability, pregnancy-related illness, em 
cetera, have been held to’ be without “reasonable “cause and# 
therefore, prohibited under the BC court. My rationale for the 
inclusion of the reasonable cause, or some such provision, in Bil@ 
GO tsiethet (iti tprovides: ithe: -necesdary flexibility to externa 


protection aS community standards change and new grounds of 
discrimination emerge. 


I believe that the claims made by older people, gay people 
andi pother groups" will, continues to growl in strength in coming 
yearns. In addition, ‘claims’ will farisel ini eure swith respect ta 
matters that now cannot even be anticipated. In my opiniong 
amendments to the code to keep pace with changes and community, 
Standarecs ware not a. vaableswsolution: given that other legisiative 
priorities may cause considerable delay, thereby making the? 
legislation outmodedeven before it is proclaimed. Bill 7 is a cases 
im Polne? 


It has taken almost four years since the- Life Together 
report to incorporate some of the recommendations contained in the 
report, and it will be outmoded if 4iscrimination against oldem 
people and gay people, et cetera, are not included in thige 
provision before it becomes the law. | 


The second issue is older workers. Given that agevrise_Ke 
prohibited ground of discrimination in Bill hye: wotkdoeivketeta 
recommend that the definition of age be changed from between 18 
Meee years to 18 years and older. The idea of retiring people 
not because they cannot do their jobs, but just because they have 
reached a certain age is a fundamental violation, in mv opinion, 
SeeecherHumany Rights Code. A flexible, rather than Mandatory, 
Metirement «policy by» governments and employers will permit 
individual workers freedom and Opportunity to decide LOE 
themselves at what age to retire. 


PUCH =a Spoldcy. of individual choice by> workersehiisevin 
accordance with the principles embodied not only in the preamble 
to the Human Rights Code, but also in the approach to civil 
diberties upon which our system of parliamentary democracy was 
founded and has developed. Moreover, if the charter of rights 
contained in the constitutional package before the Supreme Court 
is passed, compulsory retirement will become illegal in Canada in 
@ny event. 


As Walton, the chairman of the industrial inquiry commission 
@epointed in New Brunswick to look at the age of older workers' 
issue and retirement, has suggested the argument boils down to the 
individual citizens' rights versus administrative and managerial 
convenience. Mandatory retirement of a capable and willing 
employee is a denial of personal freedom, especially the right to 
work. Employer convenience cannot justify such denial of 
individual rights in a democracy, regardless of the number of 
workers who may be affected. It is obvious that the retirement age 
policy and pension policy are related. 


| I subscribe to the view, however, that the employer's 
pension contributions to the pension fund are part of the wages 
Paid the employee on a deferred basis for the purpose of enabling 
employees to save their own money for retirement. However, this is 
Meither the time nor the place to go into the pros and cons of 
retirement age policy and pension policy. Royal commissions, 
federally and in Ontario, as well as numerous other reports, delve 
Pecorchisaissue at»bength. Suffice, it to, say that) administrative 
Managerial convenience should not be a bar to an older citizen's 
right to work. 


The third issue I would like to deal with is the Ontario 
Human Rights Commission, specifically section 26 in Part {ill of 
Bill 7, which specifies the function of the Ontario Human Rights 
Commission. I would like to recommend that section 26(c) should be 
amended to read that the commission be empowered to undertake 
Mecategic investigation into the staffing, that is, employment, 


promotion, training, emneceter 2, policies and practices of 
Medustries, firms or» institutions. Based on the findings from 
these investigations, the commission recommenas~-~— and then the 


remaining section, as is, should be kept in the bill. 


Why do I think so? While the bill recognizes the indirect or 
systemic nature of employment discrimination, ten iiaahs to 
authorize the commission explicitly to undertake strategic 
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investigation in ‘order to identify and deals wrthw the (andirece 
discrimination, that. 1s, stating spracticesseviicheratcnewt alneon 
their face but have adverse effectS on Minorities by industries, 
PLC MSs ‘LNs Sp tut dons. 


The termoetstrategic anvestigation wiswborpowedeet rom «ta 
Britirshs .Race;| Relatwons,y Act! ( eoboei 576. @and tRehe Ba per Gime nce 
legislation as* wells as ucaseidawilThe point) i siserae. themcomperss rom 
will be unable to recommend’ the» introduction and implementation ‘og 
@ specialsplans or program Uunlesseat wiaseihe, nécessary pbacke round 
information. Therefore, section .26(Cc) i woudda: belwuce less aeetne. 
cannot really do, this: (unless ithey sateprable: tonicapryaroutmsune a 
investigation. 


In; the United «States, gandustry-wideo investigatians bya tHe 
Equal Employment Opportunity Commission and other equal employment 
agencies», have: mesulted  }in Massive (concilietiong&accrecmentsmacan 
Gonsentedecrees,/On vam industuy-wides cheveds.s sivp tealigofilcuchpraases 
ave gthe steel) industry’ s=Consent».decreesesigned £ byweninermrote tie 
largest steel companies; the United Steelworkers ,of Americas and 
the American Telephone and Telegraph Company affecting thae 
company's 24 operating . companies’ andy1700° establishments with 
771,000 employees. 


LO 320 hac 


Both these decrees involve several hundred million dollars: 
im wage ancreases, training andmpromo thom iommprnoni taeer including 
plant-wide rather than narrower, such as department and unit-wide, 
seniority cights.(oThis «is mot itossay;-. however? «thatsthe scommesoion 
should not continue to investigate individual complaints. 


The employment standards branch of the Ontario Miniletry so” 
Labour has doing essentially the same thing, that is, strategic 
investigation with respect to equal pay, though not as extensively 
aS in, the US.vcIn Apri s1980, a specialwequalpayvteand ofesiieanes 
officers was hired by the branch “to augment the efforts of 
existing staff with a view to monitoring compliance with the equal 
pay section of the Employment Standards Act and to conduct routine 
audios -21tine theiioucine? audpierivnvehwet equate; to some extent 
togjGhe strategic jnvestigation: 


Target areas for routine audits by the branch may be 
Selected on the basis of groups of complaints from one pasticular 
industry or from telephone calls or notes ecncernnung? tae-specitire 
employer. Although it is too .early to»tells as “tothe. success of 
the routine audit program, I understand that several employers 
have already beens:found in violationwagila resi] tivofe the sseuenne 
audit. 


fenwould= Bikessto Smake) twotemore points about special or 
alhfirmativewtacttoneprograns. lthc Presentwecode Se proitbit oar 
employer from requesting and recording information ‘concerning ®the 
crecd,/ tace,, Colour, wnetionali ty, ancestry: or place Of O1igin -oOm 
applicants. In order’ to carry out Strategic *Minvest foationsy;) fo: 
even routine audits, the commission should be authorized to grant 
exemptions to this provision in order for employers and employment 
agencies to keep such records for monitoring purposes. 


The commission, Ley Adartion, should be given enough 
BesCUurces ends bemrequired™tosiprepare:sregubar statistical reports 
moe tacentonu, Sesidistribution. of the labour force: .by industry, 
Bccupation, wet cetera, “broken down by geographical areas in the 
province. This information will allow employers to compare the 
pemographicalisand ihienarchicalscomposition sof ‘their work. force 
mean pchesteponumietorce minwthesscommunity.«Thiss informationsis. not 


available at present and presents problems in meaningful 
affirmative action programs. 


Myeeresum pointy concerns the race relataons: bureau twhtchail 
would like to propose. The present bill proposes a division, not a 
Bureau. I would like to propose: that ’-a race relations. bureau, 
Erong ihe lames: ofethe women's: bureau in the Ontario Ministry of 
BovOuUTr;@mbe SecreatedcroThesmbureau «should deal with. community 
relations in education, while the commission should continue its 
role» as the» sole investigative and enforcement agency in the 
province in human rights. 


Theresis;evidence to (indicate that. racial discrimination in 
moo loymentitelSagthe wmost prevalent form of discrimination )°in 
Ontario. More than half of all the employment related formal cases 
reported in the annual reports of the commission from 1978 to 1980 
Boaatedr.taiwonechralvodiscrimination ocim,-thess work eplace: High 
unemployment, stereotypes about native people and people from 
Pnirde Worldprcountriessand » other factors, contribute to numerous 
incidents of racial violence all over Ontario. 


The .incidents» of vandalism, name-calling, et cetera, ~have 
been well documented in both the Pitman and the Ubale reports. 
There is evidence that racial discrimination is prevelant in the 
work place as well. Apart from several studies which document such 
discrimination, at least 14 of the 39 employment-related boards of 
inquiry mandstcourtecases ‘undere the code. have dealt with» byaonzed 
discrimination in the work place since 1975. 


Phesenmicasesmedealtulwith siminonmityi> group wy workers being 
repeatedly abused and subjected to racial slurs, denied promotion 
or dismissed, subjected to layoffs, refused job interviews, et 
cetera, on the basis of race or nationality. These cases were not 
confined to low level workers. Professional and managerial workers 
in a cross-section of industries and institutions are also 
Bevolvyeds ktseles therefore, icrucialythatesthe erace relations bureau 
be created to help ease racial and ethnic tensions at the 
‘community level and to develop an active program of human rights 
education and training for managers and administrators alike to 
help bring down institutional barriers against visible minorities. 


These are some of the issues I would like to bring. ‘to )the 
Bttention of: this’ committee. I» will be prepared to answer any 
questions or listen to any comments that you or the members may 
have, Mr. Chairman. 


Mr. Lane: I notice at the botcomeenof «page three, 
regarding older workers, you say that between the years of 18 and 
65 should be changed to 18 years and over. We have had a number of 
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groups come to us and talk about 16 years and over because it 
seems to "be Sort of ~a Limbo /period=*from= 16M to ere ewhent they ame 
really not ‘covered byi*too many things.) What«ish youn iteelinguavous 
starting at 16? 


Drv Jain: D*sardel wast directing iimyseicomments Smoresiwol Vows 
older workers, but’ Pocertainky Have no fobjeccion mee teehee Ecie 
we do have a great: dealvo£f youth wnemployment im *thisncountry, are 
that certainly would be a helpful amendment. 


Mr. bane: "So°'you have no? objections@ico UG Distieevero ures 
wish of the committee? 


Dr. Jains: Pthayes notobsectione: 


Mr. Laney Going on “over ttot ipagetiioun; eatreithe Mbottonmas 
the page), ol -see “you . arevrsugqgesting thaw. the oiconmission eace 
empowered to undertake strategic investigations into the staffing, 
for example, employment, promotion, training; Vet ‘cetera, policies 
and practices of firms, industries “and institutions. Mwiseenstian 
me that's a pretty wide swipe, isn't it? 


Drwidainss The reason ofor esitthatigcam ‘besiifouna saw youl ifca. 
at page seven and read the British House of Commons! reasoning and 
what they .definew ase strategico’ investigation sand) what Wwsieies 
meaning.“ What orl am creally Strying »eto S&saye°here® 1semenqgusgno em 
employers, “in= my opinion, -do not  dadiscriminate Sintentionally.iibwue 
the industrial relations “system” En = NoPpth: VAmer ica ® 2sV sucheeties 
neutral practices, such as height and weight, just to take those 
as an example of our Canadian experience, have an adverse impact 
On minorities, especially visible minorities. 


bet! ous suppose "that: a 'particulam employer ain's> Sroundslo yw fie 
repeatedly. Instead of having to investigate individual 
complaints, I think it would bewuseful if ‘the “commissi oniwasttorge 
im there, hold hearings “and “fandisourt Gabel tiene @ gsm esteysccen 
pattern of »*discrimination, in other words; oot tthere areiiouie te 
practices "that affects these’ kinds oOfliminorities Gwh ic freéakl yay 
nothing to. Sdoy withiiperformancel tom® the Pjobm ihermirsinwhavanieeem 
nea liywsayinge 


Mr. Lanes "You'are® not Trealily “saying thats they S-shouldar ce 
looking at every industry and firm and institution. You are saying 


that Li “showild be® la “sampling © of var soittuationm wieresetne comme 
Obviously some problem. 


Das aire! ALS See SL or ski gurice: iS? awity se ox cite the 
employment standards branch, what they are doing in routine audits 
and the way they doit is, if they have complaints on 4 particulas 
company. 


Mr. banee The )way 9. *was )meadingmithat “was! that isons? team 
the commission shovld -look at ‘all industries Pangeeirmes anda. eran 


just wondering how we were going to do it, manpowerwise, 
dollarwise and timewise. 


DES Jain’: That “is-+ not? what =i Sneante- Whatecieenecantaw. oan 
there was sufficient evidence. 


Brewmo COKE Sipe. ( adain,s Ivemotice: uthat. «the. main emphasis in 
your brief was to stop things in the work force before they get to 
the point of confrontation. Last week we had a group here that 
stressed education in the schools where people have a mind set 
now. It is pretty hard to change attitudes in people who have held 
meer seorlibliases tory prejudice for all of «their: adult) livesyeat 
Bes suggested that: this be started im the schools, to break down 
barriers in the educational system. We had what I thoucht was an 
excellent audio-visual presentation given us. Do you think that 
would be a worthwhile undertaking? 


mozs 0: asm. 


tin Seal tampYeszmyWithe respect; «I “econfine . «my: oeremarks ietro 
employment discrimination because that is what I know best. That 
Zaenot to Jsay sthatsaccommodation,: ischools, »or ceven «the families 
maere some of the stereotypes begin, especially in the case of 
females--for instance, not going into nontraditional 
occupations--is where the beginning should be made. Since I have 
done studies on the work place, I confine my remarks only to that, 
moe eL Mquite® "agree Iwirth = you. LT oethink educational institutions, 
homes, society in general, need to revise their attitudes. 


Dr. Stokes: Since you come from McMaster University, do 
Bmy of the things® you. have complained of in your presentation 
Manifest themselves In the academic community? If so, what is 
being done at that level? 


Dr. Jann: There is no question that the academic 
mommuni tyaGismancluded.y.i do, mot ; think »therracademic) community 
should be excluded from any of this. 


As far. aS McMastereis ‘concerned, it so happens ‘I: am chairman 
of the senate human rights committee. We are now coming up with a 
policy for the McMaster University senate which is designed to 
take care of some of the comments I have made. The policy will 
provide appeal procedures to undergraduate students, graduate 
Students, faculty members and the academic community at large. We 
hope to propose this to the senate of the university. We are aware 
that these problems are as present at educational institutions as 
they are at other institutions. 


MremasSvakes: ahenoticed thats tin therdlfstwofs activities wyou 
were involved in you included the Organization for Economic 
Co-operation and Development. What precisely were you involved in 
with OECD as it applies to your presentation here this morning? 


Dr. Jain: I was doing a study of disadvantaged workers 
on the labour market. I was looking at six countries--West 
Germany, France, Sweden, Britain, the US and Canada. What I was 
interested in were the policies that the governments have toward 
disadvantaged groups. I included the handicapped, older workers, 
younger workers, women, racial minorities and guest workers 1n 
Europe. These were some of the workers I was interested in. 


Pawas-anterested -inswhat lessons we could learn in Canada. 
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That was the purpose of doing»sthat studystor tie GCECD. Begkasesonme 
recommendations--nine--which I think are relevant to governments 
in general, especially to the “Canadian ““government “rand! (che 
provincial governments) in»particulars 


Mr. Chairman: We have two -more people iwholowrshi ta pug 
questions to you. 


Mr.) cHakins: ?\Dra [dainy my iaquestron Jshollows® moreiieatend 
what Mr. Stokes hasS just asked you. 


Rather than simply seeking legislation to cure some of the 
ills, what recommendations would you make in order to bring about 
greater understanding among people, rather than simply saying Wwe 
need sstronger legislation? i I amssure thatWwhide’ youllare making “a 
presentation in«one particular field etyou must have tsone sthougnte, 
with your great background, as to what specifically might be done. 


Also; do yolo1see organizationss thatetavertreaiiy) moter aaa 
ther weight or making) a contributionpto | thespaespeciaiisjescieoter 
the education system and churches which sometimes, I think, do not 
Speak out enough? I wonder if you have some thoughts on some of 
the organizations» that (ares not as ~active Pas;éthey mightusbera 
seems to me that, the answer is) “simply snoOti« ‘alwayo. a rseenine 
tegislation to) cures cane ili UWemshnouldwe betntreatbangeitne. woolen 
before: \itygets, to, the needa forse legislation. wivamawonde mange 1Gence 
could enlarge on that. ‘ 


Dr. Jain: You are guite” fight, GMrwehakene. G6 tan keie 
legislation, though, helps those people in the community who are 
generally law-abiding citizens, but who are.'pressured,idue™ tovone 
reason or the other, in goings ialong withieractabiyoseramaicias 
attitudes. So legislation is. very helpiulys ity iprovidesmamc Mimares 
Ttesays,) "This isethe public pobrey eof Ont anmsou 


However, thatovis imot wheres sat) started Pegislationmmer 
necessary, -but lit «dees »not: ibys lanyvaimeans? take Biearcaiot aia mene 
educational «program. This is whyul Suggestimthatmwedhaves al wactem 
issues bureau whose sole function should be education in community 
relations because that is where we have failed to a great extent. 
it, you .\lookisat) then funding: provided) toratheyOnterioossiumen Rights 
Commission, Lb think “in 1976-77) the weRee Together report reported 
15 cents per capita in Ontario. We) Spend) morejnon Ydotteries. we 
Spends more’ on other) “things. 2) think? youltravedra: goodatpoimeethag 
education at the community level is a very important ingredient of 
anything we do. 


This is precisely the reason for recommending a separate 
role be provided for the race relations bureau. I think that is 
the function they should be undertaking. 


Mr. Bakinsw) Te agree with) you.s Persondllg,awites hastealwayva 
bothered me that sometimes we do not understand the history fob ous 
Own -Ccountry well enough» through our seducatwonal aisystem.qsonwee 
personal note, it has bothered me too that those who want to show 
some discrimination, whether it is race or colour, are some of the 
people who wave the flag and say they are great supporters wok the 
monarchy and of keeping our British traditions. But some of these 
are the people who forget who makes up the Commonwealth. 


Some of these people think the Commonwealth is simply 
England, Scotland and Wales and they forget that they want it both 
ways. They forget that the Commonwealth involves many countries 
mney haves probably «never .,even heard» of. There «is @o--great 
educational value Pny £tiivaky just knowing who comprises the 
Commonwealth. If they want to keep the Commonwealth strong, then 
they had better keep the whole Commonwealth strong, not just the 
two or three countries they think make up the Commonwealth. 


Dr. Jain: I could not agree more. 


MumsGenee Oo Vohnston:\eProfessor! wWainys most \wof ethelba@aints 
Bogs raises ificoncurt wwith. «Whether or not»the: specifac wordings 
would be the same, the intents are very similar in terms of some 
of the amendments I talked about our party introducing. 


theremimane: thucesthingserh)wonuld= Like: to mask myow abouteithat 
you did not mention specifically. One has to do with the covenant. 
You referred to the covenant of the United Nations. One of our 
meooOsSal Ss osomthetye thatccbes, recognized»,in»-the) preambles Aturthe 
mmecent eimestrt) is inoty itesjust«goes back tory the .eanlier one. «1 
wonder if you would be in agreement with that? 


There iS a second covenant, as I understand it, which also 
has economic rights and which has broader ramifications. I want to 
know whether or not you think that should be mentioned. 


Dose ineseAbsodutely., Ewquite.agree: withioyau. miseothink 
that should be mentioned. Canada is the knitter, as I said in my 
Begef, rand wes showldretry to sbring! it: into the preamble to the 
Ontario Human Rights Code. 


MunetRienmPabiutonnston-sisOnes\thing myou edid ‘not sitalk,eaboutorm 
your presentation was the independence of the _ board. Symons' 
report made a good deal of the fact that it would be better if the 
commission was not directly responsible to a particular minister, 
but was responsible to the Legislature, perhaps through the 
Premier. Do you have any feelings on that? 


10:40 a.m. 


Dit Jatmieedosectuabiys wowld! «bike pndf: you would allow me, 
EO go. oniefor a couple of more hours because I tried to only 
Baghlight three or four issues. I certainly have ‘very strong 
feelings on that. I think the commission should, as in Quebec and 
in the Canadian Human Rights Commission, report directly to the 
Beqishature. al .laike the-feature that this bill has supremacy, but 
that is not carried forward by having it reporting directly to the 
Legislature. I certainly support that and have been very much in 
favour of that for a considerable period of time. 


Mua feR. can F.«.eekohnston: «Theruthirdea:thing: » has, to do with 
Beneyue torsikeducation~icior ethe commission for that and for 
investigation as you mentioned. I am presuming that you recognize 
in your idea of an expanded commission that there is a need for a 
great deal more money. 


Dinekarn = (Oh, indeed. 
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Mré. Roi -FA@eMOnNStons Perhaps Sadik (enoeae ead (coe cee 
carefully enough, but what about the need for research, less 
specifically in terms of the investigation Of a particular group 
of scorporations;! but ‘in “terms*ot anMissuevPike Yehageeok gayerigqneas 
and taking some responsibility for providing background material 
and’so on for discussion’ and form legislative change? i lsssthere ae 
role ‘ithereonthatio ws: notsenowl being Sundertakens® that scsehomlavere 
undertaken? 


Dr. Jain: I think Onessiom themjunahorcinatesl things eis. cies 
because of the constraints on the budget for the commission I 
referred to earlier, we really doesnot shaverany in-depth studied 
avadbabLe itohusmin) Ontario: 


I find, ttevery> hard, etlor Minstance ito ls ievenlGpind Mou tersues 
basic. information as to how: long “boardsweofl inquiry itake San torces 
totiemakeoca ‘decision? lett. alonew Gheti@ikinds Ss0n7 issues te lour eae 
referining’ to? Youw almost: Havemtoepulleiteecthmi neorder muor gem ie 
information. It is always confidential. We are dealing in human 
rights. Why ‘should inforniations biker thattbetecontitaent rae? 


We, as “Citizens fol Prthiseisorcowm nce Should have this 
information: * available right "now... Most’ Yor MG@thes work “cease 
commission is confidential. For instance, in °private settlements 
that take place we have no idea what issues were discussed in 
those private settlements. We have no idea what Kind » Sog 
compensation, if any, was achieved. All we have are a few boards 
of inquiry-whichrare public. 


i would certainly like to ‘see “a great? deal cof) informatio 
for the guidance of people who have complaints, and not only for 
that, but also for the main purpose of thel’Humanm Rights iCoga 
which, as some of the “honourable ‘members a have. Imentioned, ie 
education. "Most of the seffort.%of the’ commission? "is9 mot suae 
education because if these settlements and complaints, et cetera, 
were made available, that is an automatic kind of education which 
we are snot being fed at this moment. Icentainlly! wowlid @seemthateaa 
a vevy important role and? li implieds thaceyimne ny inves 1.6.4 0roO nwa 
think I implied that the commission has to have the resources in 
OFGer. toed ati s. 


Mr. Chairman: Thank you wery muchpeoProfessom’(dain; fou 
your brief to us this morning and ‘for ‘answering questions? of) the 
committee members. 


The. ‘Ontario «“Advisory®* Counciliitom MM@lticuiturealicmal ane 
Crei Zenshiip Gus Test. 


Mrs. Gammage: We are very pleased to -have an opportunity 
to address this committee because, as one of the committees of the 
Ontario Advisory Council on Multiculturalism and Citizenship, we 
Scewhumanwerioghts asia “focal! pointes me one society.: 1 “witli quickig 
read the brief since ‘we ‘didinot have al chance ‘to jive-at- to’you 
previously so that you have the time to peruse’ Lt, wands cthenwwe 
would be more than happy to answer questions; Your will @realrzey Ga 
course, that I speak on behalf of a subcommittee of the counci day 
representing all the ethnic groups across this province. 


ET 


ThetGrzOntanvo. GoAdvisory:-o:Council On eeMudticultutalion sand 
Citizenship congratulates the Minister of Labour (Mr. Elgie) on 
introducing a bill which proposes many significant amendments to 
the Ontario Human Rights Code. It has been apparent for many years 
mow that» the present code has not been effective in adequately 
addressing the variety of issues related to human rights because 
Pee oSoReowti Seimitarions; ithecelacky of e sufficient! : funding icand 


Seroonnelgitoipdealicadequatelynwith veomplaints« registered@oats the 
human rights commission. 


iiemevoreyjisae bi lilacto! weviseiand vex tend protection sofmhuiman 
rights in Ontario is welcome and seen as a positive and necessary 
Step invfulfilling the* present Ontario policy of multiculturalism, 
ees theee Mmainwitenets beingisequality,\saccess,* participation and 
Sharing. 


The Human Rights Code can be regarded as tangible evidence 
Br) thet provinces «support for and» commitment to multiculturalism. 
Therefore, any measure which recognizes and responds to. the 
diverse composition of Ontario's population, whether in terms of 
race, ancestry, place Of Onegin, colours, ethnic origin, 
Sitizenshipy creed, sex; marital status, family or handicap should 
be applauded. 


We are pleased that the explanatory notes clearly state that 
protection in employment is now extended to domestic workers. For 
Pe oem eng hsthicesproductive’ »seqment’ sof) «the: .populatiom endured 
ferdship tana discrimination without any easy) access to redress of 
appeal. 


Thatvathesebilieasshould bind ‘the crown “and shave ipramacy sover 
other legislation assures us that the government has recognized 
Phat “humaniirights must ‘be given, and ‘seen to» be given, ‘top 
priority. Until the rights of the minorities and disadvantaged 
within our society are protected and secure, the rights of the 
majority are also in doubt. 


We note, aS well, that the commission iS empowered to 
recommend the introduction and implementation of affirmative 
opportunity programs. It is hoped that such programs Vaidoibe 
adequately funded and that the public will be properly informed as 
to the rationale, advantages and long-term benefits to be derived 
by all segments of society. 


The notion of guotas as well as reports and results. “of the 
United States' experience are too often used as arguments or 
Beterrents | against “developing».a © truly imaginative innovative 
Canadian model suited to the needs and conditions ofSouE society. 
wm) mame change to affirmative opportunity, withnera taprecrse 
definition, would be a first step in this direction. 


Confusion, ambiguity and comparison with US programs would 
thus be avoided. And here I refer specifically to Life Together 
which states, "requiring employers to hire quotas"). 4Agge our 
council, this has been an issue on which people have very strong 
opinions, and many people see affirmative action aS meaning 
quotas. 


az 


But <I. firmly »believe limpwtand manyiGpéople ronmithesdcounca® 
would accept, the argument on page 34 of Life Together which says: 
"On the hiring sofequotas; thencommrssiron believesiethatmithisoersiee 
crude and*simplistic approach to a complex problems) Suchvapproacml 
casts doubt on the legitimacy of minority groups’ achievements: 
Moreover, ty Gbeuwrays the basLreraeprinciple of equality 190g 
opportunity if people are g@ivemejyobsnor promotedimot (because them 
are competent, but because they belong to a minority group." 


We feel very strongly that the wholeriiocus orn thrust soles 
program shouldbe to improve the qualifications and opportunities 
of traditionally ~ disadvantaged= groups, wather: o than) tors extend 
preferential, treatment! (tos them )nat jrthes cost) of (discrniminatimg 
against, others.,.I certainly, would phopey thats thes sprogram shas? thas 
EHrUSt. Eh Ariana, 


MOS 0ssa-em’. 


The eouncis is also encouraged He note that some 
recommendations made in the 1977 Ontario Human Rights Commission 
publication, bite Together, ,have sbeen® ineorporatedijJentos the enem 
code. However, recommendations dealing with the autonomy of the 
commission have been neglected. It should be noted that at the 
semi-annual meeting of the councilstomedJune e20srand eel getIsO neice 
human rights and anti-defamation committee supported 
recommendations 15 and 16 on page 94 in Life Together. Both these 
recommendations. explicitly |) indicates thelereasons: @for “havingeea 
commission responsible to the Legislature, through the Premier or 
his appointee. 


Although» €or sthe most pant i.Balinpi scan belnzegarded acviea 
overdue, comprehensive overhaul on both the code and the 
commission, we wish to point out areas where we see the need for 
Clarification and/or samplviication.e Geniekswnints torsiiiscpPeiteroe 
goodwill, and with a desire to create a more humane and just 
society, that our council SpeaksivofP isectionse cf thes bald iwermitane 
Wanting. At this point, 1° should. point §ouu) jthat iwest@reinocm 
special interest group and, therefore, we look it at in an overall 
perspective, rather ithan=-speaking it any) particuiarlisste comecncug. 


In section 8, we suggest that: thisi(sectionsibe treworded ve 


read as follows: "No: person: shall Ginfringeyor@do anythangaairectias 
Or indirectly with the intention“of viniringingmalawighemunder tie 
Part." “It -assour feeling that the ‘wording should “cleanives aqareas 


the issue of intent and/or deliberateness of action. 


Pectionvy9;, —paragraph (a): Thepdefinaitdon of) age, isiteisonmaa 
I have:s gathered -in tlistenings tossvouwm) somethrnge thatwrane commen 
people are concerned about, and what happens once a person attains 
the age of ©65..Werhad@a cote of «discussion éwhethermoramota woes 
Someone become 65, he can then be udiscrimimated) againstisinweterns 
of services and accommodation or harassed in employment. We wanted 
that clarified. We are deeply concerned .about “thervinterpretationm 
of age as defined by .this-sections#andssouseecksotarification ofiet 7 
intention swf the lamitation »proposediparticularl yedneties liehtmo 
thecchanging demographicamixs orsOntar ioMsepentratuont 


ind 


In section 9, paragraph (d), on dissemination, it says 
"communication by whatever means." We interpret this to include 
the use of postal, telephonic and electronic communication. 
Because these areas all fall within federal jurisdiction, we fear 
that the Ontario Human Rights Commission would be powerless to 


investigate, lay charges or deal with discrimination as noted in 
this subsection. 


A complainant, and we often find they are not knowledgeable 
about this division of jurisdiction in the area of communications, 
would likely» file’ a’ complaint with the commission because. the 
Bresent wording “would “suggest that the commission © would be 
empowered to act. May we therefore suggest that the wording be 
Specific, defining precisely what is meant by "whatever means." 


Certainly, in a previous council, we were very concerned 
about telephonic hate messages. At this point, although a man was 
Brought ‘before the ‘courts, the Ontario council felt that it was 
getting nowhere because this was really a federal jurisdiction. 


In section 9, regarding harassment, as lay people, rather 
than lawyers familiar with interpreting statutes, we want to be 
mare owe Gunderstand © the "full intent of the’ law: Therefore, we 
endeavour to suggest changes which would remove’ ambiguity, 
mepeciallyenitf: such) ambiguity, isi\likely to. result’ in complaints not 
mong 261 led. You' will noticemthat*as we went through ‘the, bill we 
thought that certain sections were not clear. Many people would 
mike tor fildetcomplaints,” but’ it thas) been our ‘experience that i 
Memo Dieies note clearito is," it woullid also not be clear*to them. 


The phrase “reasonable and bona fide" is used here in other 
Bections of ‘the billy for example, ‘section 20. May we suggest, if 
Bt: all’possible,’ that ‘a precise and clear definition of the. phrase 
be provided in order, again, to avoid lengthy arguments hinging on 
variations of interpretation. 


As a multicultural council, we are very much aware that 
Deople bring to this country the baggage of their heritage. So 
Pections: 14 ‘and -b5, sas’ in’the previous: Bill 209, concerned us. We 
were fearful that people in the years prior to getting Canadian 
citizenship would somehow suffer discrimination because they were 
mot Canadian’ citizens sand, in having access to and being 
encouraged to participate in, cultural, athletic and educational 
opportunities, it would perhaps result in stheirernot =being able to 
function as they should and to enjoy what the multicultural policy 
Says--access, equality, participation and sharing. 


Therefore, we wrote to the minister about that section. At 
this point, we are pleased with the changes made in these sections 
of the new bill. The inclusion of landed immigrants, persons 
lawfully admitted to Canada for permanent residence, in section 15 
is welcomed by the council, especially in the: Bigohttot aneveanbier 
communication with the minister regarding our concern about the 
exclusion of immigrants from developing participation, 
Particularly in cultural, educational and athletic activities. 
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Section, 23.63) saoes* not. appear topiconcein wanyitvimne Igncuces 
restitution provision after the offending party has demonstrated 
good faith»ceand 7~made) »amendsp e¢tostatblevilate (jtneeggrounds Seton are 
complaint. Surely »the ibpiebis Sntene fis) teliprovmidesyuctice pause 
correct and teach rather than merely punish by applying sanctions 
indefinitely. 


Since record “of ‘offenceswis snow a4 ®prohibiteds gzcund som 


Giscrimination, may we suggest that the offenders of the Human 


Rights Code, who comply and indicate a willingness to abide by the 


code, be duly considered #for tcontractlopant@ contrebuvion, iicaae 


Or guarantee so long as a mechanism exists whereby monitoring of 
practices is possible. 


Enforcement, section 30(3): We note that a person may 
investigate a complaint without a warrant. Again, this is an area 
of concern. This provision emay be idb-perceived) andiomay {dead fea 
abuse) ini eactuels Pie, ins) thes) opdnlons-oOfes ‘they cauncel, this 


provision does require further (deliberation. @#fhesmeaximesote awittic as 


every citizen iS innocent until proved guilty is apparently being 
VALOWEGed. InMchUs qb uarrorm. 


Section 31: There) does noteappeamuto bela SOrme thimut for eens 
commission to respond to the complainant if the commission decides 
not tordéeal wwith| the .complaintey Stunel yeti them compet ainantistitcas 
is not to be considered by the commission for whatever reason, 
frivolous’ or; otherwise,s thensiteiswessentteal* that vthetcomplamiane 
be advised. .of this as soon as possible; within aue0-devs lime: 


Waiting for months or years, aS we currently know is them 


situation, /in Santleipation . of) aiilicaseistveing™ heardiaueiescer ay. 


credibility in’ the: effectiveness sods thesi (comnisss onfinc talon yaa 


respond, «bute to, deal) ssensitively withsimattegs mrelatingsg tos sche 
human condition. Perhaps this suggestion concerns procedure rather 
than statute. In any event, there should be built into the system 
a mechanism for the expeditious processing of complaints. 


Section 33 is a ‘section: with ‘wh@elhiwershiad tasyqneaticdeatiara. 
duificultys because, it appeared’ tom us hatulifeea Wpersom's icomlaing 
Wasi. soot) ~heard,ys ‘Goingitbacksstos ithel commeecionie toutwiave mame 
reconsidered was not something the complainant would do quickly, 
ox feel that ithe case) ‘would!ibe’ dealt: with GmpartiallycewWerare nee 


Survey that. the, sewording ) Goer adequare, but perhaps it does 
demonstrate the concern which we have. 


We suggest in section! 335 a srewording ast fotlows<: eu wWiere-etine 
commission fails to. effect a ‘setthemtniGor. the Stcomplainty ) tie 
commissionsashabl> request. the Miminister ce: Maceoinummagesocro fo. 
inquiry <anderrefer « the: subject simattem softethiascompmeinte Btoasene 
board. The board shall review the merits of evidence submitted and 
a) (final sdecisionm made «within edidays Tt uommihesdatewiominvecet mimo: 
any ifunther e@vidence or irequest itor «consideration 


Lledo. 


| As I said, we were very concerned that once the commission 
dismissed the complaint, there did not seem to us to be adequate 
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means of appeal. Our feeling is that there should be a board of 
inguiry whenever a settlement has not been reached. Therefore, 
Mfocctionon(2)mof <sectionwS3, would then. be. deleted. Our concern 
revolves around the right of appeal by the complainant who, in 
Becer “to haveyay hearing,» would) have to request the commission to 
reconsider its decision. It is our feeling that a review procedure 
by a board of inquiry would better serve the purpose in order to 
ensure impartiality. 


Again, that having been done, we look at section 34 and 
Buggest the word "may" be substituted by "shall," and delete the 


mo part “oferthe bisentence, %which says» "if it considers it 
advisable to do so." 


Section 38: We are pleased with the increase in the amount 
memmonetary= compensation for mental anguish and in the fine on 
conviction. Such amounts, as stated, indicate that contravening 
ene code is a serious offence and that those who are found guilty 
mart not just be tapped lightly on the wrist. The fine, we feel, 
Merl act aS a deterrent, discouraging discriminatory practices. 


The Ontario Advisory Cenmncn k ons Multi cuts airem and 
Citizenship, through its human rights and anti-defamation 
committee, is pleased that it has had the opportunity to speak to 
a bill which we know has implications for effect upon the lives of 
all residents of Ontario. 

pe 

As the categories listed as prohibited grounds are examined, 
it soon becomes abundantly clear that everyone at some time or 
Other falls within one of the groupings which obviously could be 
the basis for discrimination. We, therefore, speak out on behalf 
Be all communities which the council represents, rather than for 
way oparticularyspecial interest group. 


It is our fervent hope that as we live and work together in 
Ontario, Piekrenumerculturadiemakeup sacoffeourn! province siwil>i De 
merclected in its laws and practices so that all groups, whatever 
mhe labels; will. truly experience that which the multicultural 
policy advocates--equality, access, participation and shar png. 


We hope that our presentations, made by the various groups, 
millebe carefully considered and that: the) bill, which will become 
the new Human Rights Code, will be one of the mechanisms for 
promoting and ensuring the realization of the egalitarian ideal 
which the multicultural policy promises. 


Mr. Chairman: Thank you very much, Mrs. Gammage. Are 
there any guestions? 


Mr. R. F. Johnston: That was a well-thought-out report. 
Thank you very much. I agree with a number of the areas that you 
raise. The question of age and the definition of age 1s something 
we have been trying to come to grips with. You are essentially 
Suggesting a maintenance of 65 in terms of employment, but of 
making sure that it does not work against people in terms of 
accommodation, harassment and other kinds oe thangs: 
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Mrs. Gammage: We understood that in terms of employment, 
there was something to do with the pension. We were not exactly 
sure how that would impinge upon this bill. We felt that 65, given 
the changing demographic nature of Ontario, woudd puts lLimitatronag 
We felt that putting an age limit was not something we wanted to 
seer eu nstp lacexss Worm Pett, eeaoe pension reasons, there could be 
Stipulations, « Dua wwe (were Tice exactly sure. vandsiwe sqwere vince 
completely conversant with that section of the law. Therefore we 
dvd not want’ te deal with bteandsdisplay ounrignorance: 


Mr. oRs. Fw Johnstons “wWherewdo vouesstand edn yitne sother Gems 
of things? We have had presentations here about the lowering of 
the age. In one case, an argument was made that there should be no 
ages. mentioned at:-sabl inithe? act@soethatachiidren, foltany age 
would have the same rights» as adults. Then a fallback position was 
provided slast mights of movings:to 16 thecausemthereagrs angroup of 
people of between 16 and 18 who are not covered. 


Mrs.) Gammage: hh )wotldeiithinkysalthoughs tiths is -swithoug 
Giscussion with the council--we would perhaps prefer no age all, 
because we: feel that children ‘should not» be discniminated sagainse 
On the other hand, we would not want children being employed, such 
as has happened in the past where they were subjected to abuse: 
Employment does create a difficulty, but I do not think we have 
studied it adequately to say to youlwhat olte shoulda gbeagAt ati 
point; we would have ‘said 18, “but 658m s8isomething weilhave: agiot of 
ditiiveuley with: 


Mr; R. uF. Johnston: sSectiom 36isis0 something wea nave Goes 
concerned® ebout°>as well, the - appeal’ process. One elioie tire 
recommendations we were thinking woh “makingisas9 ae’caucusigwas | thaw 
the appeal process would still be within the commission, but that 
the same people could not hear ’the case. Undertthe present act ie 
Same people who had alfeady decidedesthe situatiom, could s them 
decide again on another person's situation. 


You are suggesting a whole other approach, a mechanism by 
which the minister, would establishtamboardnotsiinquiny.ecir talisense, 
you may be seen to be establishing another level of bureaucracy 
under ‘the control of the-minister! tathers than sunden*theecontrol (op 
the commission. I am wondering where you people stand in terms of 
the independence of the commission. Some of us are recommending 
that it not. bel tthrough aespecific minister, fbutimineteads beatinougE 
the Premier and through the Legislature. 


Mrs. cGanmage:)  sves, very definitely. In June when we 
Submitted our recommendations to the government through the 
Honourable Reuben Baetz, we felt that the Ontario Human Rights 
Commission should be an autonomous body. As the brief indicated, 
it should be —perhaps’ through) the Premier: or? through "hrs appointee 
in \cabinet, butmpnote becanvarmsot sany tpar eicular government 


We further suggested that if indeed it were to be an arm of 
government). avicthat “point wenmeieltomitimshotid 9ier -tirougerttae 
Solicitor General» givens thetijudicetal faspech "ef e some parte tonous. 
Statutes. We felt that, granted employment was the significant 


Ae 


area in which discrimination did occur, broadening the scope and 
broadening the prohibitive grounds, there would be many other 
eeeas “thats swould>+come into focus. We did not feel that the 
Ministry of Labour was the right place for it to be anyway. 


in@addtuion, wemalsor saw*that through the Solicitor General 
there are already storefront operations. We feel this will also 
make the commission more accessible to people than being stuck 
away at 400 University Avenue. At the present time, we understand 
enat therersis no mechanism whereby that could take place through 
ene Ministry sof Labour. If it should be inthe Ministry of the 
MmrmicitOre General, then it twoulbd «be easier | too putesstdorefront 
operations in place and thus make the commission more accessible. 


We were not very pleased with the response we got back from 
the government, saying that the government believes that the human 
Paghts “commission does not experience interference. We did not 
feel that was an adequate response to our recommendation. 


MrndaR. Ame wonnstone’ 1 have™ two ‘other short items. One as 
Pease rMaAatLivey actionsscl! am. csympathetic® sto the inotion of not 
Moving) tos the Américan quota system’ because of the problems that 
has caused there, specifically with small employers and contracts 
With the federal government. But I am very concerned about the 
ek soe ctecthn Sine ychele bill “tin icterms;*sof the rights ‘of: ‘the 
commission, and of doing anything other than recommending action. 
Wou seem*to be accepting the notion that was put forward first by 
Symons and which is accepted in this bill, recommending that 
Peiionets Gil that “te required rather than. the capacity to order 
affirmative action and to monitor and do all those other kinds of 
things. 


MussenGammege: 9 Yes. I) «guess we see the commission as 
having a responsibility in terms of education. At this point, we 
did not see the commission as ordering but as recommending. The 
previous speaker mentioned places of employment which are able to 
keep on file the makeup of their employees. If that is monitored, 
Be that®@point they would recommend that affirmative action 
programs or affirmative opportunity programs bean place. 


Mr; oR. F. Johnston: How does that get enforced, the 
Obligation to undertake that action? 


Mrs. Gammage: We were looking primarily in the area of 
contract compliance where it has some relationship. to “thaey=rather 
than in the private sector as a whole. 


Mre Rt ‘F.<dohnston: I won't <belabour the point. I think 
it is a major weakness in the bill at the moment. 


Ligiagree?@ with’ you: ‘thatathess bncrease in the monetary 
compensation is a good thing. One of the things I would recommenda 
me sthatuithere )beeno ceiling put»on: it. Do; you agree thet .tbe 
ceiling has been arbitrarily chosen? 


Mrs. Gammage: We agree with thevscebling saty this ssporne: 
But, on careful consideration, given inflation and what have you, 
it is conceivable that this is not something 1n the nature of she 
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Medes and Persians that cannot be changed. We certainly hope it is 
not “gong | to take Siodra yearsiiaown “thee roduwe Mi onmn any Ri nanos 
Significant. changer! to. occur: .Weocat: them commit teamacces ted fthas 
because we felt “it (was “a substantial’ increase over’ what) had *beem 
previously suggested. 


is BOSE. ie 


Mr.) Row Hep donnston:@ The ypeinerpley lmamedealing & yaithy mee 
whether onsnot we lshould) Naver tovwait, foriraleqislatave change mua 
have a ceiling changed or whether the commission in the judgements 
it undertakes should be able to do it. 


Mrs. .Gammage: That would. certainiys® beve'a oanuchad betters 
procedure. I would agree with you there, yes. 


Mr. sLanesyrlewoulde ikes StoQucongiaturate meher icouncitie Gane 
the young lady on a very positive, well-presented brief. Your 
attitude toward Bill 7 is commendable. 


On page four, what do you really mean when you are talking 
about «the .term»\"harassment!'sl\imesecti onto) Ganen vou go on to say 
that, as» lay people, you ‘dow not really sunderstandsthe language of 
the bili. li that is allyyow are tsaying; adomitefeel sbonel ys ibecauae 
Ly dont either. Any, statuteayor any) bal leds have deverm Seen 
seemed to be written so that it would deliberately confuse me. For 
example; something that was ‘given*in jeetwontremay ebemgtaken away 
Lage nr Wn OLLO mais 


is that call you jare “saying forare ayoussay ing something more 


Mrs. Gammage: We sat around and, in a joking kind of 
way ,7One Jfeéllow said; “Biwi twhistleiat toumtbecause you have on a 
pretty dress, is that considered harassment, orcif:d) dosadt’twoucn 
three times?" We began to think about it. We=-did= not “feeb thae 
what was there was adequate because we were not clear. 


Mr. ~dganes What is)cyour interpretation swf. harassmermtcamee 
you were, to. write, that ‘section or ithesois! , iitows would you write 
it? This has caused us some concern too. I am curious to hear your 
Ve aCUVOn boy sc. 


Mrs. Gammage: In one SeEGEi On Gt talks about 
TPeCSistencs ear cannot: tecais. exactly where. It would seem to me 


that something of a persistent nature is something that we want to 
consider. I certainly do not) think thaw. mast th tet raculow said, “aie 


IEWEle) CO “Say Fto Syouwoncert ith a tiewa pretty dress," thatle wows 
consider it harassment. On the other hand, if someone patted me on 
the bum two or three times and I said, "LOCK, & doni'*t likelehancss 


I would consider that to be harassment. 


Mr. Lane: You have answered my question. It would be a 
dreary world if we could not give people compliments in a nice 
way. I guess you are saying the same thing. We can say to our 
secretary or wife or whoever, "That's a nice dress you have on; it 
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makes... you «-dook:«ivery.- sexy," or sonething, » sands athates iss «not 
harassment. But if we wanted to persist in some t 

2 ype of approach 
that you did not like, then it would be harassment. i - 


Mrs. Gammage: Le WS SAVIS ake Th the course of vexatious 
comment or conduct." But we have difficulty with it. 
ioe eonertoe tand Sthhwatherse, hard «to? define sosduewes. = oh8rious 


from the way you had it worded whether it was the words that were 
confusing you because you are making some recommendations. 


Mrs..sGammage:; it, :is, the,words, rather» than the grounds. 
We certainly feel that those grounds should be in there; there is 
Boe COUDELaboutysthat. whut as to, the «specificity of say wording; athat 
is where the difficulty arose. 


Misbestokes: prieu-g seems -tojebe ssaying that aghe .Ministry«<.of 
BabOurs,1S.,ans»sinappropriate vehicle for. the. ‘commission to be 
Bresenting their reports for review by the Legislature, I take»it, 
rather than. the. government. Is that a fair assessment of your 
position? 


Mes wnoammageseiNOys) 1t 1S not. We are saying that we? would 
request and would highly recommend that the commission be an 
autonomous body, much the same as the Ombudsman. If, however, it 
moes have to report through a ministry or be an arm of a ministry, 
a more appropriate piace would be in the Solicitor General's 
ministry rather than the Ministry, of Labour. Our feeling is, that, 
Oo spite of. .the..fact that,-discrimination . in. employment » does 
constitute a significant number of complaints, now that the code 
has been broadened, there will be many other areas in which 
employment would not be the basis upon which discrimination has 
maken place... We just feel, that tying it in with the judicial part. 
would be a much better placement. 


In addition to that, even though we do not mention it in the 
Brief, the fact is that ministry has storefront operations within 
its present mechanism. I know that at some point when I spoke to 
Someone at the commission, this difficulty was mentioned. I did 
speak with Dr. Crittenden and some of the other commissioners and 
we voiced the idea of having storefront operations to make the 
commission more accessible to people. We were told then that is 
not the way the Ministry of Labour operates. 


There are many reasons for our suggesting that ittebeqsthere, 
Pe sOue .Drimaryadaim.«woudd ,-be «for. «it to.».be independent and 
autonomous. 


Mr. Stokes: Why would you not suggest that... the ministry 
from which you get your funding, the Ministry of Culture and 
Recreation, whose responsibility it is to foster multiculturalism, 
and specifically your committee, the human rights and 
antidefamation committee of the advisory council--why would you 
not think that the Ministry of Culture and Recreation, whose 
Mandate it is to foster that, would not be an appropriate vehicle? 


Mrs. Gammage: For one thing, we downto £eebrizt has the 
kind of profile we think human rights deserve. I do not think “fhe 
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council considered it, but certainly in my consideration, speaking 
as one person, cd. -downot see hat “as “thewadequate phacettor att 


Mr. Stokes: My finale questions evo ment toned =i nha twoOemcn 
three different places in your brief*that you represent all or the 
communities rather than any particular special interest group. 


Mrs. Gammage: Yes. 


Mr. Stokes: Most. “of Mthe gthinds 7 youltnentionrrin your brief 
deal with the ‘entire ranges iathems thang memsoecific grouper shy vam 
wondering if ‘thereévisanything inryour activatiegpsenener-with thea 
council) ores yourt specifiche commattecs that©"has®” focused’ “your 
attention on =the ‘way! “in which #wé- ftreat Jour. *Bibstl Melti zens ce 
Opposed to people from Third World countries who come to make a 
IVES in Canada. 


I have attended quite a few of the regional meetings of’ your 
group and I noticed that the participation *of Gur first citizens, 
Our native people, was inadequate and, in many cases, nonexistent. 
Is that because our relationship with our first citizens is not a 
problem in the eyes of your council, or is there Ysome other “reason 
EOTMALC? 


Mrs. Gammage: As you know;) this council) was appointed by 
the Legislature, in cabinet, and the representatives are from a 
very wide cross-section of the population of Ontario. There are 
native people who sit on the council and one is a member of this 
committee as well. 


Some of the recommendations we made previously in June dealt 
with some of the discrimination we felt our first citizens have 
experienced. We did not deal with it in this bill because we feel 
that. they are citizens of Ontario sane. therefore, whether someone 
is from the Third World or the Second World or the First World, 
Imcluding native "persons, dt as applicable across the board. 


I am not quite sure which regional council meetings you are 
referring 40, @ bub ecertainiy in: (thesmiact year and ralrhnalterore tng 
council's. functioning it #has  ‘beeneGourl!sgneentwero invite as many 
people as possible, given the location and Given the nature of the 
meeting. 


I will tell you that, with regard to the recommendations we 
made in June, whenever they referred to the native people 
invariably the response came back to us that that was a federal 
responsibility. We recognize the game that has been taking place, 
thestoessingatback and forth. 


We mentioned housing. We made recommendations about the 
housing of the native people. We made recommendations about the 
education of the native people. We have studied the IindvenAct ane 
looked at discrimination against women in the Indian Act) ‘althougsm 
weisdid note idealiiiwith, hats Uin Jour previous recommendation to 
cabinet. But we were told that the areas of housing and education 
were federal responsibilities. 


nl. 
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Mr’. Chairman: Thank you very much, Mrs. Gammage, for 

your presentation to us this morning. 
Representing Che viGeercabethy FrysyeSecietyyo Gil bianseSandeman; 

executive director and the former member for Peterborough. 


Ms. Sandeman: — MrvyeChairman,:© “I. should " perhapse introduce 
my remarks by reminding the members what the Elizabeth Fry Society 
is. 


PheTEbizabenh “Fryyrsociety \is va» privateoagency lin «Toronto 
which for the last 30 years has been working with female offenders 
and ex-offenders. We have, in Toronto, 30 years of understanding 
public attitudes towards offenders and the problems the offenders 
face. We are part of a network of Elizabeth Fry societies across 
the country and, of course, we are very much involved with related 
agencies such as the John Howard Society, the Church Council on 
Justice and Corrections and many others that are interested in 
changing public attitudes about offenders, and also more directly 
involved in penal reform. 


We feltmitiwas importantmtoc speak to: Bill 7 ubecausenit ‘is Mo 
secret that widespread discrimination exists in Ontario, as it 
Hoes elsewhere, against people with criminal records. This 
G@iscrimination most often, although not exclusively, takes the 
form of denial of employment or access to accommodation. The 
exercise of such discrimination is a second, and unlawful, form of 
punishment. 


We have, through the justice system of Ontario and Canada, 
legal means for expressing society's displeasure with minor 
criminal activity and abhorrence of, and punishment for, more 
serious crimes. We have a far-reaching network of sanctions and 
controls on offenders, including imprisonment, parole, probation, 
fines, community service orders, victim-offender reconciliation 
programs and restitution orders. It is through such measures that 
we aS a society have decided to punish the offender, and through 
Such measures that we attempt to embody the concept that offenders 
have some obligation to repay society for the damage done. 


Many people would argue that the justice system is not 
perfect; however, I do not believe that in Ontario we really wish 
to deal with this by condoning extra-legal forms of punishment. We 
have, however, behaved as if the second punishment imposed by 
society is acceptable. A blind eye has_ been Lurnedwitorms the 
discrimination, both blatant and subtle, that this has produced. 


It was a notable deficiency of the original human rights 
Bec isiiatvon, awinwiOnhaniog jthat, site Gidsenot include “record of 
offences" among those grounds on which discrimination is 
Brohibited. This . omission). .was addressed .in the Ontario Human 
Rights Commission's report, Life Together. The commission, you 
will remember, recommended that vorimiznal record” be added to the 
Ontario Human Rights Code as a ground on which discrimination 1S 
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prohibited, with provisions for exemptions to be granted in cases 
where, in the commission's view, criminal record may bea valid 
consideration. 


At first sight, it would appéary that’ Balle? tas tio kbowed aeme 
recommendations of the commission and made it impossible to 
discriminate against someone simply because he or she has a 
criminal record Cin fact} -thPeris AOtathnetcase, and tthe thbrelras eae 
stands 18S deficient Im Certain importance vecpececs. 


Worse, the bill itself appears ©to ‘sanction ‘ands#legalize 
particular forms of “%@iScrimination!’ against» ecertainetqroups tice 
offenders. This surely. could not "beethe Mintentetol faci wieoms 
preamble -claams' ores / sats» faim 9 the! Sicreattion . ichekaitclinaie Vom 
understanding and mutual respect for the dignity and worth of each 
person, so that each person feels a part of his community and able 
to contribute sfully isctos-thesadevelopment Blandi welibeing7sof tiem 
communitys and) the provinces 


Part. In of: *thembillwrecogm zesmthose areas “ots, daily Aavremiae 
which discrimination most commonly takes place; but unfortunately 
only esection) 4, theo ssectvonmreferring “torethée rights tottequam 
treatment in hiring and in the work place specifically mentions 
that a record of offences 1s a prohibited ground of Giscriminecicagw 


The omission of thas rqround {ano %the! osectionsy dealing? wium 
services, section: 1, “accommodation, 9 section? Jp econtracts;isectram 
3, - ands vocational. ‘associations wand /othersqroups)s section tS, tican 
only mean that while an employer may not discriminate against 
someone with a record solely on the grounds that she has a record, 
a landlord may legally refuse to rent the same person an apartment 
on precisely those grounds. 


We. would like "to “recommend “that! sections 2752 (15 seZ20 ae 
andy 5 be’ amended Sby the addittonmiohetche Swords oreerecoromecs 
offences." 


There as no s'other =igroup mentioned@ewnsathee ote whickhwrsa 
omitted from “some *sections in that. early part “ofitthe bit S0AcPtian 
as’ I can see, each of the groups-=-raceyvancestry, place*ot Moriaqimy 
colour and “so )‘on=-are® mentioned? throughout® 2SeF (seemse@eo wine 
extraordinary that record of offences, having been now recognized 
as “a ground Of. -discriminatuon, should only appear in the 
employmenteassection;# “and awe Fwouldmrm@ake oicew tstrongly ehince (fag 
amendment to bring those sections into line. 


Even with that amendment in place--if you were to pass such 
an amendment--any positive effect for ex-offenders which the bill 
in its °present form may haveois ‘almost’ ’totaliy= negated “oy ethe 
narrowness of the définition clauses in’ sectionsr oink i)atand (28 
which isay "that “'record?of offences “means® a*eonviectronm for, "(an 
an offence in respect of which a “pardon has beer granted Minder “the 
Criminal Records=Act’ (Canada) and “nhas@not “been “revoked ‘onmtrn) san 
offence “in “respect “ofv any pEovinelalmenaccemente' 


It -is« true that) large numbers ‘of §peoplemdo » havel@récords 
because of convictions under provincial acts, generally the motor 


aS 


vehicle or liquor statutes. A much smaller number have sought and 
received a pardon under the the Criminal Records Act. Currently, I 
think, about 1,000 people a year are taking advantage of that act. 


To limit)'record.of offences in this way, however, ‘means ‘that 
Bo lev stil Peepossi ble sand legal to 'discriminates against.-those 
thousands of people in Ontario who have convictions under statutes 
other thanns wre: aiprovincialse statutes, merely because such a 
Bonviction exists. Such discrimination can and does take place, 
for instance, when employment application forms ask the question, 
"Do you have a criminal record?" When the answer is "yes," there 
is frequently an automatic rejection of the applicant, who has no 
Opportunity to explain in an interview the circumstances’ and 
Background  of!*this: record. No further consideration is given to 
Sualifications,!’ experience or skills, or whether or not this past 
offence would in any way affect the applicant's ability to perform 
the duties required. 


If the bill is passed in its present form, employers need 
Maly amend wsuch™application forms: to read, "Do you have a record 
for any offence other than those under any provincial enactment?" 
Mpen they would be able to continue with their now legally 
Sanctioned discriminatory procedures. 


We would like to recommend, as our second recommendation, 
that section 9(i) be deleted and replaced by a new section 9(1) 
which would read, "‘effences' means all offences for which there 
has been “al conviction™or discharge under the Criminal Code or 
Other federal legislation, and includes offences under provincial 
legislation." b 


The bill provides excellent protection to both employer and 
HOb applicants “in«sections 21(6) (b) and’ 222). “Section 42 Loy th PAsave 
that, if a person refuses to employ another for reason of a record 
of offences, this can be a reasonable and bona fide qualification 
because of the nature of the employment. Section 22 Says, 
"Notwithstanding that the employment is of a kind to which section 
16"--et cetera--"applies...an applicant shall not be refused the 
employment on a ground set out in section L6?2conmsect ionme22 (6) 
except after personal interview." 


m-30ca.m: 


I take it that the intention of section 21(6) is to protect 
the employer, and that the intention of section 22 is to protect 
the employee, and I think those are good sections. Extending the 
prohibited grounds of discrimination so that all ex-offenders are 
included would not change this. Employers would (stilLD" have’ Sthe 
right to refuse employment, where there are bona fide reasons for 
doing so--and the nature of an offence might well be one such 
reason--but applicants would still be assured that they could not 
be refused employment on any grounds set out in the legisiation 
except after a personal interview. 


Such an interview should probably consider such factors such 
the nature of the offence of which the applicant was convicted, 
the time when the offence occurred--was it yesterday or was it 20 
years ago?--the applicant's record %since the crime was committed 
and the special requirements and responsibilities of the position. 
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The. John Howard. Society of | Ontario .made.».an ,excellene 
submission to athe, public hearings:sof «thes Ontario, | Humane Righga 
Commission back in 1976 when the code was being reviewed. They 
suggested that it might be a good idea, for instance, to set up a 
Girective for employers when considering an applicant for a job 
whow-has the necessary qualifications» «<butsrpelsoaqhas ha echiminas 
record. 


It was suggested that the following considerations should be 
included: When did the offence occur? Was the applicant's previous 
employeruia direct fivictim) of api mesaultotonmeinthert my Ornmeer com aes 
vandalism or whatever? Did the previous employer's business suffer 
because a customer was victimized by the employee? Was the 
previous employer's public or business reputation damaged because 
the employee was.an .offender or anevaccomplice, in ja snotornious 
offence? Was the offence of a nature that could upset the morale 
of. the employee group;,.or give due cause fcr concern “abous 
emplLoyees'.safety,.om thateofk clients pseadulbtse jor Ichi larentin, cae 
immedrate «savea): LOY instance, female employees working in 
unprotected areas if the offence committed was rape or. indecent 
assault? 


I think «that if the answer. to. ald, of those. questions was nom 
and the employer felt the prospective employee could do the job, 
then there would be no reason for refusing to employ just because 
there had been a previous offence. We would like to suggest that 
che. sapplhication > of, this) sikKindyeotascommonqmsense, rather thar 
prejudice, during thes.j. hiring-niprocedusces ssshoudd, \ deusinee that 
discrimination does not take place in the work force. 


The ..Ontario «human, nights »-Leqislation,) »however, semust “ae 
sufficiently “strong:.to ensure: that: ait “is:qimpossibie sunder (the was 
to impose -a -second discriminatory. .sentence,on offenders 1n any 
area of their lives, whether it be employment or housing or 
membership in an association or access to services. The bill, as 
it stands, allows and, indeed, condones this discrimination. 


The: »Edugabeth! Fry y*Society sgwoulds,.Wecexgrthe. rcommantectaca 
seriously consider a question which has been posed by the Church 
Council »oh dustice- and :Conprectsonsyhs andmels have  Drevugh tle Ouse 
Little gift today. The»question 2s: Why -Letqounesprejwudiceniniiics 
a second sentence on former inmates? We would urge you to amend 
the bill in the ways which we have suggested. 


We have enough posters so that each of you may put one on 
your» office) swalls/seandjseaske younseli,. thigh. question stasseyoulma ce 
considering amendments to the bill. I would be happy to answer any 
questions you might have. 


Mr. -Stokesea-Gill ,odast night .we, ahad yea > presentations pum 
before us» by. -theymRetails:Council, cf «Canada, adealinguespeciuricaling 
With the issue you are addressing yourself to. 


ine part; of thetnebriefoythey): sayneWesalwouwldy hoperttheat = the 
exception to the general rule established in section 4, which is 
outhined win /sectionye21 (6) (bd) nroudidis permit. ajoreten lssenp Lover ste 
declineoto shiresa yobeapphicant who shade aimecord ofsthefit. or other 


25 


related forms of dishonesty for a job where likely trustworthiness 
is a bona fide job qualification. The employee's past history is 
often the only available indicator of this quality. 


vin’ thise connection,: we would suggest «that it may be useful 
Bo clarifysby: means of regulation or otherwise «that» a oredord of 
offences which reflects directly on an employee's honesty is a 
relevant consideration when selection is being made for filling a 
position requiring trustworthiness." 


I take it you would disagree with that position? 


Ms. Sandeman: Partially. I would agree with the retail 
council that its members should, as far as possible, be protected 
from hiring inappropriate employees through ignotance wetenche 
eects. I think section 22 speaks to the need to always havea 
personal interview. During bia t interview I believe the 
prospective employer and employee should be able to discuss the 
trustworthiness or otherwise of the employee. There probably 
should be some guidelines, perhaps of the kind I have suggested, 
for such an interview. 


ovhenk twat) stheppretaiiy ‘councils sis. ssuggest ingiomight| dbetha 
Brctlie too rigid) im ‘that <it.does' not take: into account: the notion 
of time lapse. 


For instance, Somebody who, when he was 17, ripped off a 
store where he waS an employee, where he had a job after school in 
ee milk store Or something, was an unreliable, Gishonest, 
untrustworthy employee at that point, and he will have a record 
Soawceett WindemaS 200 ;0re whatever; it is. «If he ws sapplying: for) a 
mom atthe: age of 27;¢ with 10 crime-free years in between and ia 
good job history and more education and so on, for a job at that 
Stage, I would hope that the employer would feel free to consider 
the time, the record of the person since that time, and not be 
mee toesaypiasmi: think. theiscouncids isusuggesting, thathonce you 
have proved yourself untrustworthy you are untrustworthy for life. 


Thevamportantithingsiseto ensure: that’ theres /isipanginternview 
et which all of these things can be explored so that both sides 
are protected. 


Mr. Stokes: That) shuangss pupweanother q point) sthemcc in 
another part of their brief they suggest that the new legislation 
not contain a requirement that they be obliged to interview 
everyone who makes application for the job, because they have 
members from Eaton's and Simpson's and Canadian Tire, large 
Corporations with quite a large work force. If there were 700 
Mpplicants, for a job, do you think it realistic that everybody be 
Given the right of an interview? 


Ms. Sandeman: i4 thankeoitimmeakisticog thatm ~everyone be 
given the protection of not being turned down for that job because 
an employer has asked him if he has a record of offences, to which 
he has answered yes, and then he was immediately put on the 
discard pile without a chance to explain, to enlarge on the 
Situation and so on. 
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The problemvatthe moment isisthatrin avtight jobs situation, 
where some company like Simpson's gets 600 applications for a job, 
I know that an employer would naturally look for ways to weed the 
pile down. If you shave cashandy” Little thing thatersaye! Yerininas 
record," out that one goes. 


Sure, at Wserqoings to (beigeastene fons mpsonm ey ebuu, POnv iia 
other hand, it is not then easier for the prospective employee to 
get a fair: hearing won!’ the “30b) Market andiewratatwe Vareitteal. tae 
about is equal’ accessibirrity "tosmthe jobs marketyovichoue! tntare 
discrimination.”) Somehow one “hase to... find a-"epa lance = abeuwc am 
Simpson's not having to interview 700 people but also not being 
ablowed)-to “uses as @rone Sor aitsteoreunds® Lomomenyine ereibier cme 
interview or the job) the fact ‘thatirthe ®appblicant® has ca- criminas 
record. 


Mr. Stokes ss hAs Erne tquestionjyandeak tes® nowrrascut GG:cem 
brief at all: We had therOntarnio Advisory)Councils onéthelStatus og 
Women, I believe it! was}o inl sang cariiier tspresentatiomesigqgestina 
that the Ministry of Labour was not ’an approprvatetwehicre fehiwouce 
which the commission should report to the assembly; that it should 
report /directhy stoprthe sassemblyjo whitchsimeans cthat see woulda gaa 
placed: in theyehands) (of: sthey Speakepe who twouldieabteD si F178 tea 
House, and that would probably *be) the ®end of itl Thee@persoen! wie 
preceded you suggested that?®perhaps® thei iMimistry of ther sco mtcurcas 
General ~would bei tthe appropriate nintstnye + conniepert Gtcn eee 
activities of the commission before the assembly. 


Since the Elizabeth sFnrymsSociety fi se probab ines meré! Gamal 
with the activities of the Solicitor Generalothan tanybody who wil 
makea presentation lito; -usi, \domyou “thinki that. isiVanl\ approvusiace 
vehicle? 


ie a0 Sa re 


Ms. Sandeman: I have to speak personally because the 
society has not given thought. to .this spoinmerp a buc e) elaine 
almost impossible to find an “appropriate ministry |) because” human 
rights cut’ across “thetmandate sofia iniinvst ries er i chine ewe 
be Earn co say. 


What isitmore important AUIC°eHinky PSBitharseyeotee) eceoneaae 
the -kind -of procedures “for “theWecommission and’ protecti6ne for sth 
community that -iwe-Swant? if Sto *66ntainp@eand/otseconass 7 otha 
whatever mintstry thev(bili comes Binder) aa Yror sttretetacey eae 


people connected with the commission be of the highest possible 
Calibre. 


I can see people making a good argument that this should be 
under ‘the Ministry of Education) or “Health Or whatever /becanee 
there®vareivso many” possible® ramifications to Versi Gyourd snot get 
too ‘held up with which» min@®stry? Lemshould bed underjs bute more Sores 
the quality of the legislation and the quality of the enforcement 
of ithemleots lations 
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Moe. Bakins: T am pleased to see you here coday #oGiil,* tas 
a former neighbour in a neighbouring riding and as one who served 
well in the Legislature. We appreciate the work you are doing here. 


iLewasmalsOtiveryotmuchs interested: itm«the oparagraph ‘in 4the 
Petail council's brief that Mr. Stokes referred to and I thought 
some of the comments in that paragraph with regard to those with 
records were rather presumptuous. 


Do you have any statistics or research to show that young 
people with records who have had some problems in the past are 
less trustworthy after a few years than those who are working in a 
Betail» business; today? They refer to the trustworthiness of people 
generally. I would just like to compare what is happening today in 
regard to the loss of funds in retail businesses--compare those 
without records to those who have records. Do you have any means 
of comparing them? 


Mee SSandctam-sn.Nojo bosdootnovse I, = wouldeisiggéest P *though, 
Phat thereis a natural growing-up process. Most of the criminal 
Bctivity in Ontario is committed by people between the ages of 16 
mace 2490 landathen Gro tapers offvvery fast after ‘that. A lot of 
people who commit offences as youths do not commit more offences. 


Tienes. oss Shealiyanol (predictability! factor’. there,«soatharwmis 
you have somebody who; when he was 20, waS untrustworthy you can 
Mev that he is not going to be trustworthy by the time he is 30. 
The contrary seems to be the case: a lot of people make errors, or 
more than errors, at an early age and then grow out of it. 


Mrs. Eakins: Especially in the retail» business. You 
Suggest that these problems are among young people under the age 
of 20 who have been involved in the retail business. 


Ms. Sandeman: There is no way of knowing. I know there 
is an  enormous--what's the term?--shrinkage in the retail 
Mieimess.., Probably about »six »per cent of. the total ‘cost ‘of 
inventory is written off as shrinkage, which means employee theft. 
I do not think anybody has done a study to show whether that is by 
regular, trustworthy employees who have never had a record or 
whether it is because employers have gone out and hired people 
with records and they are stealing from the employer. I suspect et 
is the former. 


The notion of writing off six per cent of your costs oF 
whatever it is as shrinkage due to employee theft suggests that 
most of it is never tracked down, that things are walking off 
shelves and out of stockrooms, and that the employer, at this 
Stage, with business being done in the volume it is, takes that as 
Part of doing business. 


Therefore, it is really unfair to single out those people 
who have already been punished for an offence and punish them a 
second time because they may cause some shrinkage im your stock, 
when you know it is happening anyway, even if you have a perfectly 
record-free employee group. 
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I would love to see the retail council do some comparisons 
in rates of stock shrinkage between employee groups where there is 
no one with a record and those which have somebody with a record. 
I do not think theré is any statistical evidence at ail: 


Mr. Eakins: That was the main interest I had. 


Mr. Riddell: A response to a@uquestion ysl @asked cone; ofattiae 
delegations last night was that when you give rights to one group 
of, people, you sare) takingeerightsstaway “Eromeothersw tlemchenk! iyou 
Wade. admit that there will be quite a change in the 
decision-making process on the part of employers, landlords and 
what» not whenethissbidd, goesithnoughe 


Whatc-obligation:.dov youewBeelnia slandicrd woulldemave? Cogn 
tenants if he were considering an application by a person with a 
criminal record for a "vacant, tapartmenthian | thats toumid ing ageiihe ee 
feel that person is obliged to level with tenants, who may have 
been, there -for some? years,’ ande@indacater towthemmthatehe vast going 
to be renting an apartment: to thiss person, siand-clf these: stenanta 
say, . "ifs-that «swathes icase, yavemgwr tejaiberm inion ute Swe 
alternative then does the landlord have? Does he consider the 
tenants who have been with him for a period of time, or does he 
say, "I, am going to ‘come up “before ethe pOntarloyaunaneesigies 
Commissioneif -p-do not: went, Ehaswapartment,<so fmaybe dto:savoid= fae 
Io will, havesto.let my ,other tenantee) gol? 


What IL-am getting -ati cis ©thate wesrar ecg ivincisrzghnts 7tossene 
people but, on the other hand, we are taking rights away from 
others. In this particular’: example=--1. ndos noth iknow ewhetnere ihe 
exaggerated or not--we are taking rights away from those tenants 
who have been there for a while and they are saying, "Fine, if you 
make that decision, we move out." 


Ms. -sSandemansonWhat® yow Gavel justaT said eames. “hicde ls 
illustrates) ther kind, sof »prejudice wehat eiethes measonimthi sis biie 
needs amending. 


Your remarks: dot eno, ttake® untowmscceunteannetsiace wit headmwemccs 
instance, today in Ontario there are 40,000 people on probation; 
in other words, they have active criminal records, they are still 
under ethe » sanction «of the courtm @tedoes i notérappear. eto omen tha 
their landlords are terribly upset about: renting» to: them.o You! may 
have some as your «neighbours, if) you Dive inseanlimapantmend 
bualding.  Thes notionieo£f #tlavings nexedteo .amlofferd@euershould ina 
frighten us. There are hundreds of thousands of people in Canada 
who: (have aw recordssof soffences. sand the cmnoupevietlenders "Seiseer a 
different,, generalblys speaking, thamethe: groupie’ thee comunity: seu 
bear ges 


The problem arises whenma ‘specific! person, withthe mandiieg 
prejudices that»vyous haves just sdescribed Padecidesstosexercise thag 
fearsrand), prejudice pagainst orcanyeindavidual mnadf fects Setharesnuos 
because »there:| ise ainrecordgcof soffencem hesdcannoteerentnl Lopntinwe 


person. That seems to me to be an absolutely untenable ground of 
GUSCY imeinacion, 
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We have protection from actual offences OCOOEriNGyr im that 
if there is somebody vandalizing your apartment building you call 
the cops. You cannot necessarily assume that somebody who has 
committed an offence in the past and has been punished for it is 
going to commit that offence again, but there could well be some 
Sxiguiriessintomthat. 


It is absolutely appalling that anyone would assume that 
because somebody with an offence is moving into the building the 
mandlord would want to tell all of the tenants. It seems to me 
Braco mice they requirements yol) the scourtc are imposed sit as up to 
ene individual, to meet those: requirements. It is not up to society 
to say: "You are obviously no good because the courts have said 
fou are -no.good. Therefore, we are going to say you cannot live in 
ese DUaldang. + As Lvsaid.before; -itevis "a ‘second punishments. It 
does not seem to me that one would want to advertise that. 


mi:50 a.m. 


If you, for instance, transpose your remarks to the notion 
Be roactoabmpresucice ston cthe.spart)of a -olandlord» av «landlord: who 
Bays: > ?isam>-going’ to’ taker ther first person from a visible minority 
macoe my apartment? building, and then all of the other people -in 
Bre’ building are going* to see this and they are going «to move ‘out. 
mimanme iGo 1ngscto, protect their rights?"--I do not think you would 
Becept that. io 


Wie. ame strying ‘to "suggest to ‘you is that» you think. of 
offenders in the same way. Unless a person from a visible minority 
mee breaking the” bandiord “and Tenant Act; he should be free to 
Bagoy (thatsiapartmentysjust an sex-offender «should be free to enjoy 
that apartment, unless he is breaking the Landlord and Tenant Act 
Or committing a criminal offence or vandalizing the elevator or 
whatever it may be. 


Mr. R. Rye Jonnston: Jack, ao’ troujirnotd want octosoknew 
whether or not you are living next to Harold Ballard or Clarence 
Campbell or Senator Giguere or Jack Davis? 


Interjection: Yes, they are a dangerous crew. 


Mr. Riddell: No, I would agree with you, but I also know 
that some of the tenants would discover over a period of time that 
they had this person sharing the building with them, andre Canrses 
them going to the landlord and saying, "We feel that) you hadwevery 
Sight ito- inform,us.” 


I do not know whether that is the case or not, but I do know 
that I have businessmen who are talking to me and saying: ‘What in 
the hell are you people doing to us? If you are going to continue 
to make the decisions for us and take our decision-making away 
from us, then why don't you buy our businesses and we will go and 
Beryve in.your: position in politics?" 


This is the type of thing I am getting. Employers no longer 
feel they have a decision left as to who! theywecan Wire, who they 
can fire and who they can keep. "You have to put yourself in our 
position." That is the type of thing that we are getting. 
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EI) tell you; “there tare’ a “loUwol businessmen wid are pretas 
upset with all the red tape they have to-go through now, all the 
paperwork and what not the governments require of them, and now 


they are saying, "We are not in a position now where we can make a 
decision as ‘to who we can’ hire and whoe we) can firey; or -welldme 
going to be up before the Ontario Human Rights Commission?" I vam 


giving you ‘the ~cther “Side "of Siu. ers see that I particularag 
agree swith thempy buteithisias tne mtype of »thing ‘we®’are facee@ 
with--and it is the same with landlords. 


M&S. “Sandeman: I ~hopé” thawnit -d Swere? tin byourt postu Oram 
would usay * to such #2 businessman: "You have every right, and the 
Legislature should ?not "interfere with thaterighc, ito hire people 
according to -theiz ability cto ¢do the syob «which ®you <arevadvertis mam 
or whitch youswant tor fill #¥ourdomnotmnavestine Tegit, however--and 
aS a member's of ° ithe sOntariow Legislaturep ui iwith 2cheeeduty ame 
obligation to-protect human rights in this community, -Pywil) tems 
you that you do not have the right--to turn down for that job a 
person just because he or she is Senegalese, a native Indian, We 
woman; blind; “has* va?) record’ of offences? sibetongs Corma Scercams 
religious group or whatever it may be. In most occasions that Is 
not “relevant, and if it “seems “to you! s:too> bev relevant, -sigms 
Businessman, may I suggest that you are discriminating unfairly 
against certain people." 


Mr. Chairman: We are a “tere short Of "time we. Secure 
do you have a question? 


Mr. Lane: Yes;! just’ ‘a very: short question; © Mra Chairman. 


I see on ‘the’ first!) pagé of the presentatronmthats you sem 
talking about restitution’ orders. 1 “have! always’ -been’’conecerne@ 
that the courts seem to be pretty able to hand out fines’ and: deats 
sentences, but they were not too concerned about the guy who had 
had his house burglarized or who had lost a “lou, olm money recone 
way Or another or who, in some way or "another, had a -foss==let sue 
put it that way. So the guy serves his term to society by paying a 
fine or being put into jailsorlSwhateverpuibut fohenmether Iguana 
never been reimbursed. I think reimbursement or restitution should 


be part of the sentence. I just wonder how’ your 'socrety feels 
about that. 


Ms. Sandeman: In many cases, and increasingly, +t - Sie 
part of the ‘sentence. ‘That is one of the good “things "that inhas Dees 
happening in the justice system recently: there is very much more 


sensitivity to the needs of the victim, as well to the needs of 
society as a whole. 


Too often, when it iS a property crime we haul the offender 
into court, we fine “him, and the’ victim’ seeso*the “Line smoney, Fam 
you are suggesting, going somewhere into that faceless bureaucracy 
and he is still left with a broken store window and the’ hassi¢ 
with .the insurance company. More /often, an’ Gndividial onea 
break-and-enter, which is very traumatic for the victim, feels 
that he has been entirely ignored. 
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More and more there is an attempt to bring victim and 
Berender= together,y-.either face .to face for some kind. of 
reconciliation process, and perhaps some work on the part of the 
petender for)the victim, or by a restitution order from the court. 
Again, the court collects the money, but the restitution is made 
Birectly to)the offended party. 


Boat Usevery helpful and. that is-how we should .be Saying to 
offenders: "We do not like what you did. We want you not to do it 


Ll 


Pai) wnumber.,one, wand »to- put». right. what YOM -Cany y NuMbDens two." 


That is how we should deal with offences through the courts. 


I do not believe that we deal with offences by saying to an 


Mmottender, "Sure, we have the courts, we have all of these 
| Sanctions, Die enous shalt not. dive in apartment buULViaanGs a iehow 
Meee ehOL, work for me;o.thou,. shalt not join, my. professional 


association," and we go on punishing and punishing. 


the John sioward..Society, had a little .\button which all its 


MeemoersS. were .wearing last. year--some .of -you may have seen 


Meo wo Chae salO ne, “There. 1S .-no,.»such..thing..as <a. short. prison 
Pecenec.ow Thespoint.. Of. that. was. that. the prejudice in the 
Bommunity carries on the effect of the prison sentence, so that in 
Many cases all prison sentences are life sentences. 


We would like to~suggest to you that if, through the Human 


'Rights Code, you can make a prison sentence last for the term that 


the courts impose rather than the rest of us being allowed to 
continue prison sentences and convictions on into life sentences, 
then you would be doing a very helpful thing. 


Monee evan eGiad —toO. (hear. you “say you. Lhink the 
BuSstice system is moving in that direction, because I think in the 


INpast too often the victim has been forgotten. 


I have always been concerned about how hard it is for an 


mex-Ooffender to get back into society. I can recall telling many 
‘people over the years, "Just because you made a mistake and became 
ma second-class citizen, it does not mean you have to stay one." 
mBut it is easier said than done. 


I see where you say at the top of page two that there are 


Meertain deficiencies in the bill. Then you quote the preamble. You 


Seem to be saying that, as far as ex-offenders are concerned, from 


'there on down it seems to be pretty well downhill. I think you are 
Meeringd to wus that there is not. too .much.in, the bill for 


ex-offenders. 


Ms. Sandeman: That is right. 


Mr. Lane: That is what you are.really saying, are. you 


moO t ? 


Ms. Sandeman: Yes. If we are really serious about making 


Neach person feel a part of the community and able to contribute 


fully to the development of society, which seems to be what people 


Se 


believe rehabilitation 18 about, wer make 91) Very, ClLrEicul: =tce 
ex-offenders to contribute if we become very discriminatory about 
where they can work, ‘where “they"wean “Dive? “aridso* "ony, There tae 
definitely a double standard applied to offenders. 


Mr. ‘Laney Apart’ from the thi D> aleogether> avdo yous cam 
that society iS Somewhat easier on ex-offenders than was the case, 
say, 25 years ago? That might bes too =fam back Lortyou tol remember 
but I can remember. 


Do you think we are moving the right way there? You say we 
are moving the right way as far as restitution goes, and I agree 
with that. Apart from “the piri) altogether, ‘doe yout sthimk ssoclege 
and the justice system has been making it easier for ex-offenders 
in recent years? 


Ms." Sandeman: I see” two things ™ happening at Pioncese el | igtme 
that a very difficult question to answer. I think that people are 
accepting more ‘and more ‘the motyon=-ror’ “instance, ="wrehieete 
community service orders Mr. Drea introduced when he was Minister 
of Correctional Services, there” has” been~ an’ “enormous “publ te 
acceptance of the notion that offenders should repay society in 
some way or another. People are less willing to say, “Send ‘them 
all to prison." They like the=notion “of having “repayment. 
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On the other hand, ‘there”~is,;, I think, “an wntounded Sense =a 
society that: somehow ‘we ~are all “too Sort “on “Criminaeis. tae 
increasing length of sentences being handed out in Canada and 
things like that suggest that we are not getting any softer on 
Criminals. 


In the work we do, we see on the one hand an increasing 
group of employers who are, for instance, phoning our offices and 
Saying: "We have some job vacancies. Do you have any among the 
women with whom you are working who would like to fill them?" In 
other words, a positive invitation from employers towards a group 
of people who they know, by definition, are going to have a record 
of offences. 


On the other hand, we see the kind of mindless prejudice 
that Mr. Riddell was describing of the people who Say, “I know 


there’ is a record of offence, “therefore, this tannoti me a. docm 
person." 


What we would like to do is increase "the numbers “in the 
first group and decrease the numbers in the ‘second “group. 
believe that legislation. often “can: Vead thew way “in pups 
attitudes. 


Mio) Seana. "eThauetcan only™"go'™s6 “fare “There Schavemeco: Moe 
people out there prepared to help rehabilitate “those people Vand 
get. them) back into society. 


Ms. “Sandeman: We take ®that €o0 be” our” daily™~ work.” Wee alee 
take educating the “public? "including “leqgistarors, ac part of cum™ 
WOrk. 
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Mr euene ste Prchave wane oe problem 4 with! (that, Thank you very 


much. 


Mine cakes sm Coutdr Il 2 ust ask “one question, Mr. Chairman? 


Mr. Chairman: Well, I think we are certainly wotnmeto “be 
Brecriminating “against the Ontario Advisory” "Council * son the 
Physically Handicapped if we do not CaPry Con: 


Mr. Eakins: Just a clarification on the poster. I Just 
want tovask if) 'this is the Canadian Council of Churches, which 
takes in the majority of the denominations. 


Mejsucancemam: VYes,afit ws.) They! thave-—Iy do snot> know “iF 
"subcommittee" is the right word--a body called the Church Council 
On Justice and Corrections. Mr. David McCord is the executive 
director. They produced the excellent kit on alternatives a few 
years ago and they are becoming reactivated, and this is one of 
Mee ireorirsignsvyomptheixr reactivity. Yes, it is all -of- ‘the major 
churches. 


Mr. Chairman: The Ontario Advisory Comnc 1% on the 
Physically Handicapped, Mr. Joseph Arvay. 


Mi. AaveyieiMi 6 Chairman, “D> am) pleased’ tocrrepresent vethe 
Ontario Advisory Council on the Physically Handicapped today. For 
maose Of youewho do not know, the Ontario adviisoty! cO@hncmsiis one 
of three advisory councils which reports to the government through 
the Provincial Secretary for Social Development, the Honourable 
margaret’ Birch. ie believe you -have heard from the ‘other. two 
advisory councils in the course of your sittings. 


The advisory council is made up of both handicapped and 
nonhandicapped members. None of the members represents any agency 
as such. Members are basically selected on the basis of their 
knowledge and expertise with respect to the needs of the 
physically handicapped. 


Firmsme liiwouvd (like "toltakefthis®opportunity to thank ‘ths 
Pommittee: forse allowing» us’ tosappear. I believe we are the last 
body of individuals to make submissions and I suspect I am going 
to be repeating, to some extent, things which have already been 
Said time and time again. Indeed, irrespective of the prohibitive 


ground of discrimination, I am sure many of the individuals making 


Submissions have common interests and common concerns. 


I will focus, however, on the concerns of the handicapped in 
Sill 7s ilthave “provided a brief to the members. I do not know if 
anybody has had a chance to read it. I do not propose to read mts 
I would like to speak to the brief, and I am prepared, obviously, 
to answer any questions that any of the members may have with 
Bespect to the brief. 


I would like to say as a preface to my remarks that the 
advisory council is very pleased with Bill 7--pleased with its 
content and its approach--and our submissions are really directed 
to some specific provisions which we believe deserve some scrutiny 
and some criticism. We are hopeful that these remarks will be 
taken into account in any revisions to the bill. 
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I shave:to’ start toff* alsowmwithesomewhat fol angapologyiail., am 
embarrassed to admit that I myself misinterpreted some sections of 
the bill, ssecttion 9 gard!) fséectional 6, Sr tivwasieconcerneo (with ce 
definitiom of "handicap 2’ sReabhy, Sthereuisinoneo ini cher Lien there 
is only a definition of "because of handicap"tiin the biddy which 
iss invsectiron. S:(.bie 


Section 9(b) incorporates not only whether one is 
handicapped, but also whether or not someone believes that another 
person has» orewwad wa thandicape ay iwaseconcernedy thatgthetphrase “ae 
believed to have or have had" a handicap may be brought forth and 
incorporated sinto Sect i on werG. 


My concern--and I will go over this very quickly because my 
concern was not well-founded--iis that, although? discrimination (an 
the basis of a handicap is prohibited and ought to be prohibited, 
there are certain situations in which individuals ought to be able 
to* discriminate--and 1 use’ ‘that! vin laWnettral®sense--orm the baer 
of at handicap. «But: 7 ) thnk > ate shomlidisbegemade Oo ven viec Deanna ae 
discriminatiom should only occur if -a@ person has a handicapsiwhie 
renders him incapable oe performing the essential duties 
accompanying the! rightss provided 1byatthe gibrw! syehngiother swords, 
person should not be able to discriminate only because he believes 
a person has -a handicap; discrimination “shoule be “restricteqm ce 
those Situations in which a person does have a handicap. 


Handicap» ntseifivhus qnotidefined peimsBibs 2S fadesupnose;es. ce 
you read section 16, when you see the word "handicap" by itself, 
as opposed to the phrase "because of handicap,” you would turn to 
section) 9¢b) #and define: thandicaprbymilooking Jat rséct ion? ob ene ae 
other words, when you are trying to define handicap, you would not 
read all of section 9(b); you would only readmseclion gibt 


That was the reason I was originally concerned with section 
l6e°;It caused me.:tor bes confused.) Ibuido pnotedknow, whether! 1 samumora 
easily cconfused than other) peoples but vott smayiebe bisomethangwarca 
consider. There is mot *a) definition, of shandicaps fihewou! caeecswas 
that for clarification oneqmight Gaikesto eseeq a edeflinl lone cas 
handicap, which simply»reads» like ssection 09(b) (i)jiowin’ other Gwordsy, 
there would; besa defindtidn ,foma"because: oinihandscapl? ancivcneas 
would, also; bessagdefinition.,ofatg handicaps! mandathe idetini tronseas 
handicaps woud.d Sjust, bei :ciausel (2) . 


The second point I would like to address is the question of 
onus. I do noterthinkstheneon sisanyJdeubtaithatwmen) bvae imposes mts 
onus On» the handicapped «stor prove) athatushe sor sshevsnace beam 
discriminated against because of his or her handicap. Those are 
the general rules of unterpretatiom with mwespect ttoestatutes, land 
therewrs nothing ein Billo’, ing myBiviews?) wine ievarse etn auwones 
to place the onus on the person who is accused of discriminating. 


The council is concerned about the burden of proof, if you 
will,soxr gthe onus provision in Bill -7.. By placing the onus on ecu 
handicapped to prove that they have been discriminated against 
unlawfully, it may be that there will be many situations where 
they have been discriminated against that will go unremedied, 
Simply because discrimination’ ie: asverye difficult ching oto eprover 
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One cannot see it. People who discriminate do not usually brag 
about it. People who discriminate usually try to find other ways 
BoeraciOnalize, their decisions or to hide their decisions. 


It iS our concern that people who have been discriminated 
Mego ewilis nor, oe able, to prove it... It “is “our suggestion 
Bpererore, that Bill 7 incorporate a reverse onus situation which 
Basically Shifts the onus to the alleged contravener, or alleged 


discriminator--if I may use that expression--to prove that he did 
mot discriminate. 


a :.0 p.m. 


In order to incorporate a reverse onus situation, one might 
Suggest that the handicapped--and obviously this applies to any 
minority or any person protected by the bill--would simply have to 
prove that (a) they have been denied a job, housing, services, 
goods or whatever, and, (b) they are handicapped. The onus will 
Me weeciitt eto. the employer, or, landlord, as the case .may be, 0 
Prove that the decision to deny a person a job or housing was not 
based on the fact that this individual was handicapped. 


I might suggest a Compromise, and I do not have this in the 
brief. The compromise might be that the handicapped person or the 
woman or the black or whoever would simply have to adduce some 
evidence that he or she had been discriminated against. Then the 
Onus would shift to the landlord or to the employer to prove that 
there has been no discrimination. 


In other words, it is a halfway measure between requiring 
meen lovers and all landlords to justify every one of their 
decisions when a handicapped person is involved on the one hand, 
fina the situation you have now where the employer or.the alleged 
contravener simply has to sit back and wait to see whether or not 
there is sufficient evidence for him or her to answer a charge. 


What we are suggesting is that Bill 7 incorporate some type 
me reversal in its provision, wherein the ultimate onus, the 
ultimate burden of proof lies on the alleged contravener of the 
bill and not on the handicapped or other minorities. 


Treremiteweort of. 4 reverse onus, Situation in Bill 7 now. 2c 
Present, the handicapped individual is required to prove that 
there has been discrimination and there has been discrimination on 
the basis of a handicap. Once he proves that he had been denied, 
for. instance, a job because of the handicap, then,..in my 
respectful opinion, the onus shifts to the employer under section 
16 to prove--for want of a better word--that he or she denied the 
Handicapped person a job because that handicapped person was 
incapable of performing the essential duties of the Tob. 


In other words, under section 16 the onus of proving that 
the handicapped person could not perform the essential duties 
accompanying the right would lie on the employer or the landlord. 
That is clear. In case there is any doubt about it, if that 1s the 
Bovernment's intention I would like to see that intention stated 
more clearly and more expressly. 
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It is ‘Our position that section W6 “does "not “place gthe * orgs 
on the handicapped. “lt “places “the onusrron the tenployver ir tee 
landlord, as the case may be. We are simply suggesting: Viet's vam 
all the way; let's place the onus on the alleged contravener, not 
only in “section “Yo “but” throughouc  *the bil Ps) (As® Songs as) eae 
handicapped person provides some evidence of diScrimination, that 
should be sufficient. 


I should also mention that there 2S” a ‘Safequard burlt ine 
the bibl. <P think Tt°adsPan section e3e( 1b) -ewheres tic eon a ae 
Human Rights Commission has the ability to screen out frivolous 6% 
vexatious complaints and in that way protect employers, landlores 
or what have you from having to defend themselves against every 
al tegationeonrausem um munat Ol. 


We found ther provisron Ba section 10 dealing with 
constructive discrimination very interesting but in need of some 
improvement. Our’ “concern 1S" “that GindividualstiwitiG be. aple am 
effectively, albeit not intentionally, discriminate jon the basa 
of a handicap if it is characterized “as -conseructive: oresnd1 ream 
Giscrimination. TE tteis, direct Sdisciaiminaeion, eeltremay oeuee es 
section 16 would outlaw that type of discrimination or provide the 
handicapped person with a remedy. But section 10 does not provide 
the “same type of rigorous protection, that ithe “handiceapped=requr as 
that section 16 does. 


_  ~- want to make sure I said "that ‘correctly. “Il “am nowrsurcmm™ 
used the section numbers properly. Section 10 "does tnet provide comm 
same type of protection that section Perduesy 


An example I provided in the brief is self-service garage 
Stations. In our view, ‘that is “an example. -of. ‘constructi as 
discrimination. In other words, you have self-service garage 
Stations imposing a requirment on individuals that if you want gas 
FOr your car you have. to get. out» and@doitit ‘yourself. v6 Sram 
physically handicapped drivers that is an impossible requirement 
EOE COMDLY Wa Che 


As long as there are still some full-service garage stations 
in this province, that may not be a serious concern, because the 
handicapped person can simply go to a full-service station. Our 
concern, however, is’ with the'prolifération of selt-Service garage 
Stations in this province and in various municipalities. It may be 
that at’ a particular time “of- the dav, “oralany timemorerne day in 
some municipalities, the only place you can go for gas iS. aa 
self-service garage station. 


They Tequivrement “that you (get your! *owmrcace 16 obviously a 
reasonable requirement and ie is obviously a bona Fide 
requirement. The way section 10 is worded right now, there woula 
Dey DO. Violation Ob Bist To. hut tuotece tne requirement imposed by 
the service stations that everybody pump his own gas*is+.a formas 
discrimination, effectively depriving the physically handicapped 
driver from. having gas in His automobile. 


We believe very strongly that section 10 should be redrafted 
sop thateiconstructivelldisemiminse tion! isa no beactcpn ea accomplish 


oy 


mramn “direct * “and” invidious “discrimination. ~We recognize ‘that 
intentional discrimination is invidious and should be outlawed and 
meve-cly penatized, but section ‘10 seems to say that if you ado not 
intend to discriminate against someone it is not as bad. We agree 
Ma is not “as bad, but Bill 7 should seek to outlaw not Hirst 
ententional discrimination. The result Bill 7 should achieve and 
Baould “seek to achieve is equality between the handicapped 
population and the nonhandicapped population. ' 


fs OUPhvlew,> Itedees not matter, Lt is “irrelevant, that a 
eo COCe note imtend. to 'discriminate’ if thefte~ has” been 
miscrimination. I would go so far as to suggest that most of the 
discrimination handicapped people have faced in this province and, 
indeed, Lie cher “Ccountrye’ 1S not “as ea." result: of “ intentional 
Bescrimmmations but~- as -'a’ “result: of thoughtlessness. ee is 
Biencent ional discrimination, if you will. 


Mreve Scare =other “examples Il» °could™ use-~to point out ‘the 
meaknessy Of isection 10; for instance, a taxicab company which 
meaOpes a policy Of “carry your Own” bags and you can ride with us ‘a 
Meecic more “Cheaply, “or; “at the ‘same rates." This is 3 
Feasonable and bona fide requirement for. sure, eb hee gk = 
necessary? Is it justifiable? 


ol. 


ete 


I am going to be talking about the concept of reasonable 
accommodation. Maybe this concept could be plugged into section 
m0). In- other © words; you: allow. service stations to impose 
self-serve requirements and you allow taxicab companies to impose 
Barry-your-own-bag policies, “but when it comes to individual cases 
me the = handicapped, these ~ companies are going to. have “to 
Bccommodate the needs of the handicapped as long as_ the 
handicapped's needs are not onerous on the taxicab company or on 
the gas station company, as the case may be. There may have to be 
an attendant there in case somebody who is handicapped needs gas. 
mye taxicab ariver’ may have to get out of the car and help the 
person in the wheelchair with his wheelchair or help the person on 
Brutches with his bags. 


Trane-simoly estqoqesting that = section= 10 be amended either to 
basically state that even constructive discrimination is outlawed 
Unless there are compelling and necessary reasons, Or to 
incorporate some notion of accommodating the handicapped, 
notwithstanding the reasonableness of your requirement or criteria. 


With respect to the insurance provision, we are concerned in 
section 20 with the notion that insurance companies can 
discriminate on the basis of a handicap and, indeed, on the basis 
of the other prohibited grounds of discrimination where there are 
"bona fide and reasonable grounds" for doing so. 


=2:20 p.m. 


We believe this violates the very premise and spirit of Bist 
Bl orithe Sspirit' that’ it’ ought to ‘have; ‘that 1s, that one's 
handicap is, in general, an irrelevant consideration with respect 
EO decision-making in society; that merely because — one 1s 
Mandicapped that should not justify any differentiation with 
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respect. to. what, he.or She. cam do) sin ssocieivnn.s (iw OlUeLv i em eetne) ernie 
Simply no Juste pces1On to allow insurance companies to 
discriminate when they come up with simply "reasonable" grounds to 
dou.so. 


If the government is committed to treating the handicapped 
as equal members of society, then insurance companies, like every 
other company and every. other individual inthis. province, should 
only be able to discriminate where there are very compelling 
Eeasons tOgeallows them ito, dogiso.s4e Simpl yeasayve ponent they can 
discriminate when there are reasonable grounds to do so, but not 
necessary. grounds tO.dO.4S0,, in OUG- View, iS unjuSstlLEpeables » Lt. cud 
Simply there to appease the insurance companies without any 
foundation. in principle... Thateads our pobjection to. ute we suggested 
a rewording of section 20, which I have enclosed in the brief. 


We are wery, pleasequwith, then poimacymcilauce,, sand sicuL only 
Criticism of it is the fact that the government is given two years 
to shore up its legislation, to either make it comply with the 
Human Rights Code or to make it apply notwithstanding the Human 
RaGhes. Code. 


We seriously wonder why that is necessary. Individuals, 
companies, whatever are not given any two-year grace period to 
re-evaluate their policies. A policy either violates the code or 
it} isdoes snot.’ sine lound viewss ifesans acts ofiverne Legislature 
discriminates unlawfully, unjustifiably, against the handicapped 
Or anyone else, then: an.individualoshould abe sable sto GO 1 to~ tiga 
commission or the courts as the case may be and seek a remedy 
immediately. 


Lf tne, courts. strike. downs Ghewacteant he Legislature can then 
go) back/-and revise, it iff Ltwwants, toa. oO” cresenact at ielneet ne very 
same. form. and) -have..it. soperate notwithstanding the Human Rights 
Code. In our view there is no good reason to allow the government 
this two-year grace period to look over its legislations 


My final comments deal with the concept of reasonable 
accommodation. In our view, it would be the most impoutant 7 ances 
would 496° S50 far sas htos Gay, thesmost necessaryy Lev LSiONs tol Bini 
as it now stands, that there be incorporated into Bill 7 some 
notion of reasonable accommodation. 


I understand that the coalition--I am not going to remember 
the name properly, and I apologize to them--the coalition of 
handicapped groups in Ontario--appeared here, and spoke at length 
Or sethey a COMCEDES OL. “reasonapie accommodation,anands Leswiileb «ecu 
belabour the point, except to say that in.our.view.it does-not new 
exist an thescode. It. iswaimoce there,..bute.it. tS not. there.gi p pee 
Clee (eer ms ShatenteOugit Homla: 


section: §38.. allows the, board. iof Inquiry ..to.. require. am 
employer or a landlord to basically make some sort of reasonable 
accommodations to an employee in order for that employee to handle 
Cheg0b,. «whether sit a1S5 tO. Pll tusimieten |} 4 ele ramp or to change some 
equipment or whatever. But section 38 does not allow the board of 
PNGUIT Yo tOsvdGs that: Until) ite smuot oid ee taint there has been a 
Violation Of Bul. 7.or the Homan Rights -.Code. 
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IMEC LISReworce,- the examplendnumyebrief: cis thet 5 idee imc 
meationery store there is a small step dividing the store in half 
Bnd a person°is applying for a job as a clerk and that person is 
ea a wheelchair, that one small step will render that person 
incapable of performing the essential duties of that 11Gb. 6 The 
employer could quite justifiably, under this bill, say, "I am not 
going to hire you," and nothing could be done about it. 


BeGtion sjGeywould “mot ’.help, because there has been no 
violation of the bill. Section 38 would only come into play if the 
employer said, "Il am not hiring you simply because of the step; I 
am not hiring you because I do not like handicapped people," or 
Bemething sto that, effect, which is not.going to be the case. 


Wevyaretmrsayang i that “section 38 and section. 16 . should. be 
amended so that discrimination is outlawed where the employer or 
mandlord or the provider of goods or services could make some sort 
of reasonable adjustment ete) accommodate the handicapped 
individual. In other words, in my example, that employer, under my 
Proposal, would be guilty of discriminating, because it would have 
m= urvery Gasyigand Ccostuvery little forrhim ito put in’a ramp: to 
even off that store so the person could perform the essential 
Guties of his job. 


What will be reasonable, of course, will depend on the 
circumstances. Section 38 contemplates that question by requiring 
Bie board of inguiry to look into the costs involved, and whether 
the cost of renovating a place or making the necessary alterations 
to equipment would be cause undue hardship to the individual 
concerned. 


Poaiounolsceenk othe board will have.any, difficulty with. the 
concept of reasonableness in that context. In our view, it would 
Sethe most amportant amendment to this bill, to incorporate the 
concept of reasonable accommodation. Again, this goes back to our 
Boncern: thatweprobably the single most important reason. the 
handicapped find themselves in a position of disadvantage in this 
community, en «this society, te. the fact of  wihysical =.and 
@rcchitectural barriers. 


We appreciate the fact that the government does not intend 
me transtorm the Ontario Human Rights Code into a building code, 
but the building code only applies to future buildings; it does 
not require employers to retro-fit their premises. Lt is: because 
of these architectural and physical barriers that the handicapped 
individual has been unable to get employment and housing, unable 
fO enjoy recreational and cultural facilities and exercise his 
Basic. rights in the community. We believe very much. .ghat fat. ae 
these physical barriers that disable many individuals and that 4buc 
for these physical barriers many of us would not be disabled. We 
would be able to do the very same things that the able-bodied 
population does. 


Wewset oink it. iS. Very. amportant,. very CTI ILCs le. a. OF the 
government to incorporate the concept of reasonable accommodation 
By Bille7. If yourdo that;: you will have a very progressive piece 
of legislation indeed, and one chat we will certainly — be, wer 
mproud of. 
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Those are my Submissions. 


The: Acting” Chairman ~(Mr. “Lane) "" Thanks you very much, Siem 


Arvay. Mr. Johnston; you’ hada questizon? 


Mrs R.oF. Johnston: “Iw presume * chat) “aS "vow ewere™ “say imam 
in summing up, reasonable accommodation is the most ~serious 
element as far as your are concerned, your eLlormny. 


Mr. Arvay: Yes. 


Mry RR. Ps Vonnston: “The “place "co “Inseru wording cr | cham 
nature, ‘though==I™ ama “Tittle “conilusea as to "wheter "Or= Nou om 
think it can be handled by” putting it undery section-6 rather tham 
under section 38, or “whether it has’ "to “be "mentioned "In sections 
LO" V6sand’ 38> "Could Your just clarreye riot: 


Myre Arvay: thinks’ “rt Swoutde “Wave* to GSq0s se item pome 
sections 10 and 16, “because” those sections sort Of) run paral lem 
courses, dealing with two diftterent types of “situations. 


Pr 'think it * should’ “be” put’ into "Section: «1G, baci canes 
prohibiting discrimination where no reasonable accommodation can 
be made. That is where” it should ,qoe"@and *1t)=should alco Soe 
incorporated into section 10. I did net provide the committee wicks 
any Suggested rewordings of these provisions.’ I will leave that ta 
your draftsperson. But that’ iS where Tecthink it sonouldvga. 


Drs. Re UF. JOnnston: «lo aie “ar Pittle. corp eeec sm secs 
position you have taken on insurance. Our position in the NDP 
caucus is that the Section “which” 'ablows * 9d rscrimimeation: =m 
insurance contracts ‘and that™kind of "thing *showta be Gelerteq = cm 
just in terms of the disabled, but for women, the aged and so on. 


Why is it that you decided to go the partial way instead of 
the full way? Did you have specific ideas in terms of “the kinds of 
handicap which might be legitimate things for consideration? 


Our view is that any decision to make’ a change; in terms og 
having one group discriminated against in insurance contracts, 
would necessarily be ‘arbitrary, and, thererore, we would rathe 
not “see it in. 


Mt. Arvay: al guess ~ our position is that where an 
individual” can) justify “~aiscrimination--and "fe "use se tne phrase 
"discriminating against" in a very neutral sense, the Way it Qe 
defined in’ ‘the “bili--on the basis™or handicap, tnene that vs Okay, 


because there may be situations where the discrimination is really 
quite proper. 


Pero aoe ns 


If Bell Canada refused to hire me because I wante@ to be a 


lineman and climb up and down the poles, I think they should be 
ap le “tO do vtnat. 


4} 


With respect to insurance companies, I must Say I am very 
sceptical of the suggestion that the insurance companies will ever 
be able to come up with valid reasons for discriminating, because, 
at the present time, I do not believe there are any empirical data 
to support their position that because one is, for instance, a 
Daraplegic, one iS now in category F rather than category A and 
has to pay five times the rate for life insurance or disability 
insurance that the so-called able-bodied person who smokes a pack 
mc cigarettes a day has to pay. 


ieee Or tee let ye OnCeyeBibh 7 isi put ointo, place, 
insurance companies should have imposed upon them a very rigorous 
requirement of proving that the increase in rate or their denial 
ere instirance (in any particular case is very justifiable, very 
necessary, and not based on unfounded information or prejudice, 
which is the case right now. 


If an insurance company can show that an individual, because 
Bf his disability, has a life span which is a couple of weeks, and 
that person wants to apply for inSurance, then we believe the 
Srsurance icompany iS justified, iny:increasing that individual's 
rates. What we are saying is that the insurance company should be 
mit tOne Wery Strict, test to prove that and not simply say, “Well, 
everybody knows that a person with a heart condition is going to 
die before a person without a heart condition." That may not be 
true. se 


We are simply saying to the government, make the insurance 
Bompanies justify their actions in a very rigorous way -and not 
must by some wishy-washy formula, of bona fide or reasonable 
grounds. 


Monk Rae. ovonnston; My suggestion -is'that-we should just 
Smit eit and then allow it to be worked out through-- 


Deemercvaycwoltalis, very possible that if.,it jwere omitted 
it would just simply be reintroduced through section 1:6; onde 
would be fine. 


MremeR Seer dolnston: That puts a greater onus On the 
insurance companies than what we have here. 


Mime va ves Les, and. that wOoULd De, line.. it woulLG gs ge 
basically the same thing. 


Mr. R. F. Johnston: I have just one other thing, because 
I realize that we are out of time. I do not know that there are 
my, particular, comments, in. your presentation about affirmative 
action, or about the powers of the Ontario Human Rights Commission 
in affirmative action. 


Mi weer VON a, tae Cit) e1OL incorparate, ..any because, as the 
bill now stands, I am fairly content with the affirmative action 


provisions. 


Mr. Rie (he Johnston: You are pleased with the 
recommendation? 


he 


Mr. ArVays) eins Or 


Mr. Botidria: Mr. ‘Chairman, I “have®a. Question” on/°sectram 
20 as well. I have looked at the biil a few times before and there 
is one situation which has arisen in the past and which I remembeg 
was reported by the media, and I wonder if this clause would still 
permit this SteCustion= cOeliappen-. 


This is the case where, for “rnistance, a-"night ‘club orm 
public establishment could tell you or any other customer), "fam 
Sorry, . you  cafinot™ come “~t0- “Chis™= bar because 2 its toe laa 
thirty-third floor and our insurance company says we cannot Nave 
wheelchairs in” this place “because = they “could =potentially fam 
dangerous if we had to evacuate in the case of a fire." 


This insurance clause covers accident inSurance and things 
like this, and LL am just ,wondering what your feeling “is-—anc sss 
the parliamentary assistant, is Still’ here,-1l would Enke to vget sims 
feelings--about how that would apply in such a case. There is 4a 
history of that having happened in my area relatively recently. 


Mr. Arvay: il question whether section 20. - would’ B@ 
relevant. It may be, because here you are dealing with a person 
saying to an individual in a wheelchair who is trying to get up to 
the bar, "You cannot come in because our insurance company said 
that if we let you in we are not going to be covered." 


Mie O UC ia ee eS ee CeCe If the insurance company 
Said that, if “the. insurance company hada -that¥ as tar omatrer am 
policy--I am “not “«speaking +Gnow= Of “the Bhat Gatowncre aac the 
establishment owner who might have that as his policy or might 
make up that kind of argument, but if that was the case,’ that am 
insurance company did not wish to insure bars that let in people 
in wheelchairs, the end reSult would, of course, be discrimination. 


I think “there as*’"a “loophoie an that® “clauses -thaGge woul 
actually permit this to happen, in both cases, in the clause as it 
Stands and also in the way you rewrote it in your submission. 
WOU LG eno ae 


Mr. YArVvay? "That’°1s Gay nicer ,pomntesand, One” etat,. sc yee 
frankly, I had not thought of. Lt. may now (allow a person wae 
discriminate on the basis of simply reasonable grounds which, had 
section 20 not been in there, would have been outlawed by section 
16. In other words, the insurance company can make the case that 
that term in its contract of employment with the owner of the bar 
is a reasonable one, and the owner of the bar can turn around and 
Say to the handicapped person, "I personally do not have anything 


against you, but my insurance company does, and you cannot come 
ny oe 


If you were testing the bar owner's actions under sectiog 
16, he would probably” be’ in violationvof ther act, butctt “thelbas 


owner could simply point to section 20, his actions might be 
JUStLELabie. 
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That, again, is why we are so critical of the phrase "bona 
fide and reasonable grounds." The philosophy of the act should be 
no discrimination on the basis of handicap unless there are 
moo compelling reasons to allow it: That, in our 
Mernciple incorporated in section 26, but that 
violated in section 10 and section 20. 


real 
view, is the 
principle is 


Miter oconeGos Very) briefly; Mr. Chairman: Everybody whom 
we have had before us has had some difficulty defining what is 
reasonable and unreasonable. You talk about constructive 
discrimination and reasonable accommodation between employer and 
employee, landlord and tenant. Rather. than getting into that, let 
Memeaok YOU a “Specific question--if you are prepared to answer 
at--and that is with regard to access of the handicapped to this 
Suilding. 


Pamelor vOU- did not have any difficulty. getting in» here 
this morning. Have you had any complaints or have you noticed the 
Great difficulty that those who are confined to a wheelchair have 
mupescay, Getting up to the second level of this building or into 
the gallery? Do you think the efforts we have made in providing 
reasonable accommodation for the public in this building are 
reasonable, or do you think we are lacking? 


Daeeweovaveeel must —COnNLeSss a certain amount of ignorance 
With respect to what—you have done to this building. I came in 
Mrceough the) service entrance, .the back door, and that is not 
unusual in the sense that-- 


Mr. Stokes: Is it reasonable accommodation? 


NT Arvay: Is Bhar reasonable accommodation for the 
government of Ontario? Absolutely not. For some employers, 
Berhaps. I should be entitled to walk in the front door just like 
vou. 


The Acting Chairman: Thank you, Mr. Arvay, Boke appearing 
Before us. You have done an excellent job of presenting your 


thoughts to us. Thank you again. 


The committee adjourned at 12:38 p.m. 
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LEGISLATURE OF ONTARIO 
STANDING COMMITTEE ON RESOURCES DEVELOPMENT 
Thursday, June 18, 1981 
Thesconmeccee met -atrs:08 p.m. in room No. 228. 


THE HUMAN RIGHTS CODE 
(continued) 


Resuming consideration of Bill 7, An Act to revise and 
extend Protection of Human Rights in Ontario. 


Mri, Chatrman:)42it cakl the -meeting to order. On Tuesday 
night we approved the schedule for the hearings and sittings when 
the House is likely to be in recess. I indicated on Tuesday night 
that we ought to approve a budget tonight to forward to the Board 
meeinternal® Economy. ‘That will go next Monday at four o'clock. I 
have asked the clerk to circulate a proposed budget to you. If 
that is acceptable, I guess we need a resolution. 


Mr. Stokes moved, seconded by Mr. Eakins, that a budget b 
submitted in the amount mentioned. 


{vb 


Motion agreed to. 


Mr. Chairman: We have one group and two individuals 
before us this evening. You will recall that we had not previously 
“scheduled June 18 and had left it open. These three presentations 
are those carried over from last Thursday night. For your 
information, we have scheduled hearings tentatively for Tuesday 
evening, Wednesday morning, and Thursday evening next week. The 
witnesses are aware that it is a tentative arrangement. I have no 

indication so far and the clerk and I are proceeding on the basis 
that we will be here and following that schedule. 


Mee ienmotavohnsonz! Mr. Chairman, it “is ' my understanding 
that if the House waS in session we were going to meet Tuesday, 
Wednesday and Thursday, so could you not firm up the commitments 


to the people? 





Mr. Chairman: Do we have your assurance, Mr. Johnson, 
that the House will be sitting? 


Mr. J. M. Johnson: We will hear one way or another if 
the committee agrees to sit for those three days. 


Mr. Eakins: I think we should firm up the days, If nthet 
would be acceptable. At least we would know what the schedule is, 
whether the House sits or not. I think it would be a good plan to 
use those dates. 


Mr Chairman: We have indicated Tuesday evening, 
Wednesday morning and Thursday evening, and the witnesses are 
scheduled to come on unless we notify them otherwise. 


Mr. J. M. Johnson: I think the dates wille be £irm, 


Mr. Chairman: Then, after Thursday, we will recess until 
September 8, whether the House 1s SiCeInNG sOGRnot. 


The first group tonight is the Canadian League of Rights, 
Ron Gostick, the national director. 


Mr. Gostick:» Mri Chairman, I have “a few copies of tha 
brief if I may Submit them. Would you have another copy of Bilis 
that I could have before I leave? 


Mr. Chairman: I think we can arrange for one, yes. Would 
you like it now? 


Mr. Gostick: Ido have sone’ that is marked up,» but 
woulda lake avnew®one if 7I coulda “geame. 


Pirst, Io would. Tike ito sthank ‘thes members lof =the committee 
for this opportunity to appear before it and to present a brief on 
behalf of the Canadian League of Rights. The Canadian League of 
Rights is a nonparty association of Canadians dedicated to 
upholding our constitutional form of government and preserving our 
heritage of freedom. 


While I do not claim any legal expertise on the question of 
humam rights, “as ‘one intensebyo interested iInje;the question of 
justice and the preservation of human dignity and freedom, I feel 
constrained to present a few observatins and raise a few questions 
respecting Bill 7, An Act to revise and extend Protection of Human 
Rights in) Ontario./ Following, ain the gordér ofe them. thar coe 
guestions and observations. 


In part I, on) page.-one; section -by we. mead. that.) Ever 
person has (a righte>tossequal btreatment gyingyeue enjoyment of 
services, goods and facilities without discrimination..." What 
precisely does this mean? Could it imply a right to an equal claim 
on goods and services? Is this wording not rather indefinite andg 
open to various interpretations? 


Then, on page two, still part I, section 4(1), “Every persom® 
has a MLSGht to equal treatment in employment without 
Giscrimination because of race, ancestry, place of origin, colour, 
ethnic origin, citizenship, creed, sex; age, record cf offeticecs 
marital status, “family or hanGdicap.= 


Surely a person's record must be considered by any prudent 
employer. Most of us would hesitate to hire a convicted thief to 
guard our valuables or a convicted child molester as custodian of 
our children. This subsection seems to exude idealism and 
benevolence, but perhaps is divorced a bit from reality. Also; 
section 4(2) could conceivably lead to an infringement of freedom 
of speech for nearly all concerned, whether employer or employee. 


On page folryspart Th, esectionw li2,eiwe sreadmmthae Benen rcs 
under part I is infringed where any matter, statement or symbol is 
disseminated that indicates an intention to infringe the right or 
that advocates or incites the infringement of the right." In view 
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Meche definition of "disseminate" in section 9, this . could 
include private conversations, correspondence, even phone calls. 
Even a well-meaning observation that someone's lifestyle is 
considered less than acceptable to another's moral or religious 
light might indeed. be considered as vexatious or annoying. The 
opportunities for bureaucratic snooping inherent in this section 
seem legion. 


Page eight, section 23(3) says: "Where an infringement of a 
erghnt* under’ section 4 is found by a board of inguiry upon a 
complaint..." You committee members are probably more familiar 
with this than I am, and I do not intend to hold you up by reading 
that bill. But the last part of this subsection would seem to give 
a board the power to impose a life sentence, something rarely 
imposed even by our courts today. This seems rather incongrous in 
a bill meant to encourage a better community spirit and individual 
and group relationships. 


Pancsmeit, page nine, section 26(a): The commission's 
function is stated to be "to forward the policy that every person 
is equal in dignity and worth..." The question comes up, are 


murderers, rapists and veritable saints equal in dignity and 
Seaen. Or itistithis, wagain,;! av bit: ‘of » idealism but). without much 
foundation in reality? 


PAagew0. ,uesectione2s (f)i: ol) isubmit-ithat this ‘subsection, ‘Sto 
Baauire “into®© ‘incidents of and: ‘conditions leading or tending to 
Beea = tov-tension orn conflict “based upon: identification» iby ‘na 
Bronibited ground..." PSlesoUrs@oeosel ys. worded). thawmecitrgmmghe 
conceivably be used to prohibit meetings, ban publications or 
otherwise suppress legitimate groups which might offend the 
political establishment. There seems to be a lot of room for abuse 
of bureaucratic power in this subsection. 


Page™i107=-parteamnn, Ssections27: This section’ ‘might well be 
used to prevent a wronged or aggrieved person from taking civil 
action for redress against someone who had brought unfounded or 
false charges. This is where no person of the commission is 
required to testify and so forth. 


8:20 p.m. 


Page 11, section 30(3a): This subsection gives government 
bureaucrats the power to raid a person's business and seize his 
property without a warrant and without the vi otims atorctbhatagorne 
having even legal counsel. This is a totalitarian power which even 
the police do not possess. 


Pageieb4, tpantielVanseetionmre3e(1) (a)j:. 1 eam notegoing nto nead 
all these sections. You either have the bill before you or you are 
very familiar with it. This subsection might conceivably cost a 
person his business and livelihood. This is the section that deals 
with people who are crippled or incapacitated and the employer © 
being responsible for adjustments to his buildings and even to his 
equipment in some cases. Together with subsection (b), this could 
Cause a person to become a victim of economic charges and costs 
unforeseen and of bankruptcy proportions. Surely this is an 
infringement of one's right to work and conduct business and 


enterprise. 


Subsections +2 sandy 3 eseem to openiyup mthey-possi bade ty piof wa 
Pandora's box of expenses and costs, possibly far beyond the means 
ofhothe victim ‘to shandlewiThis scould?slead.to panwaste buneaucrac ue 
meddling in and infringement upon the rights and freedom of people 
in business. 


Page 1S;,ssection 36,(4)st.This*® subsectiongmhringsiteo ming ecem 
thought police in totalitarian states. Under this subsection, if 
is conceivable that landlords and supervisors could become agents 
of the thought police.» Insthe caseévoft tenantspebothy they and «thes 
landlords could be penalized by each other, perhaps on the basig 
of personal grudges, dislikes and so on. 


The last sectionsjjewish cto..commentwuponm ispsect tonis3 SGbiacm 
page 16. This provision for appeal against the: board's decision t@ 
the Supreme Court is rather meaninglessscif= the ‘expense an@ 
inconvenience are prohibitive. Justice does not seem guaranteed 
here. 


In conclusion, I invite you to recall that 17 years ago the 
then Attorney General, Fred Cass, introduced Bill 99, which became. 
Know as the infamous police state bill. There was such a public 
uproar over this bill to extend police powers that a few daysy 
later the Premier accepted the Attorney General's resignation. But. 
the threat to civil liberties is no -léss dangerous if cloaked im 
the garb of :.a human’ raghts:boardsaithan: iiseit siweanswla epoleam 
uniform. If alleged grievances are to be addressed by infringing 
upon the basic rights, or freedoms of others, then in the long run 
we are all losers. 


Afterveperusing: thisy bil ljede amerlet tynwikhs ithe impressijon 
that to its authors a complaint of discrimination is more serious 
than an offence under the Criminal Code. It seems to me this type 
of human rights legislation attempts to counter discrimination bya. 
instituting a system of state-run reverse discrimination--in this 
case, going so far as to make one person responsible for another 
person's actions. 


It has been suggested that this type of human rights 
legislation is unenforceable without police-state powers. If thigm 
be so, then I submit we are better off without the legislation =#® 
After all, British common law and our Criminal Code have made this 
land of ours the envy of the oppressed people around the world. 
Let us keep it that way. 


Mr. Chairman: Thank you very much. Mos Sweeney, a 
question? 


Mr. Sweeney: Yes, Mr. Chairman. There are two Or three 
statements, Mr. Gostick, where you draw conclusions; and I am nom 
Sure how you get to those conclusions. May «I <askaiyou. tohclariig 
them just a little bit for me, please? 


MriseGOStickiey ess 
Mras Sweeneyinel world esayepinveadvance™ l-samnrencr trying t@ 


quarrelewith) your Geonclusionssaw just want to know how you got to 
chem from whats inethesonue. 


On the first page of your statement, under section 4(2), you 
say that subsection 2 "could conceivably lead to an infringement 
of freedom of speech." I am not quite sure how you get to that. 
mould you expand on that, please? It is on page two of the bill? 
It. says: "Every person who is an employee has the right to freedom 
from harassment....” 


Mr. Gostick: What I am suggesting is that what might be 
considered harassment by one person might be some well-meaning 
remark by another person. It opens up a great opportunity for 
government bureaucrats or officials to be making decisions on the 
given and take between employees and between employees. and 
employer. It opens up the way for a great deal of problems in that 
area. 


Mr. Sweeney: Mr. Gostick, I raised the question because 
in earlier sittings of this committee it has been generally agreed 
that harassment would mean repeated verbal abuse, as opposed to a 
Single statement at one point in time, literally never to be 
Mepeated. It is’ in’ that sense I am having some difficulty seeing 
meresvyourrwoulad ‘callisthat: av limits to freedom: of speech. If one 
person is verbally abusing another person.to the point where it 
becomes harassment--it is not just a single statement--then surely 
that itself is an abuse of freedom of speech. If you see it ina 
G@ifferent way to what I do, I would appreciate hearing it. 


Mr. Gostick: “As a small buSiness employer myself, I 
think I would be in a position to deal with that without any help 
from the government. If I had an employee who abused another 
employee consistently, I would very quickly dispense with the 
services of the one abusing the other one. 


6:30 p.m. 


Mr. Sweeney: There are other gectbonetAnitthiss bid owhich 
precisely say that should be the role of an employer, and we will 
come to them later, and you seem to say that should not be there. 


Mr. Gostick: I do not think that we need to bring in the 
government or any government board on that question. 


Mr. Sweeney: But the point of «cthe + thegislation. ds. to 
simply say this is the kind of thing that shall not» be tolerated 
in our society. Whether he be a landlord, as far as accommodation 
ms concerned, or an employer, as farl Das tathe seworkin place! 26 
mereernedce thatesrs Gthesfirstewlhine: of defence. That person has a 
responsibility, in whatever way he or shenicanes to. attempts 
prevent that. If the landlord or the employer either s Morr eke 
to or chooses not to do it, then there has to be a second level of 
defence for a person who is so abused or so harassed. I gather you 


do not see it that way. 


Mr. Gostick: Yes. I can see what you are drivingieta but 
I think you would end up with a totalitarian state with all our 
actions regulated by government codes, government regulations and 
government enforcers. This is the type of thing I am sure they had 
in Nazi Germany or in the Soviet Union. But my concept of a 
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decent, organic society--and I think ours has been one--is where 
most people are functioning on the basis of decency, common law 
and «some spiritv«) values; Lo; imyyeminGd eethat -ismfanaprererabile sce 
building up something such as we have here which, it seems to me, 
will need police powers to enforce. ..1 »cannot »see. it’) working 
without that. I cannot see that we should give greater power to a 
government board than we do to the law enforcement officers. This 
is the thin edge of the wedge moving towards a totalitarian 
society. I see a great danger here. 


Mr. Sweeney: Mr. Gostick, when we..come to other .parts of 
your statement I think you will find there are a number of members 
on this committee who have some grave reservations about the 
enforcement powers in this legislation. I do not want to disagree 
with ‘Your ongichace 


What) Dewas trying estos get -aterine the: .firsteipdaces was tor Ge 
sure’ <I understood «what. *your-ane) isayingsinl «would, icertainlywagree 
with you on the kind of ideal, traditional society you speak of. 
The natural actions of the citizens would be such that perhaps we 
would not need this. Unfortunately, there are sufficient incidents 
in our society today--and I do not think either one of us has time 
to go into all the reasons why there has been in our society, and 
not always for the better--where people now need certain 
protections they may not have needed in» ithe -pasts That..is nod 
necessarily a correct statement. It may have been necessary in the 
past; we just did mot realize Tt.erbut Gitmisi certainiyvea known icoas 
now. 


ThenedLiiiculty sais fothatag i fife peopler were toc act ann eae 
religious dimension way that you are suggesting to us, we would 
not need it. But what do we do when people are abused and 
harassed and there is not this Inatural,»( religious: sdimensites 
attitude to them? There is nobody “around *to protect » theme -Doswe 
simply sit back and say, "We wish society would behave better. It 
itetoo bad) thatyitudidynetpsbutynomonemus! godine ftoseneenvencs : 


It is much like the situation of people who are assaulted on 
Our streets and someone says, "It is not my business to intervene. 
Wev have police tordosthat.’sNatumdbly;iit every caitiugensgwere itomas 
his job or her job, as the case may be, we would not need that. 
But it does not work that way. 


Mr. .Gostick: | Thissas* exactl yiiite, pWhatiel satargettung wa tame 
thatwitwiwould=notshelp oneilbity to wass® anothem laweands anochel 
bill saying that every citizen has the responsibility to help the 
policemen on the street. That is something that has to come out of 
here. 


Mr... “Sweeney: sButwif sit edoes) not what «do werdor then? 


Mr.) .Gosticks: You cannot ‘correc thes tisiaithie daw teed cine 
better go back and start with the youngsters and their questions 
of moral principles, spiritual values and so on. You cannot 
correct that by law, but I appreciate your point very well. 


Mr’. s Sweeney: Glhivinderstand gwhatiayounmtare saying. Let me go 
On to another one. 














Wie Page ergutiiof othe. bill; andieath ithetctop of! page «rwosct 
Pour brier «your refer to»section 23(3) and you use the statement 
"The last part of this section would seem to give to a board the 
power to impose a life sentence." I have underlined the words, "a 
|life sentence" because, again, I am not really sure how you arrive 
at that. 


Mr. \SGOStick;® Lets méie“see./" Tt Ws «a weétkisago since I 
prepared this. I was in here last week. 


Section 23(3) reads: "Where an infringement of a right under 

ection 4a. sy round “by?! aboard: of <ingwiry opon’a‘complaint’ and 
constitutes a breach of a condition under this section, the breach 
| of Condicion' -1s “~subbicréenw ‘grounds’ ‘for®\-caticellatiorn ‘sf the 
Meontract, grant, contribution, loan or guarantee and refusal to 
Menter into any further contract with or make-vany further grant, 
|contribution, loan or guarantee to the same person." 


| In other words, if someone is found to have contravened the 
‘regulations of this act, it would seem from this subsection that 
the government action against the individual or the organization 
'is almost a life sentence because they are out in the cold from 
| then on. 


Mr. Sweeney: Provided they continue to contravene the 
| act. 


2 
Mrige Gos tick? «lse8that’ iwhat . at. means?» Thats as .?whats Iam 
getting at. 


Mr. Sweeney: That is my interpretation. 


Mr. Gostick: Does it mean that? 


Mr toweeneys)+Yesi. 


| Mr. Gostick: Should that be spelled out? Every one of us 
can make a mistake or do something wrong, and we might change. 
What I am suggesting is that the possibility of a life sentence is 
far too severe and is far too much power to have in the hands of 
any board or official. I do not think it spells out here thick. git 
mis only as long as an offence is being committed. That is what I 
had in mind. 


ge Sweeney: inkvsec.emmoun points ekTheienintent ofjsomthe 
legislation is to refuse to enter into any further contracts as 
long as that particular business or firm continues to contravene 
the act. That is the intent. But your point is, since Pt egiss mors 
Mmepecifically said, it: could be used in another way. That is the 
point you are making. 


Me. (Gostuck:) Ptacouldybe;, yes. 


Mr. Sweeney: That is a legitimate interpretation. 


Let me move on to page 10 of the bill, sections.26 (hij.7-6eu 
say in the third line of your statement, "which might 'offend' the 
political establishment," and you have the word "“offend" in 
quotation marks. 


Mr 6 Gostick <7es: 


Mis Sweeney: Once again, I have heard a number of 
concerns expressed about this section, but yours is the first one 
where a possibility of offending the political establishment has 
been brought in. I am trying to understand how you arrive at that- 


Mrs. (GostdekH@) Git dels) wervVigecaS\am lOm) anys roroup, saan G ae 
legitimate group, that may be dealing with the environment today 
or nuclear spower tomorrow or, civil rights the @next pday, "es 
something, to be at loggerheads with the establishment today. In 
any bill which would empower boards or. officials to take any 
action which would in any way interfere with such groups, which 
may be dissenting groups or protesting groups, I think we have to 
be very sure that whole function is under the law rather than just 
under the power of some board. 


Mr. Sweeney: If the section dealt with dissent «ipurely 
for the sake of dissent, I could see your interpretation. But when 
it) Clearly says: in’ thewthirdmaine,{ Madentifacationebymatiprohnibt ces 
ground of discrimination," that wouldmeseem itowme= to veliminate the 
kind of concern that you are expressing unless, once again, you 
see something different )) in’ “it2erht Tspecriicality wetersiaiccma 
“prohibited ground of ‘discriminattons” Gin tthe fearnly Wart oni 
bill, “it-’ says- there Sishallo note lt bes Sdiseniminationsgeor y severas 
reasons, however many there are. 


Mrey 8Gosticks7Somele ot Ais; J¥om. courses] mightigcake gac trons 
exception to the prohibited grounds. of discrimination. We 
ourselves might wish to protest the prohibited grounds. We might 
not agree with them. 


8:40 p.m. 
Mr. ‘Sweeney: . What you ""are® «saying; ich wd Coltow, Tyce 


correctly, is if this bill were to pass and there is a prohibiced 
ground of discrimination) with ywhichieyou;sdelthen Salone sipor ea 
concert with others, objected to, if you were to use what you felt 
were legitimate methods of objecting, then you could be offending 
the political establishment. That is the line of thinking that you 
are using. 


Mr. Gostick: That is ‘the’ “line ‘of “thinking 1 vam@usiung. ane 
I am always cognizant of the fact that in this whole approach we 
have to’be very careful thateif weeare eqiving 'rightswor “protecting 
rights of one group, we may be taking them away from another. Are 
we taking them away from the employer to give them to the 
employee, or are we taking them from the employee to give them to 
the landlord, and so on? Yes, that is something that has occurred 
to me. 


Mr. Sweeney: The” alwayst@di fficulcmvashiG inmeanyeseino ce 
human rights legislation is to keep in mind the balance of rights. 
That 1s our Job“ and it "is).a GvEficurt,) one, Sandhyoummakekthesooing: 
I’ ‘can see what you are getting at.- Can’ 1 saust Sack) onem ages 
question because this particular description has come up time and 
time again and I still have trouble following it? 


We are now in part IV of the bill and I have already 
indicated to you, Mr. Gostick, that there are a number of us who 
Bee »guite-"concerned® about’ certain’ provisions in- part. IV, s:the 
enforcement section--there is no quarrel with that. When you refer 
moe section 38(4)°°on page 15, you use ‘the term “thought police" 
which has been brought up before. Could you tell me how you arrive 
meecune useroft ‘that term? 


Mrweaostiack: -cection 3814)? 


Mr. Sweeney: On page LS of the Bois The little 
description on the side reads, "Order to prevent harassment." Why 
do you use the term "thought police" and what does it mean to you? 


Merit Gostick?="Mys"ampression;°! reading? this rsectior> scand 
several subsections in here, is that you have landlords and 
tenants and you have one responsible for the actions of another, 
end you are going to have to set up some kind of a policing 
Mechanism in order to handle this thing. I think here we are 
opening up something where one thing is likely to lead to another. 
I simply do not think it is workable unless you give the board and 
its officers very substantial police powers, probably more powers 
than the police have today. 


Lf you have to give a)board.or its, officers that much. power 
to make it work, then I am suggesting we would probably be better 
off without the legislation. We would probably be better off with 
fee evoOL Sinjustices|in «society, {but with) freedom, «rather.,than 
Swapping the one for the other. 


Mr. Sweeney: We are coming full circle to the very E£IGSst 
question I asked you where your answer seemed to me to be that Le 
there was harassment of an employee in your establishment, you, as 
Phe employer , “‘would’:-look*safter that; you did »not «need «the 
government to come along and tell you to look after it. 


Mr. Gostick: That is true. On the other hand, if I have 
an employee who is consistently harassed and abused, and her boss 
has not enough common sense and decency to do anything about it, 
that employee probably would be well advised to look! for 
employment elsewhere where there would be better conditions, and 
today she has, or he has, that freedom. 


Mr. Sweeney: They might have the freedomilofunubei ngs gabie 
to look for another job but maybe not necessarily the freedom of 


getting another job. 


Mr. Gostick: That is right, but surely you are not going 
to pass legislation and laws in order to have a person work where 
he or she is not wanted or where he or she does not get a fair 
deal but gets harassment or something. We are trying to correct 
all this by legislation here. I do not think it can be done unless 
we aré prepared to give the board more than police powers, and I 
am afraid to give any board that type of power. 


Mr. Sweeney: But, Mr. Gostick, do you not see that what 


you are saying is that we are going to punish the victim? In other 
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words, here is a person working for you, man or woman, seemingly 
Going his or her job. Because another one of your employees does 
not like the person because of national background, sex or age or 
whatever, or because the person may have a physical.deformity of 
some kind, that person can be harassed, and the employer either 


will not or cannot do anything about it. So you say to the: victimg@| 


because that istwhat)thewor @sheris ihe osi/stooinbad subutepyoumbad 


better go look for a job someplace else." Surely that cannot 


happen in what you call a justvsociety< Theat asanot gjuse. 


Mr. Gostick: -lt, probably gwould ~notieihappen neta «ree anus 


just society because the employer is not going to be so foolish as 
to let > that: kind sofvethings-gostomi or «ines swish @bese osang eines sacs em 
employees and he will be out of business. As an employer, it is in 
my interest. to see that there sis |\justicemand! aigoodwicethingacs 
co-ordination ‘ands cosoperationgeingsamyey busanessigsthat sawingene 


interest as well as in the interest of my employees. In the main} 
I think most of our employers today are enlightened people, far) 


more so probably than was the case a couple of generations ago. 


Mr. Sweeney: 1° isuspect @eate’thesmr areigmone fenis-ohteneca, naa 


is because they have been told that they had better be. 


Mr. Chairman: We seem to have come full circle, ana 


there are a few more who wish to speak. 


¥ 


Mri, Re Sle sJUORHStoms, IMre Pate vader man, I have comments’ and 


questions. You will be surprised to know that I agree with some of)} 
the points you have made. I will indicate which ones. Claire Hoy, 


no doubt, will be surprised too. Somebody should pass that on ta 
Claire just .to make him feel better 


I want to raise a point in the context of your last comment | 


in your presentation, which was to the effect that this land of 


ours has become the envy of the oppressed throughout the world in. 
terms of the freedom that has developed through our system and our | 
approach to government and law. Do you realize that most of the. 
concerns you have raised as moves towards a police state ar eg! 
already thingsiewhich™ ar éseatwenresent-secovercdmeatunthe present 

Statutes of the human rights commission? Very few of the matters | 


you have raised are new to the new bill. They already exist in the | 


OG br. 


\ 
t 


if you are saying things are prettyi=good now but you are 


worried about the new bill, this is contradicted bysethe@eofaect. thag 


they have not been abused--if that is what you are Saying--in the 


PEesenUsac tb. 


Mr. Gostick: I think that is a very good point that you 
have brought up, but I must say I am not too familiar with what 


you have in your hand there. It seems to me that up to this poing 


there has not been the abuse of power that I think is to be found 
LH THIiSs Dill faseat stands eateene present time, where the board and 
its officers would have more power than the police; the power té 
barge into a person's business and seize their records. 


Mr. R. F. Johnston: They have that under the present act 
under section 14(2) (a). 


ee 


Mr. Gostick: They do have that power? 


Mr. R. F. Johnston: That is right, yes. I disagree with 
mee. 1 agree that ‘they should not, but they do have it. 


Mr Se’ SoStick: I would say it is a shame that they have 
ee. instead of putting further time’ on this bill, maybe you should 
be amending the other one. 


MES VRS see ey UOnNStOnsS In°’a°o-sSsense is that’. is what MWe are 
doing. We are replacing this one with the new one. 


| Mr. Gostick: I would suggest that you not make the same 
merstakes “in ‘this one~that may be found in that one. I am not 
mem liar’ with’ it’. 


| 8:50 p.m. 


Mie ee ae DONNSton:s - Let gme run through a -fé€wetef tthe 
things included in the present one cited by you. First, on your 
Meet Page, page- four orf the" bill, ‘part Il, section 12," the use of 
mm mbols;, statements, “dissemination, et cetera, is° covered even 
ISmore comprehensively in the present act right now under part I, 
section 1(1) and under section 4(2). It is much more thoroughly 
detailed in terms of what is involved with symbols and 
lmeissemination. It is already there. 

aN 

tWaqrees with your’ point in ‘terms ofa life: sentence. tl think 
there needs to be something which makes that clear in the intent 
me thacareavand it "as -not.véry clear cat this” point. ©The section 
lmehat you say is loosely worded, section 264:£) 2% teveprobibsr 
meetings, ban publications, et cetera, is covered under the 
[present act in section 9. 


Part III, section 27, on page 10 might well be used to 
prevent a wronged or aggrieved person from taking civil adtlone £0e 
redress. That is already present in the present act. It is now 
likewise impossible to take action against a member of “the 
commission. That is not new. As I said, going in without warrant 
is also covered under section 14(2) (a), although I agree with you 
that it should not have that power over and above a police force, 
me cetera; todo that *sort “of thing. 


I agree with you as well about the appeal process. I think 
it is unnecessarily. burdensome at the moment, but it is almost 
identical to the present appeal system that exists under the 
present act. 


Mr. Gostick: Maybe you could get something@ sae -1liteae 
better in this one. 


Mr. R. F. Johnston: Our feeling is that there should be 
ability to appeal without it having to go to the Supreme Court and 
that it should be held with a separate group. There are a couple 
Doves seewhichlareeciew! in “thise-act'sand“which you refer: toy) on 
which I would like to address a couple of questions. The one is 
the business of the record of offences in the sense that you are 
going to have child molesters looking after children ana that sort 


mee thing. 
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In the present act)malthough “Wt. doesa mention Pthaty aigr ecore 
of offences should not be a grounds of discrimination, it is very 
specific about its definition of what a record of offences is 
do not know if you know those sections, but on page four, section 
9(1),) it is) “defined as) can’ “offence “in “whichs “asipardomenas@ leas 
granted under the Criminal Code. It is not just a person who has 
had a record, but someone who has actually gone through the whole 
process of being pardoned. 


Tt. -akso \“alllowsie ant semployer, under -asection © 22( 6)1Gb).; eae 
refuse to employ a person for the various reasons because of the 
nature of the employment. Therefore, in very broad’ terms “aa 
employer could say, "Because this person has a criminal record of 
theft, Iwill‘not allow him to look-after,money, in my store, > ang 
use that as a “groundss There are )two “means? of /covering,) thas 
concern you raise. Did you realize that before you raised it? 


Mrs ‘Gostick?® ‘Yes; “Le didi=realvzel’thate there tmighue Se a 
cover there. 


Mow Reo oF eid ohnston sa wWoney ots wet rie chink? .2t.. woUldss cums 
betters thing to) not include.a 4ecord, of offences, that. emplovyems 
and landlords should have some say in deciding a continuation of 
somebody's sentence virtually? You» talk,.-about, the.life sentence 
for thewother sitde ofiethings. Li wouldmsay syotseane Givingasea sles 
sentence here. 


Mr. Gostick: If someone comes to ‘rent an sapar.tment. an@ 
you know they wrecked the last six apartments they were in, there 
may be no record in court or anything, but if you know that, you 
would= have) to 'beita sbitthe shortisnon vmarbles .to/ arent, themeae 
apartment. 


Mr. JR. -F. ou dohnstone) TihsyouPivadteprdocl onmiha te unde re sce 
Landlord and Tenant Act you would be able to not accept thadg 
person or to release them. It is already covered. 


Mr..Gosticks Then why includerithis, rimthat) isethescasc: 


Mr. “Ree. edehnston: Themreason ads bihatsyousgaRe er V1 iG em 
protect people who have served their sentences for whatever cause, 
and in this case have even pardoned as well as having served their 
sentence, their debt’ "to society; 8 and® so that. you ome 1, t@asmae 
employer or a landlord, do not then extend their sentence, as you 
Say you do not wish to do to somebody who contravenes this act. 


Mr. Gosticks I think you ‘do. not. need "it in ~thenae ieee 
not think you need it both ways. I know if someone comes to me and 
says: "I served a sentence seven years agp. I was pardoned. I paid 
my price and I see things differently now," I would think a lot of 
that person for saying that. That would be a good recommendation. 


Mr. R. F. Johnston: But there are some people who would 
not say sthat -and woudd »noteshirele@that “persone onncdive shae 
accommodation for that reason. Do you not feel that they should 
have protection, in the same way as you are suggesting, thag 
someone guilty of a racial incident who then improves his record 
should be forgiven later? Shouldn't the same apply to someone who 
has already paid his debt to society? 





3 


Mr. Gostick: I think they might be fortunate in avoiding 
such employers as that. 


Mr. R. F. Johnston: Again, you are placing the onus on 
Boe’ victin, asey Mr sweeney has7 said, rather than «on. the 
perpetrator of the discrimination. Surely that should not be the 
intent. 


MiGs GOSticKt, e There sis jnoteintent »for me: to. place any 
burden on victims; you can be Sure of that. 


Mitotane tnemroOnunscCOns There is .one other ..item and then. I 


will leave it because I promised the chairman I would not be 


lgoverly long. 


Mirae ecNeienan: POust @ a a2reminder;. Mra-eJohnston,.ithat!. this 
is for the purpose of getting clarification from the witnesses as 


_ to what they mean. We are not here to convince them. 


Mi oe ae tae eeOrnscons. Absolucetly. “1? ame justatrying .to .make 
Sure that he understood the position and then find his position 


exactly. 


On the whole business of the handicapped and the concern you 
have about somebody being bankrupted under section 38, do you not 
feel that that is covered adequately by the statement in section 


'38(2) which says, "unless the costs occasioned thereby would cause 


Bnaue hardship,” placing that onus on the-- 
Mr. Gostick: Here, again, who makes these decisions? 
My GOR ASK... wolhnston: The board. 
Mr. Gostick: The board, exactly. 


Mr. R. F. Johnston: Who would you rather have make the 


decision? The perpetrator of the offence? 


Mr. Gostick: You have the perpetrator of the offence 
marked down here aS a criminal. If he is, he should be before a 


Mmeourt of law. 


Mr. R. F. Johnston: No, an offence against this act, is 


what I am saying. 


Mr. Gostick: One of the main complaints I have about 
his act is that it gives too much power to a board »or,2ta 
officials, more power than police usually have. I simply have not 
that much confidence in government people to make decisions. Ti6d0 
not think they make any better decisions than people out in the 
labour community or the business community or anywhere else. AS a 
matter of fact, they make worse ones quite often because they have 
power without responsibility. If a businessman makeS a _ wrong 
decision, he loses money and goes out of business. But in politics 
if you make a wrong decision, you just dip deeper into the 
taxpayers' pocket next year and you stay right in business, bigger 
than ever. 
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Mr.ocR 2. Johnston: On, -Godr-siecou -anwe. — 
Mr. Gostick: You couldn't agree with me more. 


Mr. R. EF. Johnston: Exactly: <hhave-ton agreeawith-  thag 
one. Our ‘history#@in® Ontardo has proven youm tosgbe graces litem 
correct. Jbshaveimordiéiticul tyes theaeiag. 


I want to say that I agreed with a few of your points, but & 
think ‘you..wilbl find that the’present act covers mostiof) thepthings 
you are talking about sandshastmothibeen ~abuseds it) leasts ey yous 
not seem to be concerned about present abuse that has taken place. 


Mr ..oi Gostick:s Thank you) GveEryermuchs sgWoulo (syouUgehave fram 
extra one of those? 


Mri R. oe dohnstom:r eYoulvanergstretching soir budgetasspreties 
much. I borrowed this’ from the minister myself. You may have to go 
to the bookstore to get this one. 


Mr. Chairman: We hope we have a new one in a year or two 
or three, depending on how long these hearings take. We are a 
little overtime. Mr. Johnson, you had a quick question. 


Mri d. ofM.s Sdohnsonssiinawibly Bel everMe br lek. ithe. tauecuros 
was raised by Mr«. Gostickivand!) Mre» Johnston <followed (up wons 1 tie 
would just like to refer this to the minister and see if there is 
a misunderstanding. It is page two, sections 4(1), 4(2) and 4(5). 
Maybe the deputy minister, who has been here tonight, can help. 


Hon. ‘Mr... “Elgie >What were, the sections? 


Mr. Jd. M. Johnson: Secbiond 401) ,astaveny. (person sias ae 
right to equal treatment in employment without discrimination." 
Then it goes on to list a number, including record of offences. 


Then section 4(2) again includes record of offences. Section 
5 repeats all the others mentioned with the exception that you 
have excluded record of offences. Is there something that I am 
missing? Why is that? Was it an oversight, or is there some 
rationale? 


ele Sen 
Hon. Mr.  Elgie: I «would» havein to prdoublechecks., oc Bee 
background on that. I would be glad to do that when we get to 


clause by clause. 


Mr 1 J. M2 Johnson: aie Just ied ids mottheekhnowenabout estiags 
Everything else was repetitious with that one exception. 


Mr. Sweeney:. It» seems, sto» be: -only< ine sections 4.iunless am 
am missing something. 


Hon. Mr. Elgie: We will check» thats 


Mr. Chairman: Thank you very much, Mr. Gostick, for your 
presentation to us tonight. Next is Urmas Toming. 
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Mr ..° Toming: Mr. Chairman, honourable members, ladies and 
gentlemen, I would like to thank you for having this opportunity 


to present this brief today. 


In the opening statement of Bill 7 it is apparent that the 


|concept of social justice has been based on an arbitrary standard 
in accordance with the Universal Declaration of Human Rights as 
mecocilaimed by the United Nations. However, because of the 
indefinite use of terms such as human rights, which mean different 
Mmenings to ‘different people, Bill.7 will fail in its proclamation 
meo create a climate of mutual respect for the dignity, 
understanding and worth of each person so that each person feels a 
Mel Or. nis community. and is able to contribute fully to “the 
development and wellbeing of that community. 


Beroure Wwee=-go -fon,” T- would,’ Like” to define” or “terms: -of 
reference according to Christian philosophy. A human right is a 


divine GiPoroamieernclides, ‘the right to morality, dite, dignity and 
lerosperity in body and soul. Dignity is the status of the human 


soul in relationship to the lower forms of life. Morality is the 
harmonious function of the soul. Social morality is the harmonious 


lEunction of society. Brotherhood is the moral society of mankind 


Mes prescribed by Jesus Christ in the New Testament. Social 


equality is the enjoyment of moral worth and ALIONLCY.) asus CLCer aS 
| the Witty oOr.GOGin.relationship to man. 


Inptnetrirsee phace, why have legislators seen fit ‘to accept 
the United Nations as the standard of social justice? Who decided 
that the United Nations was self-righteous? If we examine the 


'so-called ideals of the United Nations, we may detect a Marxian 


philosophy veiled in the rhetoric of human rights and 
brotherhoods. All of the concepts which Christians understand are 
not present in the official philosophy of the United Nations, nor 
is there evidence of the same in Bill 7. 


The weter me sor rererence’ sin “Bill fy" suchas. “dignity, 
brotherhood, discrimination, equality, justice, sexual harassment, 


"et cetera, are not definitive in the Christian sense and should 
“not, therefore, be subject to rhetorical use which might deceive 
Christians into supporting an alien philosophy. In fact, it should 


be made clear to Christians just how the terms of reference would 


@iffer with their faith. What we are dealing with here is an 


objection to the philosophy beneath Bill 7 and not just individual 


paragraphs which = are, in my opinion, misnomers and highly 
unethical. 


To elaborate further, I see much evidence in. brill 7 cf._a 


biased approach in the prevention of human rights violations. It 


has been my experience to note that in the past the human rights 
commission has denounced Naziism, fascism and white power, but not 


“communism, socialism or black power. I see no reason to suppose a 
different approach to the problem of reverse GISCrIMiNaceCl im 


Sali 7. 


In fact, it may even be the intention of Bill 7 to promote 
the United Nations program of forced racial integration, which 


would result in the suppression of human rights for those people 
who choose to maintain a mono-race and Cuscure. 
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We may see in the example of the United States of America 
just how their affirmative action program has succeeded in raising 
the political and social status of the black man at the expense of 
white Americans. The result is that there “is° now. more racial 
tension than ever before. When white Americans can find only 
reverse discrimination in the courts, they ultimately turn towards 
extremist organizations. 


Civilizations are founded on the basis of common interest 
and mutual respect. They survive only by understanding social 
morality. Throughout hastory we, see. the migration -of common 
cultures because of the incompatibility of religions, customs and 
philosophies with other peoples. If we recall the doctrines of 
Jesus Christ we find that his prophesy was for limited peace among 
nations because mankind will not» choose to “live according «co. iam 
solutions. If they did, only then would universal brotherhoods be 
possible. 


When Christ said, "Choose the wisest among you and let him 
be your .servant,” he vdidenotelimit. thatmeroG@any gpanticucarer, 1 oom 
but to mankind in general. That means also that if we find one 
culture wiser than another, we should endeavour to learn from them 
and humble ourselves before the truth, be they white, black “og 
yellow. Therefore, if we have made a success here in Ontario, let 
those who wish to migrate here follow our example, instead of 
apologizing to them for our domestic = standards’ .of culture. oa 
pretending that it is not superior to that of many so-called Thirae 
World cultures. 


On, the question. of ‘dignity. imesbi bie], let sie ssay cha Co 
State cannot decree dignity when it does not abide in the soul om 
a man. No Christian should be compelled to accept a popular of 
fashionable concept of dignity, such as is presented by women's 
liberation) and gay liberation... say therefore, eithatesttee So fee 
right of every Christian to reject from their company, employment 
Or social function any undignified or immoral person. By giving 
social acceptance to such a person, you are in fact violating hia 
human. right to dignity ,and morality. Makemnotessalson OfP tne | face 
that I make a distinction between human right and human freedom. 
While a person is free to be wrong, he does not have a right to be 
so. Right necessitates the approval of God. 


As far as social equality is concerned, a political act doeg 
not make men equal. The only equality God gave us was to be equal 
in dignity and morality. Intellectual and physical equality must 
find their own levels in human nature and physiology. 


The, dissemination wot -symbels: ome ttesaturemwh icon infringes 
Onmancites, to. infringe a. humane cecht.sinden Bacbinen ois Subject to 
punishment, ana. .vet' nt omicght not. be. ottencive according “Gms 
Christian doctrine. Here is an example of yet another state 
infringement of free speech, expression and thought. Who are the 
human rights commission to believe in their infallibisiity to. judas 
Chesitmuth of anwopinion? 


Socrates, taught sus Chat st . iss farsebectererto .cdeos vous 
Opinion than to suppress a lie. It is in the interest of righteous 
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men to expose a lie so that the truth will be known. Socrates 
himself was concerned with restoring the integrity of his 
adversaries, aside from his search for wisdom. His methods proved 
that intuitive reason through dialectics yields new knowledge and 
virtue to both participants of an argument. 


The true Christian is likewise concerned about restoring 


Myirtue to his enemies and discovering the truth and is not 





motivated by malice. Bill 7 takes the premise that all opinion 
Montrary .to that. of the state is malicious. I have little doubt 
Maat the accusers of Socrates or Christ would have found Bill 7 


very useful. 


Placo JUnder stood that perfect societies can only “exist with 


the unanimous consent of the people, and so he wrote in his 
preambles that society must first be morally converted, for should 
but one soul dissent, it might lead to a tyranny. Plato never saw 


mirc dream come true, but he did set ‘out and try to convert 


meociety. His ethics and those of his teacher Socrates became the 
Meornerstone of western civilization until the time of Christ. 


To paraphrase Plato, written, inflexible laws are no 


substitution for a moral education. WN ath ae a kings become 


philosophers or philosophers become kings, there will be no hope 


for mankind. In the example of such wise men and in Jesus Christ, 
we should find the true course of the LEGISTAtor . My 


Mounterproposal is, therefore, to accept. Christ as the standard of 


Msocial justice and tq learn and base our laws on the wisdom of 
true philosophers. 


In concluding, we must recognize that man-made political 
Bolutions. Gevyoid of God are doomed to .failure. God inspires 


ethical and moral solutions and makes those solutions available to 


all those who wish to find them. 
Thank you very much. 
The Vice-Chairman: Thank you, Mr. Toming. 


Mr. Sweeney: Mr. Toplid, “4. wouder 2c YOu could tell me 
what in this yor ays ag gy te oy OL definition, could be called 


un-Christian. 


Mr. Toming: The whole premise OC tie Die, a So lay 
indicated in my opening statement. Where it Says, SAT  Aetr co 
revise and extend Protection of Human Rights," I understand that 
this was based on the standard of the United Nations! declaration 
of human rights and I do not consider that to be Christian. 


Mr. Sweeney: Aside from what it may or may not be based 
On, can you tell me any single section in the bill, Starting with 
section 1 and going right through with it, which you see by your 
Befinition to be un-Christian? 


Poem OUiLno. {eon UnOeSr the dissemination of information. 
I do not know exactly where that is. I will have to Pine. tts 


Inter jection: Secerol Les 
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9:10 p.m. 


Mri uwToming: Section @l2Zen sYous willie notice, sthates therenec ene 
definition of what is anyinftringement. om thuman ;nightsm@as, sar ease 
let us say, dissemination of information “is concerned. Under “thag 
clause, you could find the New Testament is a discrimination. 
against Jews. 


Mr... Sweeney: All “of the “subsequent Sections “reter™= bacs 
to part I, which defines what discrimination we are talking about. 
There is nothing in section 1, that I can see--in other words, ‘you 
make reference to Socrates and Christ and Plato, and my knowledge 
of those is that they would be offended if people were isolated in 
terms of how they were treated and what they could do on the basis 
Of their srace, their, ancestry, (their place of. -oniginw  CoLouas 
ethnic origin, Citizenship, creed, sex, age, marital statues 
family or handicap. 


I am just wondering about your definition “of =Christian, as” 
you understand it in the Testament, and mine is very different. 
There are. Certain ~things invecht) Ss acer mwiute wy Chee ame some 
political and legal difficulties, but I would really like to know 
what you see that is un-Christian. 


Mr. Toming: In‘ the ~ opening pistatement “it. Ptalks enere of 
brotherhoods. I cannot understand what kind of definition they are 
uSing to maintain a brotherhood in harmony in Ontario, as far as 
this human rights bill is concerned. Brotherhoods in the United 
Nations can be Marxian and brotherhoods in the New Testament are 
not compatible with that kind of brotherhood. 


Mr. Sweeney: Tell me, using your definition of 
brotherhood in the New Testament, what in this would conflict withe 
polays hea 


Mr. Toming: It is not a matter of conflicting with® 
various paragraphs; it is that is not definitive in the Christian 
sense. lil am only asking that it be more definitive in the. 
Christian sense so Christians can understand if there is any 
conflict here between their faith and what it Says--in-the-bidl. 


Mr. Sweeney: Could you suggest some way in which that 
could be done? In other words, what I am trying. to say, Meas 
Toming, is I do not see where there is an un-Christian attitude in 
this. You say there is. Can you show me some way in which it can 
be stated so that your concern would be vitiated? 


Mr. -lOmIng <) As, 1 sata sherore . Tees Open’ to question, ae 
far as I am concerned, as to what philosophy this bill is base@ 
On. I see in the opening statement here "in accord with the 
Universal Declaration of Human Rights as proclaimed by the Unites 
Nations." To me, that does not make Christian sense. TI asked only 
that it define exactly what it is that is a "universal declaration 
of human rights as proclaimed by the United Nations." What kina of 
human rights? Human rights to a Christian may not be human rights 
to a Communist. 
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Mr. Sweeney: All right. Let me go on to another point. 


_ | You use the term, late in your statement, "equal in 
Mmignity.” I would think that the New Testament very clearly is 
based on the premise that every human being is equal in dignity. 


7 Mr. Toming: We are coming back to the question of what 
Mec tonity to the sauthor: of Bill: .7' and what. is. dignity. to. Jesus 
Mmenrist. 


Mivweoweeney: Could you -tell me’ anything .dno the Chrastian 
message, aS you understand it or as it has been revealed to you, 
that would conflict with those groups in our society whom we 
believe at the present time are suffering indignities and who need 
mo be protected? Is*there one single group there: that should not 
be protected, that is not deserving of its own dignity? 


| Mr. Toming: 1 do not disagree that. people should be 
mecrotected, but I do not see that this bill accomplishes that. 


| Mr. Sweeney: If you say to people that it is wrong, it 

is unjust--and I would even go so far as to use your terms--it is 
‘un-Christian for people to be discriminated against because of 
mheir race or their’ colour or their creed or their sex, surely 
that speaks of the dignity of man and the dignity of woman. 


| Mr. Toming: What Minaweothipenaltyyiares youlsaskinig Dore csuch 
‘infractions of dignity and human rights? I do not believe that any 
Merue Christian would impose some of the restrictions on 
_ecocriminatory peoples ‘as «this bill does. It -is:.\.wrong. foris.a 
Christian to be immoral but, by the same token, Christ would never 
have put some of the people in jail that this bill would put in 
mail. 


Mr. Sweeney: What is the immorality in this legislation? 


Mr. Toming: I think the immorality is that the 
NGovernment is asking for too much authority over .the lives of 
people. When people have differences of opinion, those differences 
Can usually be settled without the law interfering in them. I 
think that the basic idea of this bill is that we cannot think for 
ourselves, that the government should think for us and settle all 
Of our disputes. I think that is the wrong premise. 


Mr. Sweeney: If in our society there are people who are 
being injured, who are being offended, who are being denied a 
place to live, a job or services in a restaurant or ine an, hotel 
simply because of their creed or their sex or their ancestry, are 
you suggesting to me that we should simply sit back and allow 
whatever happens to happen and not intervene? 


Mr. Toming: I am suggesting there is nothing you can do 
about it anyway because no law can really force people to live 
together, as I indicated with the American example of affirmative 
action. You cannot force people to love each other. That has to 
come from the heart. This bill is trying to force people to live 
together and they cannot do it. 
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Mr. Sweeney: I do not thanky ites. 


Mres Toming<@ladoath knkesos 


Mr. Sweeney: Perhaps you could show me where it says you 
have to love each other and you have to live together, other than 
the fact that-everys human being haSea raghtsto ;-havega piace ta 
live. 


Mr. -Toming:” in “this (bilieethere ares various tpenattlcomeaas 
violations of human rights. 


Mr. Sweeney: Do you think there should not be? 


Mr! @Toming:® (ie 7do. not? @thanke tthategthi smb Peleg shoul aca 
with a problem that can be settled outside of the government. 


MrseeSweenéeyi Whad Giese is not settled outside of the 
government? 


Mes. Toming: 2There® lisse@going Wato Ube lainjuchiceyeano gemacces 
where you go in the world, my friend, and I do not think you can 
deal with it in this way. Jesus Christ :never,eintended,-for ) us te 
live in paradise in this world. People who think we can have a 
paradise in this world are deceiving themselves. 


Mr? ©Sweeney: Dol \'you?ethave jaa besense (fthatamwere sschr ia 
present in the world today and saw some of the injustices that 
take place in our society that he would approve of us simply 
standing back, allowing them to happen and doing nothing about it, 
Or at least not attempting to do anything about it? 


Mr. Toming: I do notwagreer that ther would approve fot suas 
but, by the same token, he would not impose his will on anybody. 
He never did. When he was alive he did not impose his will on 
anybody. He only told what would happen to people when they did 
not abide by his judgement. 

Mr. Sweeney: Buti he isurely sgavesonenovyeral bicommancmenc. 

Mr. Toming: What was that? 

Mr. Sweenev: To love one another. 

Mr. Toming: *fhate® iseright abut not bymeouce otpiaroc 

Mr. Sweeney: What does it mean? 

Mr. Toming: It does not mean» by force. 

Mr. Sweeney: What does to love one another mean? 

Mr.« (‘Tomings: sckt means Achatel ifs syoumadolenctae. ove aucam 
another, you arey going to live inwcontlict with eone ;another. -Thag 
is what that means. He gave us the freedom of choice to live in 


conflict «orto hive. ins peace.» Hel did anot ‘meansifor ars} to, simooaus 
love On one another. You cannot do that. 
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Mr. Sweeney: But he did not say, "Love one another if 
Meeceuc ele ehekKeniit.” | He .said,,) "Loveswonetwandthers"«oThats is a 


commandment. 
Mr. Toming: Did he say, "or else?" 


| Mr. Sweeney: You make a statement at the very end of 
your brief of an attempt to convert society. Is not legislation, 
which ,sees injustice in the world, not a form of attempting to 
convert society? 


Piper Orato t. CO not see that this bill <is ~an*> attempt to 
meonvert society morally. I think that should be dealt with in the 
“schools with the youngsters. That is the only way you can convert 
society and that is the method that Jesus Christ prescribed also. 
mou convert society by talking and teaching to the youth. Socrates 
tried the same thing. 


| Mine soveeney:) .hinthinksr Wee disagree asévthankios you Sapte 
Chairman. 


| Mr. =. TF. Johnston: 2. disagrees) withsvalmost. severything 
that you have said, but I believe you have the right to say it and 
Seem cUOULO bee tolerated for saying. Yiteial ibelieverothaty is: a 
fundamental premise which is behind the act we are dealing with. 





I want to ask you a question arising out of--these pages are 
not numbered, unfortunately, so I am not sure what page it 
is--what seems to be page three, at the bottom. There you say, 
"When Christ said, 'Choose the wisest among you and let him be 
Mour servant,’ he did not limit that to any particular tribe... 
That means also if we find one culture wiser than another, we 
should endeavour to learn from them." 


Then you say, essentially, people who migrate here should 
Follow our example “instead of us apologizing to them for our 
domestic standards of culture, et cetera. You believe that some 


cultures are wiser and, therefore, I presume, better than others. 
Is there one which is best? 


Mr. Toming: Lt Oddomenot —thave bithesewrsdomse to qanswer that 
question. 


9:20 p.m. 


Mr. gee lPeetJohnstons: dtesseems,. tor me: _pyou »are saying that 
ours is better than some. Can you tell us better than which? 


Mri. Aombngzerb yrcan wonlymagive: | youp: some examples: India, 
Uganda-- 


Ms. Copps: Are they better or wor se? 
Mr. Toming: --Communist China. Those are some examples. 


Meaer. tha wohnstonzeetThat sare sworse « 
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Mr Toming: That are worse than ours. 


Mr. Sweeney: In what way? 


Mr. Toming: The standard of Living, seoclaly “injuSscrces 
poverty, lack of industrial potential. 


Mr. Ro. bel Johnstone Yous say m= wep should: pnetawbep striving 
for perfection here on our side. I agree with you. | 


Mr. Toming: -I did not say@iwe «shoutds inot tsenmive sen eeocae 
that we would never accomplish it. 


Mri Rog ES JOnnStons> (Rightwibstriivilnoeg elom sper tect 1on nae 
you can never accomplish it, seems to me to be a waste of time, 
but you can strive for betterment. 


Mr. Toming: I do not think it is a wastedofestimenbecausee 
what you do on earth is judged by God and when you die you will be 
judged on your merits. 


Mr. Re Fe. Johnston: So itwista good iithingl efor mis Bear :cum 
to improve our society. 


Mice Toming De binrielky. 


Mr. R. Be Johnston: Some societies are better than. 
others and some of the reasons, I would presume, are to be found 
in terms of rights, standards of living and those kinds of things. 


Mr. Toming: Mes: 


Mr.R. F. Johnston: Therefore, dealing with an act, which 
is trying to make sure that! -ocumesocwety, ,if you will, stays more. 
advanced than others is not something that we should be not proud 
of, it would seem to me. | 


Mra? TOMind set idor not follow that. 


Mr. R. F. Johnston: You have basically said that you do 
not think this is based on any premises which are of value. I. 
disagree with you fundamentally. It seems to me we are trying top 
make this a more just society. 


Mr. Toming: Your intent might be honourable, but. #10 gam 
not think that the bill will accomplish that. 


Mr Jee oben ObnSton ay YOugasaye thet following what is your 
concept of Christian values is the only means to do that, and you 
have not been able to give Mr. Sweeney any examples of how this 
bili will be amproved by that, except as a laissez-faire policy, 
and not as a means of trying to better what we are doing here at 
eal 


Mrs STOminghinA Ss? 1 Etolied /yrombexplliad reat eis my assumption 
that this bill is based on a United Nations concept of human 
rights. The United Nations concept of human rights is Marxian. I 
Lognoc Christian: 


) oo 





Mr-ooR.s F. “Johnston: Have you read the 


ee eee eS LON covenant that is 
based on--the United Nations 1946 charter? 


| eS Owen ea MeCwlbd read site t6 soul ifs you: ckrkesad Et says 
here: "An Act to revise and extend Protection of Human Rights. 


"WhereaS recognition of the inherent dignity and the equal 
and inalienable rights of all members of the human family is the 
foundation of freedom, justice and peace in the world and is in 

meecord. with ‘the “Universal ‘Declaration of Human Rightsdoras 
proclaimed by the United Nations." 


Mr. R. F. Johnston: Have you read the 1946 declaration? 
Mr. Toming: Yes, I read it some time ago. 


Momo. th). tadiohns ton? “And you, thinks 2tissMarxian, 


Misa? FOmangsm ibethinkpethat. cthe =people- who »runesthe United 
Nations are Marxian. 


reset ce bUohnnstonw ,You , thinker thatvuiathe -premisem.of «the 
Geclaration of rights for the United Nations in 1946 is Marxian. 


Migs Glomeniges ANotiioinenthe vawording,  .butiupin theseintent ito 
marry it out. 


Moe RES TEs Johnston: I disagree with you totally. 


bie HOMER ny ou mcanenteelaiireesms tor disagreesewithimmes: "but 
the history of the United Nations is very well known to a lot of 
people. 


Mreo Ratk. Johnston: see. Thank you. 
The Vice-Chairman: Are there any other questions? 


Thank you very much, Mr. Toming, for coming and presenting 
your brief to this committee. 


Ournibenesstisesubmission> ers’! ardeprivate ) submission tfiromegcMr. 
elifford Brown. 


Mr. -Brown: ©Mr. Chairman, members of the committee, I 
appear before you tonight to propose some additional safeguards in 
Bill 7 designed to further protect the handicapped, and 
particularly those suffering the invisible handicap of diabetes, 
so eloquently described by Reverend Dr. Bruce McLeod in Life 
Together, but not as yet fully captured in the bill. 


Iam a 60-year-old, late-onset diabetic who takes insulin . 
daily. The side effects in my case include severe intermittent 
angina, for which I carry nitroglycerine at all times; virtually 
no night vision, due to amblyopia of both eyes, which also results 
mae Greats distresswafrptechavessto;owork at the typewriter under 
fluorescent light for several hours; and cellulitis of the left 
Beg, which is treated about twice a year by intravenous injection 
of cloxacillin, rather like the dialysis of a kidney patient. 
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I «can Gdosemy work ine hospitaivwhileothetm@y' is running, bug 
the cloxacillin dose is ‘too  ignreatheelomnoragm Ingestion. 4So0 adscomes 
twice a year, sometimes three times a year, I am laid up for 72 
hours. the «rest of the time DI? amJla wery productivevcivil servant, 
producing training’ aidsiforthe Ministry tom Correct ronabiservy ices. 


Ivvam -wappy? ate say =thatrithese Taidsrrarepmow mesuser acroce 
North America and shortly will be: in use all-over) the  world.iI “am 
endeavourwdng. towproduce theseaidss soxiurgentiyatcakied stom) byes 
Honour Judge Shapiro and former Ombudsman Arthur Maloney, QC, in 
their reports on correctional institutions and, while the security 
training aids have now been completed, there is still a long way 
to go in the management and human relations aids. 


One’: of “my ‘Cunrentiprogects: ! Msigithe ,fapplreation ,iot -the 
Occupational Health ‘and ‘Safety. Act, L1978)—) toy the correct onam 
institutional area, and this act will >be the ‘basis of some" oft my 
later remarks as it affects the handicapped in the work place, and 
why the code must be added to, to correct certain anomalies of the 
Occupational Health and Safety Act vis-a-vis the disabled worker. 


fl am a° professional wruter, /directowmoiand producer,i@and a 
have "nos difficulty ain «dung tthe? hob @iy was ined’ Co ro Jaren 
however, have great difficulty and indeed suffer great distress 
and some mental anguish, I may say, when I am asked to do heavy 
work not associated with my trade. These demands have been made 
upon me more frequently of Late “as” a*Yesult "of Che? tcurreng 
constraints program; so “thate now el tam Punsoreal @dangerm OL beimua 
unable to fulfil my revised duties, duties I had no conception om 
when I was hired in 1973 as a professional writer. 


I will be questioning the “moral’ *right**of an emp loyererme 
unilaterally vary the duties of a handicapped employee in such a 
way aS to make it progressively .more®drtficuLle ror -him=orenher ca 
continue in employment; this in relation to” section 16 of 611 ae 
particularly ewheneemt seis? read in ®*conjUnction~ “with BfOntarie 
Regulation 1013/75, “section 74(3)> made under the Public Service 
ACG. 


As a World War II veteran with six years' active service in 
Europe and the Middle East, ditshall eargurngmtthat Sect ronat6, (ae 
drafted, reintorces “the” "very ~ real) -pessibiinty. aor employer 
Manipulation of medicine as a management tool, particularly in the 
presence of the ‘contributory™ long-term income “iprotection plam 
which is being ‘used, in ‘a wflurry (of “bureaucratic, Darwinism,*°cta 
secure, the accelerated vattritionj reflected ingbudgediparer CC. 


Theses figures; “around “fivereper Yeenterpeyou "lakeevogsmncia 
Housing staff transfer to municipalities, cannot be achieved by 
normal attrition, but only by leaning on the weak, the aged and 
the handicapped, to take early pseudo-retirement. Employees are 
paying to be let go. 


While this’ whappens’ “in “alle Piargem establishments. topecone 
extent, it 1S endemic in the Ontario government, which must set 
its own house in order before it can entertain contract compliance 


with the code, as the Canadian Civil Liberties Association has 
suggested. 
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First, let me make a digression. The accelerated attrition 
‘program, with or without the connivance of the.?-London..Laite 
Insurance Company, has been occurring while nearly a year has gone 
by in this protracted revision of the Ontario Human Rights Code 
and it now seems likely that this committee stage will continue 
mento the fall session and the bill may not become law much before 
iehbristmas. What effect this will have on civil litigation against 
‘the crown is anyone's guess, but I would imagine the summer will 
give the government a chance to clean up its act and review its 
meccelerated attrition policy and the misuse of the LTIP program. 


m:30 p.m. 

| The delay is not the fault of this committee nor of the 
Labour ministry, but mainly of one particular section of the 
community. I know the handicapped people also delayed it but I am 
talking about the gay rights movement. This gay herring has had 
the serious effect of postponing legitimate human rights reforms, 
meepecially in the handicapped sphere. This has made me, as a 
mee t-styled “spokesman-~ ‘for diabetic rights, both :dmpatient and 
mengry, so much ‘so that I want first to advance two powerful 
arguments for the committee's consideration in dealing with 
mo-Called gay rights. 


ued os Cop paLgumentls ois oo constitutional < Respectfully, zr 
Suggest that, backed by counsel, the committee should argue that 
Meese Gaynussues are_ultra vires the province until such time as 
the Criminal Code of Canada is revised to make certain commonly 
practised acts legal. The fact that these may be victimless crimes 
moes not negate the fact that at present they are still crimes 
against peace, order and good government, clearly the British 
North America Act section 91 and not section 92 matters. 


The parallel is with marijuana smoking. If the NORML people, 
that is the National Organization for the Reform of Marijuana 
Laws, came to you, you would send them packing to Ottawa. So it 
should be with the gay rights spokesmen. Let them first address 
Section 155, buggery; section 156, indecent assault, male; section 
157, gross indecency; section 169, indecent act in a public place; 
Bection 170, public nudity; and section 193, keeping: or being a 
found-in in a common bawdy house. 


These matters have no place in the corridors of Queen's Park 
Mor, for thati matter, in those of any provincial Legislature. You 
Cannot build a framework of human rights around illegal acts. I 
happen to believe that reform of the Criminal Code is overdue and 
I think a number of arguments could be advanced in Ottawa. When 
the law is reformed no doubt the gay community will be back here, 
but that will be in another year. They will not have succeeded in 
turning this important Bill 7 into the fruit and nut act, 1981. 


If and when they do come back, this committees. stild “hasoe 
second good argument to advance. Apart from creed »~inalljothex 
grounds for protection from discrimination are involuntary States 
of being, not voluntary acts. One cannot contro one's 
circumstances of birth or racial origin. One cannot help but grow 
Old. One cannot prevent the onset of a handicap such as diabetes. 
Therefore, on such cases, the needa for protection from 
Miscrimination is self-evident. 
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But what about homosexuality? Unless it can be shown that 
this lifestyle iS genetically determined and therefore beyond a 
person's control, wesmust) assume that mt.i1s»bothisconscious » ang 
voluntary.» In wefact,o? thei conmunit yess owns fadvencemen te laot gmiGae 
Nvwietimhess Lherume, arguments ‘canis tomby Shands raup Lt ite is 
acknowledged that homosexuality is an act of will. 


The question then arises: Should «government «intervene 6 
protect acts \of will sirom them soci almconsequences se iio ims ac 
there are no victims’ other than the ovoluntary participants? «Why >d@ 
they not gust bock their imlosettacor? 


In the International Year of Disabled Persons, it appals me 
that ‘the. homosexual lobby *should) so'* pre-empt yrand: displace 
legitimate human rights pleas that, for example, my own brief on 
behalf of diabetics cani.onlybe entertained ins the: slast;snoungom 
the committee's deliberations before the summer recess. I 
understand that has been changed now. 


The member for Sudbury East (Mr. Martel) told the member for 
Niagara Falls (Mr. Kerrio) a week ago tonight that Mr. Kerrio had 
probably employed homosexuals without knowing it. Well, is that 
not the way it ought to be? To: flaunt aeminority whitestyléesaae 
then demand majority acceptance’ of it iS arrogant, to say the 
least, and it brackets legitimate concerns with the love that, far 
Erom? notrdaring: to speak mts» name;awseiheiustimoteshutaup: 


So) much for s:the cgay) shepning.: «My srconcernsfietonigh te) gas 
Giabetic with angina, fall into» three »main headings. They areg 
putting the onus on the employer regarding handicapped working 
conditions; forbidding the use of medicine as a tool to encourage 
the early retirement of diabetics and other shandicapped persone, 
and recognizing that, where government is concerned, the contract 
compliance’ “concept tadvocated tbyuerthenm CanadtanieCivisso buberties 
Association will have no ethicals foundation: uniless=«=cdand)) untag 
government leads the way in handicapped provision and 
nondiscrimination. Government cannot ask more of its suppliers 
Ghaniarce 1sepreparederordomacsetr. 


No legislation can stand an titsolationwiirome ithe body sof) ag 
which Queen's Park has created since the province came into being. 
Thus, while the province can be proud of the Landmark -legislationg 
the Occupatonal Health and Safety Act, ©1978, it: «must be caretug 
hot. too create: canidouble: istandard im thesapplicationsre fietia tects 
the contextiof ithesOntario sHumanuRighnts iGodex 


Asdismentioned;edeshappem Utos bes whiting fa) weaimings aivdiieem 
the: «Ministry: ‘of (Correctional “Servacessomithe® epplicatione oe! ae 
Occupational Health and Safety Act a 8 the correctional 
institutional: dsituatiron; / ancludingiathe oroke @ossrtine Bjeintamieaiaas 
and safety committees so, by chance, at this» time “I am working 
closely with Ministry of Labour officials, especially those in the 
occupational health and safety branch. 


Members of the committee will be as surprised as I was to 
learn that the right: to »tefuse work=-whichis incidentally; .doesmnarn 
apply in our institutions but ‘does! apply,sim ourmssoffices——ie 


an 
concerned only with the environmental effects of the work place on 


an otherwise healthy worker--I underline that, otherwise healthy 
worker. 





| Thus, a healthy worker exposed to toxic gases can walk off 
| the JOb “while” the situation is correctéd. It is possible that 
healthy pregnant women might be supported, at least until tests 
mere completed, were they to walk away from video display 
@ecminals = and their nonionizing radiation and 60-Hertz Flickers 


But, aS a diabetic, I have no right to be protected from the 
meracker of 60-Hertz fluorescent tubes under the act, although 


there is ample evidence to show that they contribute to my 


WemolyOpia, or lack of night vision. 


The norm is the healthy worker, and the occupational health 


and safety branch inspectors have no intention to use the act or 


mts regulations to ‘create’ what they conceive as sheltered 
morkshops. ‘The regulations will deal -first with medicals for 


exposure to toxic substances, and physical environmental effects 


mre still a long way down the pike. I should add, in parentheses, 
Boat Dr. “Ann Robinson as pharmacologist--she is the deputy 
See cer ain’ charge=of. this branch--has brought a brilliant record 


with her from England, but of course her interest is specifically 
in toxicity and although it is long overdue, at the same time it 


has altered the balance, I think, with which the regulations are 
being processed. The toxic substances and so on seem to be getting 
meot Of priority now 


Section 17(e) medicals will not permit me to receive an 
Berchnalmic’-examination for amblyopia.’ ' I do-~ not think the 
regulations have even been proclaimed yet because of problems with 
the Krever wording of confidentiality, but when they are they will 
not deal with the kind of problem I have. Now I am trying for such 


an examination under the Workmen's Compensation Board, even with 


ene stigma that carries, a malingering stigma perhaps, in the 


Minds of my fellow workers. 


The last thing I want is compensation. I just want daylight 


as my working norm as a writer. I need status under this new act, 


the Human Rights Code, in order to justify that claim for daylight 


“as a working norm. I cannot get it otherwise. I have to prove my 


handicap and my working parameters through some independent 
medical, and then have those parameters recognised and validated 
by my employer. 


You can see what has happened. While the onus is on the 


employer to establish a safe and healthy environment for the 
healthy worker, the onus is on the diabetic to show cause why he 


should not work under fluorescent lights for long hours at the 
Meoewriter. This is something that must be corrected by the 
reforms I now propose. If you later read the letter which is 
appendix one, you can see that this is the show-cause business. I 
have to go and spend $300 to get proof that I cannot work fiiy .ttteat 
particular surrounding. 


My employer has also made it clear that commitments made at 
level two of a working-conditions grievance last year will not be 


28 


honoured this year in a climate of constraint. The argument is 
advanced that the ministry is being reorganized ana@, »-itsy size 
reduced, and therefore a working-conditions award made in more 
affluent times has now gone by the board. 


There .is,; of course,.nothing + in-Sthe, *Puplic, Senvice Act ice 
its.. regulations. to. indicate, for,~ howeidOngpge spubLiCe scnvie® 
grievance board award will stand. The board's decision may be 
final, (that. is: .what.-the- acté isays7),/but Viewecertatimiy adoes eno egos 
anything about it being permanent. 


My .ministry's sattitudes is@pbhaty reorganizat longs (el ocactes 
and change in reporting relationship make it a whole new ball game 
and cancel out any commitments already made to the grievance 
board. -A reform I am proposing would make such an award permanent 
for handicapped people unless both parties agreed to a change. The 
alternative,. of «course, iLig@we s4dOq note amendaestnis, sactiyea. thas 
regard, is to amend the Public Service Act and its,regulations. 


9:40 p.m. 


The constraints program has made my ministry demand that I 
not only write and produce training programs, but also engage in 
more» menial. ‘works for Lack)-cf bodies) tos ‘dosmtheyyoe 700s Were 
perfectly healthy, I might react) more “favourably to this) (claim 
upon my services, even though I was hired as a writer, but the 
attempt is now being made to change the winature/ gio) amy yom 
fundamentally. 


As -a diabetic. I) have)-toWeontinually, .pointpout’’ they elegam 
pitfalls; for example;s the /doctrine:“of Avolentis nen tt seyiin uae 
which, broadly translated, means that if a worker walks into a 
situation and duties with his eyes open to the consequences, then 
he absolves his employer from liability and assumes that liability 
himself. There are several cases on record where this has happened 
and the worker has been ruined financially as a result. 


Consequently, I always .refuse to .carry, passengers yin my 
automobile when on government business, and I am leery of carrying 
more than a minimum of technical equipment from place to place. @ 
carried almost half a ton of ‘technical equipment from Cambridge tq 
Brampton athis#morn ing: 


There iS a very grey area concerning the third party 
liability of diabetics while engaged in gainful employment for an 
employer. The Workmen's Compensation Act may not fully cover 
Situations involving diabetics who go into insulin shock while ag 
the wheel and, as a result, injure others on the highway, destroy 
their vehicles or inflict damage upon their property. 


I obtained a commitment from my deputy minister, ,aftes 
expressing! the, abovel) concerns;7  thatidl> weuldaynett Snyebutccerraes 
expected to transport audiovisual material from place to place for 
others! use, or to Carry out technical invertoryigcontre:  peigavaes 
concerned because I do have, as a side effect of my diabetes, 
severe angina pains from time to time. Again that commitment has 
been broken, because there iS now no one else with the technical 


expertise to validate the operational status of the electronic 
equipment. 
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PPamesupposed cto, get shelp*®to lift the Eurniture; whichvas 
invariably in the way of the technical equipment, but, of course, 
the help is never there when required. I end up lifting the heavy 
macetiadnmyselt andswincing from the pain of it. I am literally 
afraid that the constraints program will be the death of me ana 
that the budget will ultimately be balanced over my prone and 
‘lifeless form. It seems my only redress lies in a reform of the 
meode. 

I am not looking for a sheltered workshop at all. I suggest 
enat when a.-person is hired in a certain capacity, then an 
employer should not unilaterally and knowingly change the duties 
of a handicapped person in a manner that will eventually make it 
empossible for him or her. to carry on. 


This brings me to my second heading, the use of medicine as 
Mm Management: tool» by employers, Although all big employers do 
mee o7sULeswantiotooiconcentrate ‘oni thes/practice’tiun: the Ontario 
government, as it applies to the ageing and disabled in the employ 
of the Civil Service Commission and its ministries. I am forced to 
draw upon my own experience, not by way of complaint at this stage 
but only by way of illustration. 





Under section, 74{(3) of Ontario regulation 1013/75, made 
feet scnecrrublic! (Servicer/Act, va deputy’ minister may require an 
mmployee who’ he has reason to believe is frequently absent or 
Beiable ~“tosperformehievduties,. to submit: to a medical examination 
by the employee health service of the Ministry of Government 
Mmervices.sI went that route--unjustly, I claim, as a diabetic--and 
for five years have been fighting for redress of that grievance. 


li myou took! /at® the ‘presently proposed section 16 of the 
mie, ati vactuably. “scant be cused: to: /reinforce the injustice ‘sof 
Section 74(3) of the aforesaid regulation and to place an ageing 
Or sick employee in multiple jeopardy of dismissal if he or she is 
forced to undergo several 74(3) medicals at intervals of time, 
mith® duties ibeing “changed in« the interim ‘with the excuse of 
reorganization, relocation, changing reporting relationship and 
Bonstraint. 


I have proposed to the Ontario Medical Association and the 
College of Physicians and Surgeons of Ontario that it is unethical 
for a doctor to carry out more than one such examination at the 
unilateral request of the employer. I appear to have won my point, 
for while the employee health service will consult with me and 
help me, its doctors will no longer bow to the will of my ministry 
and put me through another such examination against my own will. 
You can see the tone of the letter that Dr. Chambers has written 
in the appendix. That confirms what I am saying. 


—T.cargued before the Krever commission that consents made 
under duress were not. true consents, that submission was not 
consent. There is a whole chapter devoted to this and related 
Matters Sin =the Krever report, although the issue remains 
unresolved pending the introduction of legislation. 


PAam mpoposingexthat:. the -scode might _be used to prevent 
disabled persons being placed in multiple jeopardy of dismissal 
because of a change in the nature of their employment from when 
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they were first knowingly hired as disabled, or when the employer 
learned that they had become so; for example, with late-onset 
diabetes. 


Theil. abuse of» sectionw 74(3)>1ciSi #rcompoundedamby sathe Biecam 
availability of »the- contributory “long-term Pincome sprotect bom plag 
administered for the Ontario government by the London Life 
Insurance Company. In my most cynical moments I sometimes think 
that someone in the Frost Building picks up the telephone and 
asks, "Actuarially speaking, how much does the LTIP fund stand at 
this month?" *Whenethe ‘figure is forthcoming, thes word woes foutyace 
the ‘ministries sto Lean sone Xtenumbers jofmither rick 5 lamsabledimane 
ageing, preferably with the buffer of management consultants, to 
achieve the “accelerated attrition l mecordedawitht pride Gmmibudgas 
paper «Cc. 


Thesemfiigures, sarounds five “permcents \iywepeat <coulidmnotmpe 
achueved by” normalscattritiond® They oneflectGiantlote ofieeressures com 
weaker employees’ tos movers Eromprobscur ity Stoicoblivion. _Theyavailes 
reflect a further hidden benefit for the government, in that the 
best five years of an older employee are effectively ruined, and 
his or her pension iS consequently reduced. One pays to be let go 
into poverty. 


I am still working for the government, but even so, because 
of reclassification because of my diabetes, I shall be $72,000 
worse offseven if) works untklo65 pand mkhiveto foam? 5s 1s2hates B22 e008 
is made up of loss of salary, loss of pension benefits calculated 
onisthe. best. fivea:vyears ,ieand ,alsomithe-= bossy ofaimy Isix Vearcuniwam 
Service «which Iam entitled. *tocbuym@ back) unde! themotd 68104007 mee 
have kept that option open with a deduction off every paycheque, 
but it does not even touch the interest. I still owe them $16,000 
and-I will never be -able: to. buy? thatrusix¢ years swanuservice backm 
I think that is a dreadful thing, when somebody has served their 
country fors Six years, 2not tobe tantertofucttiate 


How Mr. Borovoy can recommend contract compliance of a 
higher level than is now common within «government itsebf escapes 
me. We must first set our own house in order by keeping higher 
ethical standards than those we expect of our suppliers. No doubt, 
when. the "Canadians “Civil Ubibentiesy Assoctatwomeéreturnsyniscie we 
wish ‘to° respond ‘to “this®point® Benowlmake;s thatcethies begin at 
home. 


The delay occasioned by the homosexual hiatus, the drafting 
into legislation of the Krever and perhaps now the Williams 
reports; whichs mayo af fecteth is 4bi lla nim tseetineiuetorm, may have 
dimmed my own hopes for redress of the injustice I feel I have 
suffered as a diabetic, in my final five years of service, at the 
hands of the Ontario government. 


I have included clauses in my draft which would facilitate 
proceedings: against thelcrown, ineright of Ontario. Jedo appreciate 
thatmethese: sare «technicality! aeweakiimeeies akse appreciate they are 
self-serving. But I think I deserve the satisfaction of reading 
them into the record, so that other minds can appreciate the 


problem diabetics like myself face and perhaps come up with a more 
JUST Solution Sint Miaw 
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| Section 16 would become section 16(a). Section 16(b) would 
mee, ‘Notwithstanding the provisions of section 16(a) above, an 
employer shall not unilaterally vary the duties or conditions of 
employment of a handicapped employee in a manner which would make 
jae, progressively mot eIVELicults .£sPethat employee to perform such 
yGuties or meet such conditions than when the employee was 
jenitially hired." 


| _ Section 16(c) I know is weak. I do not have the benefit of 
working with Mr. Stone any more so I know that this drafting needs 
ja lot of work. But what I am trying to say is, "An employer shall 
not attempt, by any means, to induce the resignation or early 
‘retirement of a handicapped employee for reasons of economy, 
constraint, reorganization, accelerated attrition, complement 
reduction or other reason, before the legal retirement age of 65 
years." I know that is unworkable as it is written, but you know 
what I am trying to get at. 


Section 16(d): "An employer shall not, on discovering that 
lan employee is handicapped, reduce or attempt to reduce the 
mewuneration®’ of «that employee. below that of his or her peers 


performing similar tasks or duties or holding a similar degree of 
‘responsibility." 


| Section 16(3): "For the purposes of defining the extent, 
Wegree, fact or status of a disability affecting employment, the 
feommission may (1) upon its own initiative; (2) at the request of 
ithe employee concerned; or, (3) at the request of the employer 
‘concerned, order an independent medical examinatijon of the 
employee at the commission's expense." 


ieee OO p.m. 
| thessreason. *f0r 'that” comes” out of “the Kreverivreport; wtie 
statement that was made by the employee health service that they 
are a maintenance organization and not an independent medical 
Meroup with any kind of doctor-patient relationship. There is no 
fiduciary relationship between the employee health service and 
‘those who happen to go into the Macdonald Block and talk to 
meople: It’ is’ a maintenance function. The reporting is to the 
government, not to the individual. 





| Section 16(f): "Where an order issues under section l6(e), 
the commission shall receive from the medical authority examining 
the employee a general use statement, in approved form, dated, 
M@idicative of the “handicapped status of the employee, such 
Istatement to contain no confidential medical data but merely a 
WSummary of the bounds of his or her present employability and any 
‘Specific limitations thereon." 


Section 16(g): "By virtue of this act, such a statement, 
‘produced in accordance with a medical examination ordered under 
Meection= 1644)! shall” accord’ *status"--this” is important-~-"as a 
handicapped person to the person found to be handicapped as a 
result of the examination; and the document shall be acceptable as 
evidence, without further proof, in any civil action in Ontario, 
Mn any © formal procedures or conciliation efforts by the 
commission, in any subsequent Workmen's Compensation Board 


proceedings or in any labour arbitration case." 
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Section L@(h)i “In anys civide action, against, thes.cnewn a8 
right .of Ontario arising from, such ),a’«medicalppexaminetion, ice 
finding of . the commission, time. limits; regarding’. procedures 
against the crown shall be waived, and the statute of limitations 
shall not apply sto. any such#aectiony 


Section l16(i): "Notwithstanding anything in»any general of 
special act; the . provisions’ ofmithvs Gactntand “theetregulaGioms 
prevail.” 


Mr. Chairman: |) Thank .-yow «very «muchy .Miie Brown <.Aregucnere 
any questions? 


Mr. Sweeney: Mr. Brown, we have had two or three groups 
come before us, particularly groups who have some handicap of 
their own. They continue to use the term "reasonable 
accommodation" as being essential” im’ this eipiisb sainyyorder? fox 
handicapped people to get a genuine chance to get employment. 


Mra. Brown Thatesetrue. 


Mr. Sweeney: «Asi I. Munderstandy their ydeftinition, “siteencaie 
you could expect an employer to make some reasonable changes in 
the work place, not unduly costly, but depending upon the Size of 
the employer. In some cases $1,000 might be reasonable to an 
employer and in others $200 might be reasonable. 


I gather from..the "description ofgsyour spar ticuiargiwoerking 
a@ifficulty that the term "reasonable accommodation" would apply. 
Would that be correct? 


Mr. Brown: ~“Yesiop ALD.’ Ditwant’.is’ Ban i windowlliwi Uiwicom 
daylight’ coming through: it. “Lt si"as “simpPleras thatsedy was Moye 
back from .Scarboroughy to* 434 9Universitwwavenue’ sand egipuE jin: jan 
office against’ the walls You turn sthe -fluomescents?sout sands vou 
cannot. see in the room except to grope «about. This is, ithe ~thing = 
cannot cope with. 


I am fine, I have been on the road now for two weeks filming 
and I have no problems. But as soon as I get back and try to work 
for three or four hours at the typewriter under fluorescents, then 
I.lose my sight. It as! asissimple asmthat veDaybrghtedocss noegaticcs 
ite but Lluonescentsydo. 


Mr. wSweeneyseeuds ‘would! Gthankw that (ehemstermtaervecscnalis 
accommodation" would apply in your case. I just wondered whether 
you had considered it. 


Mr. Brown: Yes. 


Mr. Sweeney: Ae have a couple of questions of 
clarification; excuse my ignorance. You referred to section 17(e) 
medicals. I do not know what that means. Could you help me? 


Mr... «Brown: (| I, sidos_,noatecknowr wWhetherpse de pheveia-al “copy. scm 
Occupational Health and Safety Act. 


Mrs o Sweeneye 5 Just, braefily, yejustiece:so, I wknow, whataayou same 
talking abpouce 
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Mr. Brown: It is one of the specifications under the act. 


Mr. Sweeney: Which act are you referring to? 


Mr. Brown: The Occupational Health and Safety Act. 


MEtiivowoeeney; Slt SAS" not 2 this! lactsoo+here cs nothing in 
Behere. 


! Mi eOeroOwmnsniNo, Bbutl l sam »saving the reason why we have 
medicals under this act is because this 17(e) medical is no good 
for a diabetic. These medicals would be medicals that are directly 
attributable to discrepancies or deficiencies in the environment 
of the work place itself. The worker has to be a healthy worker. 
This is the way ants is being interpreted down at 400 
University--the worker has to be a healthy worker to start with. 


| "A worker shall, where so prescribed, have at the expense of 
‘the employer such medical examinations, tests or X-rays at such 
jtime or times and at such place or places as prescribed." The word 
mprescription” «refers» to: the regulations. The first. regulations 
will be dealing with toxic gases. Somewhere down the road, when 
ithey get around to it, they will be talking about physical 
effects. Probably video display terminals will be next, I would 
‘think. 






| Mr. Sweeney: Sa your argument is that since you, because 
of your diabetes, would not be described as a healthy worker to 
ibegin with, then the 17(e) does not apply to you in the same way 
it would apply to a healthy person. 


| Mr. .UBrown: Y hater is.-trueitecause\ they ‘would argue that 
this office is all right for somebody who is healthy. It probably 
11S; probably anybody who is not bothered by fluorescents can work 
under them for hours at a time. 


Mrs Sweeney: All right. 


| Tiss (tsiea <aefidcurek point for me, and please:bear with me 
and try to help me through it. You are making the obvious point 
here--in two or three different ways and even in your suggestions 
for amendments--that an employer should not be permitted to change 
the working conditions of an employee who has a handicap. 


| More Brown. I am ‘Saying he should not- lean on him. tf 
ithink there is accommodation to be made. 


I do not quite know how to get that into legal phraseology 
without obviously making a lot of loopholes and making a Lot or 
hardships for small employers. But it seems to me that there 1s 
some kind of graduation here; the bigger employers should be able 
to make a little bit more accommodation. You cannot set an 
absolute standard for small and large employers, but certainly 
‘they should not be leaning on people to get out when they have a 
contribution to make. 


Mesebiivery deeply aboutithise: There isso much work to be 
done, so much work I can still do, and yet I feel this pressure to 
get out of it and go on the LTIP program. 
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Mr. -Sweeney:  Youy shave icér tainly ohidenmti hued muneieauea “om 
my concern, because in the private sector, with a number of small 
employers literally hanging) -on (by otheire naigvsn togisunvivermand va 
number of employees depending upon them to survive, it often 
becomes essential that they have to change working conditions as 
the number of employees changes, as the job they have to do 
changes--you are not suggesting--if we were to build it into the 
legislation in the straightforward way that I hear you saying it, 
we would really put people in jeopardy. 


Mo. sBrown: “Weknowl you soannoe do, senat:. 
Mr. Sweeney: You are not }suggesting that? 


Mia. Brown: Novgarno. 


Mrs Sweeney: No. 


Mig. Brown: If there were some counsel available to 
people who come before this committee, then it would save you a 
lot of time in.the sense that could have been drafted in a way 
which was):more acceptableyes*but thatco isisxjustiimy tbestecetfortiias 
adnaiting. 


Mire oweeney: Yes. 


Mr... Browntn Is want! to savatees thaty the OPSEWsayes [nat Vice 
per cent:(behind me in ethis--boambp ind managenent?. beamimiotyveini setae 
union--but they appeared before the Krever commission when I said 
more or less the same thing. They are not altogether enthusiastic 
about this because if you keep a handicapped person on, you maybe 
take away a job from a younger and fully healthy person. So they 
were not all that happy about the idea. 


Mr. Sweeney: Okay. What I hear you saying then is if 
there is some way that--to use your®expression--we ‘could “preveng 
an employer, who does not really have to do so, from leaning-- 


Mr. Brown: Yes. 


Mr. sweeney: i am using your words--leaning in an 
unjustifiable way on a handicapped employee as a way of getting 
rid of them. They. cannot! dow ityvkegallya Bbutachey! hlean sontyou Soa 
toat: YOu nave LO 16, 


Mr. -BrOWwns Yes, that a seeaiio mit. 
Mr Sweeney: That is «really the point'vyou are making. 
Min. Brownsea hat. pstearchin Yeq.: 


Mr. ) Sweeney: “Okay: Te dominot “kKnowf howwweslane eqoingvto ca 
itretther, but I «think aivispakvalidkpoinemtotbarnomup: 


I have two other questions and they are with respect to your 
Suggested amendments. Section 16(d), you have on your second and 
third lines, "reduce the remuneration of an employee Simply 
because they are handicapped." 


| Mr, Brown: Yes. They use consultants to do that. They 
_": Don Martin and Associates to recommend that I be dropped from 
te to AM17 and the reason for that was apparently my diabetes. 


| i 


| Mr. Sweeney: But you say, in the latter part of that, 
westill performing similar tasks and duties and holding similar 
responsibility." 


| ice OMe SeoneyMye Sobsi did’ mot? Ghange® at ~, ig oie 
dropped down a whole $2,700 a year and my job did not change one 
mpota. 


| Mine uwceneys -“Thacveis a® clear case “of*finjuistice “int? the 
\way in which you describe it anyway, Mr. Brown. That is something 
that somebody else should look into, because if in fact you are 
doing the same job as your peers and have the same responsibility 
as your peers, then I would most certainly agree with you, you 
menould not get a reduction in salary. 





If it could be proven that there are certain essential parts 
me the job that you" are no longer capable of doing, then there 
|might be some justification for that, but not the way you describe 
| et. 


| Thank youreerngthought)tthat ds’ whatvit. »might: ibe,) sbut;" quite 
merankly, Itdid not “believe that is what it would be. 


~~ 

| Down in 16(g) you have in the third line, and you emphasised 
ec--and I am still not sure what you mean--section (e) “shall 
lgaccord status." 


| 
| 
| Mr. Sweeney: I do not understand that. Could you help me? 


Mey “Bveown: Yes. 


Mr. Brown: A handicapped person is somebody who is going 
to be handicapped year after year in his employment. It is not 
somebody who is sick. It is not going to be a pregnant woman who 
fs off and then comes back. It is going to be somebody who has a 
definite condition--epilepsy, diabetes, angina, or something like 
-that--where the parameters of the work can be spelled out in the 
Might of the disability. That is really what I am saying. 


=O p.m. 


| Tieyou reac. that “chapter in. the Krever report, you Can ec 
'what the problem is with the employee health service. They cannot 
do that independently, because they are not in fact an independent 
Maroup. They just advise the ministries. They do not offer 
doctor-patient relationship services to employees, they offer 
“Maintenance services to employees. It is spelled out fairly 
Mmerearly in that chapter. 





Mr. Sweeney: I asked the question in the light of what 
follows. The status would seem to flow from the examination. 


Mr. Brown: Yes. 


| Mr. Sweeney: Are you suggesting someone who was believed 
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to be healthy in the way.in which you use the gword healthysans yous 
Statement, and then it is discovered, through an.examination,=» thag 
they have diabetes-- 


Mria Browne! Yes 
a Sweeney: =“=SO0) “lalmchandicap-sageain; as" the way you 


Gescribe a handicap--is discovered through the examination, on the 
basis of that, <a) certain type ofestatus sheouldsebe detined? 


Mr. Brown: Yes. Partie Vary. in relation to 74 (3) 
because it says is "frequently absent or unable to perform his 
duties." Asa’ result sof ‘such scan near hbyomexamination at was 


determined that I was able to perform the duties for which I had 
been hired. But then, of course, they changed the duties. 


So, .4s .therés.a moral ycontract ptherey Phat iS ewhatidy aa 
arguing... Is there’ a moral contractson; the }part<.-of governmenty ae 
not wittully ‘change “the-~-im othem words, notmte, Curnsimey icone 
writer into -asturnitucesremoverssatosput nowasecleariyicasmlscan. 


Mr. Sweeney: «Yes. Weare igetting:cback ) to: that » concept jog 
leaning on a handicapped person. 


Mr. Brown: ofSure 7) yestiw The sconstnaintGiypuognam hasnta” <a 
to do with it. Yous cannot! altogether rttaulrct lene sministries: (svn 
just do not have the money ©6r "the boaiesiany ‘mere. 


Mrs Sweeney: Thank you, Migs Brown. Thank you, Mr. 
Chairman. 
Mr. Chairman: “Thankemyou a@averyi) MUChGALMey uSweency: Thank 


you very much; Mr. “Brown, forsibringung syour ‘concerns CO US Orne as 
proposed amendments to Bill 7. 


This agenda is completed for tonight and the committee will 
Stand adjourned until eight p.m. next Tuesday. 


The committee adjourned at 10:03 p.m. 
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} 
| 
THE HUMAN RIGHTS CODE 
(continued) 


Resuming consideration of Bill 7, An Act to revise and 
extend Protection of Human Rights in Ontario. 


| Mr. Chairman: I call the meeting to order. We have just 
two groups before us tonight. The first is the working committee 
of the Mayor's Task Force on Disabled and Elderly Persons. Bill 
Owen is here representing that group. 


Mr. Owen: Thank you, Mr. Chairman. I am glad to have the 
opportunity to address you. I think the legislation before you is 
extremely significant to the physically disabled. I know you have 
had a number of deputations before you. The arguments that we 
advance are, of course, ones that we think are right and necessary 
in what is already quite a good piece of legislation. I am sure 
you have heard some of these arguments before, but because of the 
importance of the bill, because of its significance to the 
disabled, I think they bear repetition. 
| > 
| I just want to make two corrections to the brief, just minor 
‘changes to typographical errors. In number nine at the bottom of 
page three, where it refers to section 23, the third line begins 
"This sums...." It should be "This seems a negative approach." On 
page four, section 11, the third line in that paragraph should be 
"suggests that the wording be such" instead of "the working be 
‘euch. ” 


I will just read from the introduction. The working 
committee on the mayor's task force wants to point out that 
throughout the month of June groups have been making presentations 
to your committee. However, we want to emphasize the need for some 
amendments. Particularly, our position supports that of the 
Ontario Coalition on Human Rights for the Handicapped. The 
following is our analysis of the strengths and weaknesses of the 
iol: 


| Point one: The provision for equal treatment in various 
activities is a vague statement which does not ensure equal access 
to services, facilities and employment. For example, an individual 
May be treated in the same manner as all other applicants for @ 
job, but might not be given equal access to that job. A person may 
£111 out an application and be interviewed, but be eliminated as a 
‘potential employee simply because of a disability. This is 
discrimination, although the appearance of the treatment is equal. 


| Recommendation one: That all sections of part I providing 
for equal treatment be changed to equal access to, in accordance 
with the recommendations put forth by the Coalition on Human 
Rights for the Handicapped. 






Point two: We are a committee of the mayor's task force on) 
elderly as well as disabled persons. We note that age as the basis) 
for discrimination is defined as being 18 years or more and less) 
than 65 years. Using this exclusive definition means that the) 
ageing population not only faces discrimination in employment, . 
which is presently legislated by mandatory retirement, but also in’ 
enjoyment of services, goods and facilities and in occupancy of) 


accommodation. 


It is not logical to exclude people from all rights simply. 
because they are excluded from the rights of employment. The 
working committee of the Mayor's Task Force on Disabled and. 
Elderly Persons feels a flexible retirement age is more 
appropriate than the present mandatory retirement age of 65. Many 
people are not ready to retire at 65, while others want to retire) 
earlier. Therefore, we feel that all people should be protected, 
regardless of whether they are elderly or not. | 


| 
| 

Point three is one of the major issues that have come before 
you. The definition of d@iscrimination does not make clear that the 
employer or service provider must be prepared to make minor: 
modifications in order to accommodate disabled people. The term 
"reasonable accommodation" means, one, modifications which allow 
access to premises or facilities; two, modifications which make 
the amenities of the facility usable; three, modifications to or 
provisions for equipment essential to the job duties. In order to 
ensure that reasonable accommodation occurs, it is necessary to 


amend section 16 as well. 


Recommendation two: That section 9(a) be changed to include 
people over 65 years. 


Recommendation three: That sections 9(c) and 16 be changed 
to include reasonable accommodation in the manner suggested by the 
Ontario Coalition on Human Rights for the Handicapped. 


Point four: The definition of "equal" in section 9(e) is 
difficult to understand and appears to limit the rights of those 
protected under the code. The elimination of 9(e) would seem the 
preferable way of dealing with it because any definition, except 
"exactly the same," would limit the application of equal. 


Mr. Sweeney: Excuse me, before you go on, we are havine 
trouble following your numbering system. Are you referring to the 
sections in the bill itself, sections 9(c) and 16? 


Mr. Owen: Yes, I am. 


Mr. Sweeney: Just help me _ then because section 9(c) ii 
my bill refers to the definition of discrimination. It mean 
differentiation resulting in an exclusion, qualification 02} 
preference. I do not see where it has anything to do wit: 
accommodation. I am just not sure I am following you correctly. I! 
that what you intended to mean? | 


Mr. Owen: We are talking about the definition of 
iscrimination. In this case, we are talking about discrimination 
n employment, how the employer treats a disabled person, and what 
is reasonable accommodation in providing for that handicapped 
amployee. 


| _ Mr. Sweeney: Excuse me, I do not want to confuse you. It 
is just that I want to be sure I am using the same numbering 


system you are. Go ahead. I will come back to it later. 


Mr. Owen: We are talking about that definition of 
jiscr imination in section 9(c). 


| Mr. Sweeney: Go ahead. Excuse me, Mr. Chairman. 


| Mr. Owen: Our fourth recommendation is that Section! 9(e) 
pe omitted. We are talking about the difficulty of defining 


"equal" in the bill. 


| Point five: Section 9(j) states what is not included under 
ee ces: It does not state what is included. A nonexclusive 
definition which outlines what is included under services would be 
useful should there ever be complaints. Such a definition should 
include education, recreation, communications, entertainment, 


‘transportation and professional assistance. 
) Recommendation five: That section 9(j) be changed to define 
‘in a nonexclusive manner those things which are included under 


| 
i 





‘services. 


Point six: The necessity of section 10 is evident because 
there are some instances where constructive discrimination may be 
necessary. For example, in setting up affirmative action programs, 
it is useful to know whether disabled people are being hired and 
for what sorts of jobs. Superficially, this is discriminatory, but 
it is constructive. However, such an exemption needs to be stated 
lin a manner which will not provide an easy loophole for 


discrimination. 


Recommendation six: That section 10 be redrafted in specific 
terms, setting out objective criteria for constructive 
discrimination. 

Point seven is another very major issue in the relation of 
disabled persons to insurance companies. Sections 20 and 21(3) 
allow insurance companies the right to refuse insurance for bona 
fide and reasonable grounds. This is vague. The only reasonable 
grounds are that a person's situation or condition substantially 
increases risk. 

| Recommendation seven: That sections 20 and 21(3) be amended 
‘to ensure that the only grounds for refusal of insurance is on the 
basis of substantially increased risk. 


Point eight: Section 21(5) subordinates the Human Rights 
Code to the Employment Standards Act. The same constraints should 
apply with pension funds as apply to other insurance policies. 
Section 21(5) should be modified in a similar manner to sections 
20 and 21(3), with the Human Rights Code Maintaining primacy. 


Recommendation eight: That section 21(5) be modified as 
suggested by the Ontario Coalition .on, Human Rights--forys cae 
Handicapped. 


Point nine: Section 23 provides that funds provided to a 
party by the Ontario government be cut off if employment 
discrimination occurs. This seems a negative approach. More 
preferable would be a requirement for a positive approach towards 
employing minorities. As well, the government of Ontario provides 
funds for parties providing such things as housing, services and. 
education. These are covered by the rest of the code and should be 
included under this section as well. 


Recommendation nine: That section 23 be amended to encourage | 
a more positive approach towards eliminating discrimination and 
that it be extended to all areas covered by the code. 


Point 10: Section 36 serves to place the onus of proof on 
the complainant. It is frequently difficult for a complainant to 
produce hard evidence and it is relatively easy for parties to. 
avoid prosecution. It would seem a preferable approach for the. 
commission to hear the complaint. At that point, it is the. 
responsibility of the complainant to supply evidence to support 
his or her complaint. Once it is determined that there are 
reasonable grounds to proceed with an inquiry, the burden of proof 
should shift to the party that is alleged to have infringed on the | 
right. I am aware, as probably you are, that this also a 
recommendation in Obstacles, in the parliamentary committee report. . 


Recommendation 10: That section 36(4) be amended to ensure - 
that proof of nondiscrimination is required once it is determined 
there are reasonable grounds to proceed with an inquiry. 


Point 11: The working committee of the Mayor's Task Force on 
Disabled and Elderly Persons fully supports the inclusion of a. 
primacy clause and suggests that the wording be such that there 
can be no exceptions, including the Employment Standards Act. An. 
aspect not covered by the proposed legislation is the 
discriminatory clause in the Employment Standards Act which allows 
paying less than minimum wage. There should be no discrimination 
under any act. We want to emphasize that the Human Rights Code has 
primacy that clearly spells out the need for change in acts such 
as this. 


Recommendation ll: -That section 44(2) be amended ‘in. the 
Manner suggested by the Ontario Coalition on Human Rights for the 
Handicapped. 


Point 12: The Ontario Coalition on Human Rights for the’ 
Handicapped further recommended that all persons in receipt of 
public assistance or workmen's compensation benefits should 
receive full protection under the Human Rights Code. People who 
are in receipt of public assistance are often discriminated 
against in areas totally unrelated to their receipt of assistance, 
particularly in the areas of housing, employment and services. 
This would be an important addition to the code. 


. To summarize, the working committee of the Mayor's Task 
Force on Disabled and Elderly Persons urges the adoption of this 
legislation with the changes recommended by our committee and the 
Ontario Coalition on Human Rights for Handicapped. 

Mr. Chairman: Thank you very much, Mr. Owen. Are there 
any questions? 


| Mr. Sweeney: Yes, I have a couple of them. Can I go to 
page three of your report and recommendation number six? Could you 
ibe a little bit more precise there? What are you suggesting? I did 
not follow the argument you were making there and I just do not 
quite understand it. 


Mr. Owen: This relates to affirmative action programs. 
In affirmative action programs you are taking steps to hire 
specific minorities to try to correct discrimination in the past. 
‘I think this occurs with any affirmative action program in regard 
‘to any minority. You have this problem of constructive 
‘discrimination, where you are, in fact, trying to make sure that 
‘in a corrective measure you can then permit those affirmative 
action programs. 


Mr. Sweeney: Could you give me, even in rough terms, how 
‘you would word it to achieve the result you are talking about? I 
‘do not need a precise wording, but so that I understand better the 
‘point that you are making if you were drafting tte 


— Mr. Owen: I think it would be worded that you can enact 
a program--I am not a lawyer. 


Mr. Sweeney: Let me point out the concern that I think 
has been brought to our attention before, if I understand what you 
‘are saying, that is, the whole concept of reverse discrimination. 
As a matter of fact, when the coalition was in here, it made it 
‘very clear that it did not want to introduce that concept. They 
made that as one of their preliminary statements. They said, "We 
‘also realize the inherent danger of doing that." I seem to sense 
‘that is what you are saying. Maybe I am misreading it. 


Mr. Owen: This year, for instance, there are government 
“programs that are attempting to encourage employers to hire the 
handicapped. It seems to me in that situation governments are 
going out, talking to employers and encouraging them. 


You are not setting quotas, but what you have done is spend 
government money to make employers aware that they should consider 
the handicapped, that employers can be told what is needed for the 
disabled. It seems to me that is then an affirmative _ action 
‘program. You are not forcing any of those employers to hire the 
‘handicapped at all, but you are making them aware that there 1S a 
“very real problem in terms of the disabled unemployment record and 
'in percentage of handicapped persons employed. You are trying to 
tell them what is needed or what is not needed. It seems to me 


that people might object to even having that program. 
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Mr. Sweeney: I see what you mean. I guess you are the 
first one to suggest to us that there could be an objection to the: 
government encouraging employers to be more open. l1 have not heard 
that objection before but I think I understand better what you are 


saying. 


Let me move on to page four of your brief and your point 10% 
One of the areas of fairly deep concern that has been brought to. 
our attention by a number of presenters has been the fact that a 
person against whom a complaint has been lodged--and there does 
not appear to be any real evidence, even going so far as to call 
it a malicious complaint--has little protection in this act. They: 
are almost at the mercy of the elements, so to speak. ! 


{| You seem to be suggesting that we go even further still @& 
such a person. That is how I would read your point 10. In other) 
words, basically what we are saying is that for those against whom 
a genuine discrimination can be put, the act seems to cover them 
pretty well. But if somebody goes out of his way to "get somebody" 
he does not like, he can run him right down, ruin his reputation | 
and ruin his business. When it is all finished, he can say, "Oh, a 
am sorry, I made a mistake," and walk away, and the guy is left in 
a shambles. There really is not much in the legislation to protect 


that kind of situation. Now how often it happens, who knows. 


The only reason I bring it to the attention is that the 
concern seems to be that the act is already deficient in that 
sense and maybe we are going to have to deal with that 
possibility. Your point 10 seems to want to go even further and 
make it more difficult. Do you see my concern? Or maybe I am 
misreading what you intend in number 10. 


Mr. Owen: We are pointing out that section 36 serves tc 
place the onus of proof on the complainant. What we are trying t¢ 
do, once a prima facie case of discrimination is established, is 
have the onus shift on to the person who is alleged to have 
committed the act of discrimination. | 
8:30 p.m. 

Mr. Sweeney: Let me take it from another point of views 
I would read into this that you were almost tampering with ¢ 
fundamental principle of law in this jurisdction, that is, you are 
almost saying to the person, "When we are halfway there, from ther 
on it shifts. I do not have to prove you are guilty any more. You 
have to prove that you are innocent." 


Mr. Owen: I will give you an example from my _. ow? 
experience. When I was first looking for a job--I had an MA fro? 
Queen's University--I sent out two letters of application to twt 
community colleges asking for employment. I was just testing t¢ 
see whether there was discrimination or not. In one letter I pul 
that I was handicapped in a wheelchair. In the other letter I dic 
not say anything. They were almost identical letters. | 

In reply to the letter in which I had not mentioned the 
handicap, that community college phoned me back within a wee 
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asking me to come and teach. I never heard anything at all from 
the second letter which offered my services and pointed out that I 
was in a wheelchair. I guess I would ask you, is there any prima 
facie case of discrimination there? By my lights, there is. 


| Mr. Sweeney: I suspect I could bring to your attention a 
number of other people who have experienced the same thing without 
any handicap at all. There could be half a dozen reasons why they 
would not get back to you. One is just plain discourtesy, quite 
frankly, but there could be a number of other reasons. 

I guess my concern is twofold. The first one is the whole 
element of the act that does not seem to provide any protection 
for people against whom unfair discrimination has been claimed. 
That is the one problem. The other one is this tampering with a 
‘fundamental principle of law in the province. Canadian 
‘jurisprudence is that a person literally has to be proven guilty, 
‘even someone who is charged with a criminal offence. I do not 
think you would suggest we go this far. 





| Mr. Owen: My understanding is there are provinces, and I 
think they are western provinces, which go much further than this. 
‘In other words, you do not even to establish a prima facie case of 
‘discrimination. You just have to say that you have been 
discriminated against. Here you still have to produce a prima 
facie case of discrimination, so it is not just a simple matter of 
‘an allegation. 

| aw 

| Again, I am not a lawyer, I am not sure what prima facie 
_ oe means. I am suggesting to you that I can make an allegation 
land I can say so and so discriminated against me. They can 
‘say,"How do you know?" I know. they did. What I am trying to say is 
I think that other provinces, in regard to human rights, have gone 
Much further than this. Again, this is a central recommendation in 
Obstacles. This is the same argument that was used in Obstacles. 
This was the same argument that was used in the coalition thing. 


It gets into a real problem of how you do prove discrimination. 








It seems to me that in the end these things have to be 
decided by the wisdom of the judge. The records usually are in the 
hands of the person who has received the application. Say you are 
applying for a job and have submitted an application. You £iL sout 
the form. You then no longer have the form. The question is, how 
do you get the form back, unless you force the employer to give 
the form back. 


Mr. Sweeney: If I understand the intent of the existing 
act--never mind the amendments--the procedure is that you would 
lodge a complaint. If you appear to have any cese at all, then the 
commission picks up your complaint. 


Mr. Owen: We agree entirely with that. 


Mr. Sweeney: What you are saying here is that the burden 
of proof should then shift to the party who is alleged to have | 
infringed it. You lay the complaint and then the other fellow has 
to come and prove he is not guilty, as opposed to the commission 
having to prove he is guilty. That is a fundamental shift., Lado 
not know whether you intend it or not, but that 1s the way I am 
reading what you are saying. Am I making it clear at all? 


Mr. Owen: I know what you saying, but I think it would 
seem the preferable approach to hear the complaint, in other 
words, that the complaint must be heard. 


Mr. Sweeney: That is the role of the commission to 
determine whether it should be heard. 

Mr. Owen: This is where we are in argument. At what 
stage does the commission decide to hear the complaint? | 


Mr. Sweeney: That is pretty clear in the act, in my 
judgement, anyway. You lodge your complaint and present your 
facts. The commission decides whether in its judgement you have a 
case or not. If they decide you have, that does not mean you are 
right, but that you have a reasonable case. I guess the expression 
is "beyond reasonable doubt." Then they pick it up for you and 
carry it, which fundamentally is one of the key reasons why the 
handicap coalition strongly objected to the legislation that was 
intended about a year ago. 


You might remember that situation. They came before uS, as 
members of the Legislature, and said, "One of the reasons we want 
to be included under the code, rather than under a separate piece 
of legislation, is that once we have laid a reasonable complaint, 
then the commission has to pick it up and prove our case for us. 
Under the other legislation, we had to prove it all by ourselves. 
We were sort of out there, with maybe one person trying to battle 
some major company or even the government." 


Mr. Owen: Personally, I was not here last year. I was 
away on sabbatical. 


Mr. Sweeney: I am sorry. When you referred. to the 
coalition, I assumed that you had been aware of it. | 


Mr. Owen: I was away on sabbatical when I heard about 
it, but I completely agree with their stance. I think that 
introducing separate legislation was really not a correct move or 
the part of the government. But that is old history. I am not ¢ 
lawyer, so I do not know these terms, but we seem to be caughi 
somewhere between prima facie, a case on the face of it, anc 
beyond a reasonable doubt. 


I am arguing that if there is a case on the face of it, yov 
go ahead and investigate that complaint fully. You then do not 
have to keep arguing and arguing because you do not have the 
evidence in front of you. Does it not make sense that if you haw 
a complaint, and on the face of it there seems to be a complaint: 
that you try to get that evidence in order to make sure that 
beyond a reasonable doubt, there is discrimination? | 


What you seem to be arguing for is that you should try tt 
judge his story as it comes out of his mouth, that you do not tr) 
to judge the story with the evidence. Surely you should have thi 
evidence in front of you. That evidence, I would submit, is in thi 
hands of the employer, is quite often in the hands of the perso)! 
who is alleged to have committed the discrimination. ! 


Mr. Sweeney: I do not want to prolong this. I think my 
point of departure is that there is a significant difference 
between the commission taking up your case and investigating it on 
your behalf and carrying that investigation as far as it can, 
which I would totally agree with, as opposed to what I understand 
your proposal could mean, that the commission could come to an 
employer and say, "We have been led to believe that you have 
discriminated. Now prove that you have not." That is a real twist. 
That is where I have problems. I think we could talk about it a 
long time. We have both made our point. 


Mr. Owen: I hope I have made mine. 
| Mr. Sweeney: Yes, I understand it, and that is really my 
‘only purpose in raising the question, to be sure I understand what 
‘you were saying. 
| 


| Mr. R. F. Johnston: I have just a few questions of 
‘clarification on the number of the items you go through. You feel 
‘that the recommendation of equal access to rather than equal 
treatment handles the concerns that you have. 


8:40 p.m. 


| Mr. Owen: Yes. Again, it is a difficult matter to find 
‘the correct wording. The coalition raised this point originally, 
and I think did a superb job because it gets you into that whole 
-pusiness about equal treatment. I have gone throught this argument 
before. It gets into the question of anybody can enter this 
‘pbuilding, but if you are handicapped you cannot enter the 
building. But at least the building is treating you the same as it 
is everybody else. The building is still the same; therefore, it 
is an equal. It has not discriminated against me. But whoever 
built the building did, consciously or not. The point is, however, 
I do not have equal access to that building. 


The same thing goes for services, if services are 
inaccessible. They are giving equal treatment to whoever 
approached them because it is a sort of passive situation. The 
point is that the handicapped cannot get equal access. My 
conclusion is that equal access should cover it. 


| Maybe it is the word "access" that bothers people, but for 
‘the disabled access has a very strong meaning. It is a meaning 
'that has been developing over the years. It first occurred with 
respect to buildings because you talk about accessible buildings 
‘and accessible service. Then, of course, what has happened is that 
'term "accessibility" has developed into, almost in philosophical 
terms, accessibility to all kinds of things. 


Mr. R. Fe. Johnston: You would have to define it, I! 
“presume. 1 will come to that as we come to "equal" as we go along. 
| How did you get into the building tonight, by the way? 

Mr. Owen: There is a ramp. In the last few years, I know 
_the government has made this building accessible. 


Mr. Re. F. Johnston: Do you consider the back door to be 
accessible? 


Mr. Owen: I understand there is a ramp around the front, 
but I have not seen it. 


Mr. R. F. Johnston: It is in the process of being built 
just for the one day when there will be a day for the disabled out 
front, but it is a temporary ramp. Do ‘you "think /*thatouas 
appropriate access to this kind of building? | 


Mr. Owens Yes. 
Mr. R. F. Johnston: You do. 


Mr. Owen: It is far better than the situation used to 
be. Let's put it this way. If you have a building that is being 
designed, it should be designed with an accessible front door. The 
building code says accessible from any door. But when you have an 
existing building which has to be renovated and modified, then it 
is a question of what provides best access at least cost. 





Mr. R. F. Johnston: I think that is the case. I find it 
hard to understand that would be the case for a building for the 
people. Access should be equal, in very specific terms, in this 
building. | 


On your age recommendations, you raised the question of the 
upper limit. You have not addressed the matter of the lower limit 
of 18. We have had a number of recommendations brought forward for 
either abandoning the age in the act altogether or lowering it tc 
16 because of a certain group of anomalies. 


Mr. Owen: You are obviously asking for my _ persona! 
feeling. I must confess that our committee aid not deal with this 
question at all. I am not going to comment on that. 


Mr. R. F. Johnston: In your definitionn of “equal", you 
recommend that section 9(e) be omitted because of the difficult; 
with the definition. Because the word would be used, whether witt 
equal treatment or equal access, there would be an interpretation 
of it if such a thing went to the courts or whatever. Do you no! 
feel it is safer to have a definition of some sort there, rathe) 
than to have it left out altogether? 


Mr. Owen: I think I will just stand behind the comments. 


Mr. R. F. Johnston: I just wanted to make = sure 
understand and am clear on all of these things. 


I have been looking at recommendation seven on insurance. 
have been of the opinion that we should just eliminate thai 
section altogether, but your wording there strikes me as bein 
pretty good, "The only reasonable grounds are that a person’ 
situation or condition substantially increases risk." 


| Mr. Owen: Yes. Let's put it in terms of insurance 
companies. There are certain disabled people who do have very 
short life spans, or whose spasticity will cause problems in 
certain situations. There is no doubt that will occur. The real 
question is that insurance seems to regard the disabled in a much 
more severe way than they really should be regarded. 


) 


i ; 
I can give you an example on personal grounds. I bought a 
house five years ago. When you buy a house, you get all kinds of 
people on the telephone trying to sell you mortgage insurance. I 
was not too interested in it, but I thought I would explore it. 
What happened was that in the course of the conversation I finally 
said, “Will my disability cause any problems?" That person tried 
to get off the telephone so fast it was really incredible. Yet a 
person's mortgage lasts about 20 or 25 years, and there are 
paraplegics who are still around surviving the Second World War. 

| There you have an insurance man who just heard the word 
"disabled" and was determined not to get into the whole question 
of mortgage insurance. He got off the telephone not knowing who he 
was talking to, how long the person had been disabled or what the 
degree of severity of disability was. I think that insurance is a 
very serious matter. Personally I am covered by group insurance so 


this does not affect me day to day. But it is a very important 


matter because people buy insurance, and I think if they buy 
insurance they should be protected against discrimination and 
unfair views of the disability of the person. 

| : pe me% 
| Mr. R. F. Johnston: One of the disabilities often taken 
into account by insurance companies is being a woman. At various 


times I just raise that. 
Mr. Owen: They have longer life spans. 


Mr. R. F. Johnston: Exactly. I am a little concerned 
that we move to an actuarial base for allowing discrimination, 
which is essentially one of the things. I like your idea of risk. 
I prefer that to just the actuarial concerns that are often raised 
by the insurance companies. 


| In recommendation nine, you are concerned about the negative 
approach to section 23. I presume you do not want to get Pid oet 
section 23, but you want to add to it some clause which gives 
benefits to groups which, in contracts with the government, would 
take on an affirmative action program and that kind of thing. It 
seems to me that one does have to have that notion of penalty as 
well. 


Mr. Owen: This gets back to the earlier point about 
constructive discrimination. If you get right down to it you can 
Say why do the disabled have to be covered by rights and so one. 
Nobody has hate-the-handicapped campaigns. At the same time, what 
goes on in codes is that you are protecting certain groups and the 
handicapped, the disabled, as much as any other groups, suffer 
discrimination and need to be protected. 








| ! - [ 


There comes a time, obviously, and this has affected the 
disabled in almost every area of life, where you first try the 
voluntary approach. We tried that with accessibility. Nothing 
happened. You then have to enact a code. 


Right now we have unemployment. We have always had high 
unemployment among the disabled. In some way, they are always 
going to have a higher rate of unemployment. But at the same time, 
there comes a point in which voluntary action on the part of the 
private sector does not seem to be helping the employment of the 
disabled. In other words, there is discrimination. We have, on one 
hand, protection of the disabled from outright discrimination and, 
on the other hand, that attempt to encourage employers to look 
seriously at it. That is the need for affirmative action programs 
on behalf of government. 


Mr. R. J. Johnston: One thing I missed is the definition 
of “reasonable accommodation." My thought had been just to have 
some sort of that put into section 16. Your suggestion is we gc 
back to definition, under section 9, and try to come up with 
something. Do you mean that we should take your three-point 
definition of reasonable accommodation, or something like that 
using those points, and specifically insert that in 9(c) after the 
definition of “handicapped," or the definition of discrimination, 
in 9(c) perhaps, but someplace there. Are you suggesting that we 
put in that kind of statement? 


Mr. Owen: I think so, yes. The reason I say that is it 
gets into the question of how important are your definitions anc 
how important is the bill as a guideline. I think it definitely is 
as a guideline, and it would be very useful as a definition. 1 
would suggest that they be included. | 


Mr. R. F. Johnston: In recommendation 11, in which yov 
are dealing with the question of minimum wage, et cetera, you are 
specifically thinking of sheltered workshops and that kind of 
thing, which have been abused. : | 


Mr. Owen: Yes. This is a very thorny question because, 
on the one hand, you have the situation of disabled people whc 
cannot perform a job they applying for at the same rate as the 
nondisabled. You would hope, of course, that they would go intc 
another job. But I think it is wrong for them to say, "Take that 
job at less pay" on the grounds of their being disabled. I think 
if they cannot do the job, they probably should be refused the jot 
rather than be paid less. 


It is a terrible comparison, but when. we talk about 
discrimination regerding women, the interesting thing is. that 
there was discrimination against women in employment, but the 
women got jobs and were paid less. That is the way it works. 
Again, it is a thorny issue. I still think there must be better 
ways than sheltered workshops in order to meet the employment 
problems of the disabled. | 


Mr. R. F. Johnston: I agree with you. 





Mr. Owen: I do not know what they are, but I think it is 
wrong to encourage sheltered workshops as a way of meeting the 
employment needs of the disabled. They can pay them less than the 
minimum wage, and we get the situation of disabled people being 
referred to sheltered workshops aS a_ solution to their 
unemployment problem. That is what I worry about. 


Maybe some of you have seen David Freeman's play, Creeps. 
David Freeman does a very good job on that. There is a person whom 
they did not know what to do with and they sent him to a sheltered 
workshop. Of course, he has done the best satire which has ever 
emerged on sheltered workshops. It is a very thorny question, but 
FE think that in the end you have to try to-- 

, Mr. R. F. Johnston: I agree with you. I am not trying to 
be provocative at all, but I think there might be quite a bit of 
discussion about that notion in committee. 

| Is your concept that the sheltered workshop might, instead, 
‘be better operated as a treatment or rehabilitation centre, in 
which a person would be receiving funds, essentially in terms of 
pension or whatever, and not be receiving token remuneration, and 
that other than that, people who are going to be employed 
generally would have to fall under both the human rights act and 
an amended Employment Standards Act? 











Mr. Owens Personally, i justified in my own mind 
sheltered workshops in that way. I know the situation in Toronto 
‘is better now because there is transportation. But it seems to me 
initially sheltered workshops were primarily another place to go. 
‘You all know that the rate of transferral from sheltered workshops 


‘into the ordinary working world is not high. 


The problem I have with this issue is that I am being very 
‘presumptuous in speaking on behalf of other disabled people who do 
like sheltered workshops. Philosophically, 1 have my own stand. 
‘But I know there are people who have grown up with sheltered 
workshops and like them; so it is not for me to say abolish them. 
But I think there is a real question about payments and so on in 
regard to sheltered workshops. 


| Mr. R. F. Johnston: Mr. Chairman, I have only one more 
question. I feel you are getting edgy here on my right. I have 


great peripheral vision. 


Your last recommendation is not, in fact, a recommendation. 
It is just a statement. The whole question of a@iscrimination in 


| receipt of public assistance has all sorts of indirect 


applications in terms of discrimination. At the moment, public 
assistance is not included under section Il. Section 1l is on 
services where it is omitted. Section 2 has all to do with 
accommodation. It was essentially raised because of the problems 
family benefits mothers had of getting accommodation in Sarnia and 


other locations and they became fairly infamous cases in the last 


couple of years. 


I understand what you are saying about adjusting that to 
Meet services so that there would be no discrimination on that 
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basis to do with services. But I am not sure how we would work it 
into the sections on employment, given that the wording of the 
employment implies that somebody has employment and, therefore, 
would not likely be on public assistance unless he was on 
Workmen's Compensation Board benefits. 


Mr. Owen: If you take a look at people who are in 
sheltered workshops, they are receiving nominal sums in addition 
to their pensions. In fact, you could find a lot of disabled 
people. I am thinking of one example of one person who got a 
contract and tried to arrange the contract so that it did not 
jeopardize his pension. The contract is not going to continue or 
be prolonged. If it does, then he would get off. They arrange it. 
This is going on. That person does not have permanent employment, 
but does have some employment which adds to his income from the 
pensions. It is arranged so that he does not exceed the guidelines. 


Mr. Lane: Mr. Owen, you made some very good points in 
your presentation. The insurance projection you made was very well 
done because I have had a lot of experience in the insurance 
business. I made my living out of it for 25 years. There are 
situations where the risk is increased, not necessarily because 
one is handicapped but because of something else maybe. | 


I suppose a handicapped person is sensitive to his handicap 
to the point that the gentlemen who was talking to you on the 
telephone was probably a damned poor insurance agent and was out 
to find an easy way to insure you. I used to do the opposite. It 
was a challenge to me. If I could help the person get insurance he 
needed, then that was something I had accomplished. It may have 
been that it was not necessarily the industry discriminating 
against you, but it may have been one agent who wanted an easy 
dollar and thought, "Well, I have to go through a lot of hassle to 
get this man a policy, so I won't bother." But you have got it 
straight that there are certain circumstances where there is an 
increase in the risk. 


Mr. Owens: Sure. 


Mr. Lane: When Mr. Johnston mentioned insurance, I am 
not too sure whether he thought the insurance company was 
discriminating against women or not. Women get insurance cheaper 
than men do because they live longer. 


Mr. R. Ds Johnston: Exactly, it is reverSé 
discrimination. 


Ms. Copps: They are better drivers. 


Mr. Lane: I waS not too sure how you were comparing that. 


Mr. Sweeney touched on a point of interest to me. but I dc. 
not think he quite got it clarified to my satisfaction. I guess 
maybe it comes under section 16. In any case, being the devil's 
advocate for a few minutes, assuming I want to hire somebody for é 
position, I put an ad in the paper and I get six applications. 1 
interview all of these people and they are all capable. One oi 
them happens to be a handicapped person, but he or she is still 


capable of doing the job. For some reason or other, I hire one of 
the other five. What I am worried about is giving privileges to 
one person and taking them away from somebody else. 


! The handicapped person can scream discrimination if he 
wishes because he was capable. But, for some reason, I chose the 
other person. If I had hired the handicapped person, the other 
five people who do not have a_ handicap  cannot- scream 
discrimination because they just made an application for a 
position and did not get cite 


How can you be fair to everybody? I would like to hear your 
version of that very simple scenario that I project. 

9 p.m. 
| Mr. Owens: My reaction is that in any society we have 
people who are discriminated against. Let's take our society. In 
our society we have people who are discriminated against. Usually 
they are minorities, for some reason or other. In a sense we tend 
not to discriminate against the majority. 








| The five people who applied to you are the majority. They 
have been treated in a way, and you have picked one over the 
other. I do not know if that is really answering the question, but 


I think what we have to be aware of is the difficulty disabled 
people have in getting jobs. 








i 


| The question comes: Why? Sometimes it is that they are 
disabled and are applying for jobs which they are not able to do. 
But if one submits an application and that person's qualifications 
are equal, then that disabled person must be considered fairly. 
‘Then it gets into the question that surely, in your own mind, you 
| 


have reasons why you have hired one person over those other 


people. If you can justify that, okay. 


| Say you have interviewed five nondisabled people, you 
probably have discriminated against one of them anyway, whether it 
is a like or dislike or whatever or your estimation of his work. 
(On what grounds can anyone say that you have discriminated against 
| them? 
| The disabled person because of his Gisability often does not 
meet a receptive attitude on the part of the employer. If you do 
‘not have human rights, it is very easy for that employer to 
continue in his nonreceptive attitude towards the disabled. It 
gets into that whole sense of the grounds or the record of 


unemployment on the part of the disabled group. 


| I guess I am just saying that those five other people are 
part of the majority of the population. They are discriminated 
against on the grounds of your emotional attitudes in terms of 
‘likes or dislikes in sizing them up. But the disabled person might 
apply to somebody who would say, "He's a@isabled; he cannot 
possibly do that job." Therefore, there is no attempt to try to 
allow him to see if he can do the job, even though his 
| qualifications are the same as those of the other five. 
i 





| 


Maybe I am not making myself clear, but that is about thr 
best answer I can give. 


Mr. Lane: I guess what I am saying is that if I hire one 
of the chaps because he happens to be more compatible with me or 
whatever, the other four able-bodied people have no recourse. They 
have applied and they have not got the job. 1 have no reason t¢ 


, 


tell them why I did not hire them. But if the disabled person oa 
screaming to the commission that I discriminated against him, ther 
I have to answer to the commission. | 


Mr. Owen: The situation is that disabled people, by anc 
large, have been refused those jobs in the past and the employer 
has not had to offer a reason why. I offered my own little example 
earlier tonight. If the disabled are protected in the Ontaric 
Human Rights Code, that employer is going to be forced tc 
re-evaluate his own attitudes towards the disabled to take a MOre 
serious look towards that disabled person as an employee. In other 
words, he knows he might be faced with a threat of discrimination. . 


He is going to have to rethink his attitudes. In other 
words, a person might say, "There is another disabled person; 
we'll just write him off now." Do you see what I think the 
difference is? If an employer knows that he cannot discriminate 
against the disabled person, he will be forced to take _ that 


j led so much more ,seriously,. when iscovers that the 
garoes tow e he has put on his short {ist ss afaahiece 


Mr. Lane: I was assuming that after I had interviewed 
all the people, I realized. they were all capable of the job, 
including the disabled person. Yet the disabled person is the only 
one who has any rights under this amendment. 


Mr. Owen: In a way, you would have been a good employer 
before. There used to be health questions on forms and that was an 
easy way for people to write off the disabled before they even got 
to the interview. 


Mr. Lane: I am not going to belabour the situation. I 
think we understand what each of us is saying. 


On going beyond 65, I can certainly appreciate the need for 
Many people to work beyond 65 and to want to work beyond 65. Where 
would you cut it off? | 


Mr. Owen: I am not the right person to ask. Obviously, I 
think there is a question of freedom of choice here. It is going 
to cause problems for employers because they are going to have to 


say, “Sorry, you cannot do the job any longer," and that is going 
to cause problems. : 


There is a question of choice here. Of course, the whole 
related question here is that it affects pension plans and so on 
too. Our recommendation is for not setting it. || 

Mr. Lane: So you would leave it open. 


Mr. Owens: Yes. 


Mr. Lane: Regarding advisory capacit fe) 
| ie should be open to persons of Se eee ns Cone ae 
io hire me in an advisory capacity and I am 75 and have something 
lo offer. But, aS you point out, especially with the Canada 
vension and most of the company pensions, at 70 there is a problem. 


| Mr. Owen: It is going to cause a great problem. 

} 

| Mr. Lane: What would you do about lowering it to 16 from 
82 We have had people here who pointed out that there are two 
rears where that young person really has no protection. What about 
‘oming down to 16? 

. 

| Mr. Owen: 1 have not thought very much about it. You 
ave to prevent discrimination against all people somehow. If you 
llow discrimination against people up to 18, there is something 


yong. 





| . The other point is the question of responsibility. At what 
ige is a person responsible for entering into contracts and so on? 
fhat is the other side of that. 

| Mr. Lane: The age of majority. 

Mr. Owen: I ao not know what the proper age should be. 
ersonally, I see the problems in that clause as it now stands, 
ut I do not have anything to offer on that. 


Mr. Lane: I want to congratulate you on the guality of 
our brief and thank you very much. 


| 
| Mr. Chairman: We have gone on a considerable time, so I 
hink we have to get on. hiev' 


| Ms. Copps: I have a couple of questions which have not 
een addressed by any of the previous questioners. 
Mr. Chairman: Is it on clarification of the brief? 


| 
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Ms. Copps: Yes. On your definition of reasonable 
ccommodation, in many of the other sections you have gone along 
ith the coalition, yet in this you are different. 


Mr. Owen: No, I don't think so. How are we different? 


Ms. Copps: The wording is a little bit different. 





Mr. Owen: I think the wording in ours is less legalese; 
.t is much clearer. 


Ms. Copps: Yours is a little more specific. 


One of the areas that you really do not get into, which I 
chink they intend to, by reading their definition a little more 
slosely, is the area of job modification as opposed to physical 


nodification. You do not really get into that too much in those 
three areas of reasonable accommodation. 





Is that tthe intent? Have you specifically restricted) 
yourself to physical amenities? 


Mr. Owen: I think we have reached up pretty well on the: 
physical amenities. 


Ms. Copps: The reason I am asking is that in a number off 
the other sections you just state you would go along with the: 
coalition's position. I wonder if you have had a discussion and 
why you have decided to divert from their position on this 
particular recommendation, although philosophically you are fairly 
similar. 


Mr. Owen: Yes, we are veo close. 


Ms. Copps: Have you had any discussion .because it seems’ 
that their definition of reasonable accommodation goes a little 
further than yours? I wonder whether you deliberately decided to 
moderate your position. 


Mr. Owen: We have not couched ours in legal language as 
they have. Other than that, it is very close. We have put it in 
simpler, plainer language. But we have no argument with them. 


Ms. Copps: But you also do not get into the definition’ 
of job modification, other than from a very physical, structural) 
aspect. They are looking at reasonable accommodation, including. 
taking the essential duties of the job and applying them. 


\ 
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Mr. Owen: Personally, I would agree with that. It is not: 
in our brief but this is the whole concept of definition of job.) 
It is making the committee aware that you can add duties on to the 
job that would exclude the disabled. It iS an easy way to exclude: 
them. The other thing is it gets into the whole definition of job 
performance. That is another philosophical concept. It is not in 
our brief and I do not think even the coalition raised that issue. 


If you emphasize the physical, I think it is easier to 
understand. What we are also doing, I think, in raising the: 
physical aspect is trying to point out that an employer should not. 
rule out the disabled person out of hand because he thinks he has: 
to buy all kinds of special equipment and so on. 


Let me give you one example here too. I was thinking about’ 
this question. Years ago when there was legislation regarding 
women in the work place, one of the things that came out, of 
course--and this is in the movie "Norma Rae"--was the provision of 
washrooms for women. You now have washrooms for women and you have: 
washrooms for men. The question now is making sure that those’ 
washrooms are accessible to the physically handicapped. It seems’ 
to me in that way it is a continuation of some of those same) 
provisions. It is trying to focus on to the physical accommodation... 


Copps: I just have one other question. You do not! 
address at all the fact that these amendments to the Ontario: 
Building Code will not be tempered by the changes in the new code. 
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Mr. Owen: We are in favour of primacy and we would hope 
shat this law would take precedence over the Ontario Building Code 
in regard to these things. That is an issue that we think is 
sovered in our discussion of primacy. 





| Mr. Chairman: Thank you very much, Mr. Owen. We only 
lave two groups tonight and we appreciate the time you took to 
slarify your brief. Thank you very much for appearing before us. 


i] 
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Mr. Owen: I am very glad to have had the opportunity. 
Mr. Chairman: Mr. Tomczak. 


| Mr. Tomezak: I am here with another member of our 
executive, Don Brant, who will be available to answer questions. I 
will present the brief. I think it is just being handed around 


how. Perhaps I will just wait until you all have a copy of the 


| I woulda like to make it clear that I was authorized to come 
here by the executive of the Metro NDP to address two particular 
concerns. Obviously, I think, the NDP as a provincial party would 
have many other concerns with respect to the bill. Probably our 
member s are dealing with some of those. 


As a municipal party we feel that these are two particular 
areas that have municipal interest. We have specific policies in 
these areas and that is why we are bringing them forward to you. 
The two areas are discrimination against families in rental 
accommodation and the inclusion of sexual orientation in the Human 


Rights Code. 


In a time of severe housing shortage, families with children 
have been the victims of systematic discrimination, mainly by 
corporate landlords. A few years ago many owners of large 
apartment buildings began a policy of banning tenants with 
families. There is no law that prevents them from doing so. 


Families with children have a more difficult time in renting 
accommodation than do childless people because the cost of 
dependants leaves only a minimal amount of money for rent. In 
Metro Toronto, families with children have an especially hard 
‘time. Two thirds of the residents of Metro Toronto are tenants, 
‘and four fifths of these tenants live in large apartment 
buildings. When the owners of these buildings conspire to ban 
‘families with children, as many have done, then family life in 
Metro Toronto is under severe attack. 


There is no so-called right to ban children. Children do 
‘have a natural right to a place to live, just as do the members of 
j j Manitoba ana Quebec all 
‘any other minority group. New Brunswick, anitobé 
‘ban such discrimination by provincial legislation. So do many 
‘countries other than Canada. The furthest that the government of 
‘Ontario has come is to pass enabling legislation giving the city 
of Toronto the power to ban this kind of discrimination. 
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I would just like to interject that last night the mayor 's 
committee on race relations in the city of Toronto passed a 
recommendation that discrimination on the basis of adult-only 
buildings be outlawed. Perhaps you will be getting another 
presentation from another mayor's committee from the city of 
Toronto. 


Therefore, at present, the only legislative authority to ban 
this discrimination is held by the city of Toronto. Unfortunately, 
the bylaw which city council passed in 1976 is so toothless that 
it gives no protection to families with children. This has come 
about because the powerful corporate landlords launched a massive 
campaign against the bylaw and succeeded for a time in diverting 
attention from the campaign for rent control and in weakening to 
political support for families with children. 


Furthermore, tenants with children in other parts of Metro 
or in other municipalities of Ontario will receive no protection 
from a bylaw of the city of Toronto. This is a matter of human 
rights. Discrimination against children is just as bad as is 
discrimination for reasons of race, religion Or sexual 
orientation. We, therefore, ask that the Human Rights Code be 
amended to ban discrimination in rental accommodation everywhere 
in Ontario. 


Perhaps I could just interject again, and this is something 
that someone who has a young family feels very intensely about. 
Given the current situation with the interest rates and the 
extreme difficulty of buying housing, I think it is unfortunate 
that there are any barriers to families at all. I know that for my 
wife and me it waS a major worry as to where we would live. We are 
fortunate that we bought a house about a year and a half ago very: 
inexpensively. But it is clear, I think, from everything that is 
going on at the present time, and all the press reports indicate 
it, that very few people can actually afford to buy a home. I 
think it is unfortunate that there is any discrimination in rental 
accommodation for people with families. It makes it extremely 
difficult for people to even conceive of having a family. I would 
hope that the committee would address that. 


To move on, the widely acclaimed 1977 report of the Ontario 
Human Rights Commission entitled, Life Together, stated: "Because 
they are not protected from discrimination on the grounds of their 
sexual orientation, many people in Ontario who are homosexuals 
live in constant fear that they may lose their jobs, their living 
accommodation and other basic necessities, if their sexual 
orientation becomes known." 


Homosexuals should be given "the same protection against 
discrimination which is provided to their fellow citizens, by 
including ‘sexual orientation’ as a ground on which discrimination) 
is prohibited by the code." | 


We of the Metro Toronto Area Council of the New Democratic 

Party of Ontario totally agree with this section of the report. 
During the last six months, as vicious a campaign of hate 
literature as ever has been launched against any vulner able 
: 
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minority group has been unleashed against homosexuals and others 
who choose to speak out for gay concerns. The February and June 
-aids by the Metro Toronto police against the gay bathhouses 
howea the same type of brutality and vindictiveness as did the 
ogroms launched elsewhere against other oppressed minorities in 
she past. It appears that there is no recourse under the Human 
rights Code of Ontario for those offended. 

' The policy of our provincial party is very clear on the 
issue of sexual orientation. It states: "Therefore, be it resolved 
that the Ontario Human Rights Code be amended to include the term 
"sexual orientation' in order to assure the basic civil rights of 
yomosexual men and women." 


2: 20 p.m. 


| In order to make this policy a reality, the Metro Toronto 
Area Council of the New Democratic Party established the following 
s0licy: Regarding Metro and area municipal employees, the Metro 
NDP supports the protection of employees of Metro Toronto and area 


, 
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municipalities through the provision of clauses banning 


jiscr imination on the basis of sexual orientation. 
Regarding social services, the Metro NDP supports the 
orovision of sympathetic social service resources for members of 


the gay community. 


Regarding education, the Metro NDP supports the continuing 
efforts made by NDP trustees to eliminate discrimination against 
gays in the school system. ) 


Regarding police, the Metro NDP supports the efforts of the 
Toronto gay community to eliminate the harassment and 
unsympathetic treatment of the gay community by the police. We 
also support the right of gay employees of the Metro Toronto area 
police force to be protected against discrimination on the basis 


jot their sexual orientation. 


We, therefore, ask that the Human Rights Code be amended to 
include the term "sexual orientation". 


If I could very briefly interject my own comment, I feel 
that for a long time in which this was not an issue it might be 
something about which people could say, "Okay, we do not want to 
‘really deal with it; it is not an issue; it is not really being 
discussed by society." In the last few months it has become very 
clear that it has become an issue. By refusing to move on it, the 
effect is a climate has been created in which it is being said 
‘that discrimination is okay. By not moving strongly on it, once 
this kind of discrimination becomes a clear issue in our society, 
we are in effect saying that discrimination is okay; it (Ss all 
right to go out and launch hate campaigns. 


I know for the Metro NDP our policy came as a direct 
response to the events of last fall. We adopted that motion I 
‘read, this four-point motion, in September and it was passed 
‘recently by our convention. We have spoken out in the past, i1n 
February, as a result of the bathhouse raids. I know the reason 
‘the Metro NDP tried to come to grips with it is as a result of the 
events of the last few months. 
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s To finish, these proposed amendments to the Ontario Human) 
Rights Code do not talk about abstract principles. They speak of} 
particular liberties which should be guaranteed to all members of: 
any democratic society. 


Mr. Eakins: In regard to housing for those people with 
children, what you are asking for here 1S some protection for) 
these people with children. | 


Mr. Tomezak: I think specifically we are asking for the: 
removal of section 19(4). | 

Mr. Eakins: Metropolitan Toronto or the city of Toronto, 
which I suppose is the main area where complaints would arise, has 
that opportunity, it seems to me, separate from this Bill 7. Why} 
is it not working here? Why would it work in Bill 7 if it is not 
going to work in Metro Toronto or the city of Toronto? 


Mr. Tomczak: We should be clear. My understanding is 
that it is only in the city of Toronto. It is obviously something 
that is a political issue; it is a fight that has been going on in 
city of Toronto politics for several years and council has not 
dealt with it adequately. It is something that the Metro NDP feels 
strongly about, that city council should deal with it adequately, 
but it has not. 


Mr. Eakins: Are there not enough supporters on city 
council? 


Mr. R. F. Johnston: They are short of a majority. 


Mr. Eakins: My concern is that here we are talking of 
making this a part of legislation in Bill 7, yet in the largest 
Municipality of Ontario there is an opportunity to make it work’ 
and you have elected people, but you say they are not making it 
work. 


Mr. Tomczak: Perhaps one way of looking at it is that it 
should be clear that children are a minority. I think one of the 
purposes of the Human Rights Code is to protect minorities. Often 
in society the majority does not necessarily agree that all 
minorities should have certain rights. What we are saying is that 
in a democratic society even children should have rights that 
should be protected. It is something that should not be left up to 
the whims of the currently elected municipal councillors. It 
should be a fundamental right that families have access to 
housing, except that we have two limitations. I am not sure that 
they may get into senior citizens' housing and owner-occupied 
flats. 


Mr. Eakins: Do you feel that all areas. should be 
required by legislation to accept families with children, or 
should there be some exceptions? 


Mr. Tomczak: I think I just made it clear. Perhaps it 
was not clear in the brief, although I thought it was. What is 
exclusively for senior citizens and owner-occupied flats. I think 
the act does outline those areas. We are specifically asking for 
section 4 to be removed. I think that section is very clear in the 
kind. of housing it 2s meterring to. 
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Mr. Sweeney: Section 4 deals with employment. 


Mr. Tomczak: I mean section 19(4), I'm sorry. 





Mr. Sweeney: Mine is a supplementary. In section 9 of 
che bill indicating definitions, it says, "Family means persons in 
a parent and child relationship." Under section 2 of the bill, it 
sayS, "Every person shall have a right to equal treatment in 
xecupancy of accommodation without discrimination because of 
family." 

: 
be Mr. Tomczak: If you switch to section 19(4), you will 
find a very clear limitation on that right. It is certainly the 
case. throughout Metropolitan Toronto that many large apartment 
suildings fall under that section and access to those buildings by 
seople with families is not allowed. 

Mr. Sweeney: You would want section 4 eliminated so that 
section 2 would apply. That is your point. 

Mr. Tomczak: Yes, exactly. 

| Ms. Copps: Would you carry the concern for the children 
aS a minority group to the extent of excluding any age restriction 
in the act? 


| Mr. Tomczak: Perhaps you could tell me where the act 
specifically refers to that. 


| Ms. Copps: The present act specifically refers to people 
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between the ages of 18 and 65, so there is, in fact, no protection 
for children in any way, shape or form. I just wondered whether 
your concern for children as a minority group would extend to 
their inclusion as an interest group by eliminating the lower 


limit on the age description. 


! Mr. Tomezak: There are two things. I would think that 
from the sections that Mr. Sweeney read out it is clear that 
families, which children are a part of, do have ‘some rights. 


Ms. Copps: Yes, but the code defines age as between the 
18 and 65. 1 wondered whether you would agree to having a lower 
limit eliminated. 

| Mr. Tomczak: My personal opinion is one matter. I cannot 
commit the Metro NDP to a new policy on children's rights. 


| Ms. Copps: Your concern about children as a _ minority 
group would not go that far. 

Mr. Tomezak: In terms of this brief, that is right. In 
terms of my personal feeling, children's rights are something iL 
feel very strongly about. I hope you understand that I am here to 
represent two specific policies that we have adopted in the NDP. I 
am not in a position to make policy for our party. 

| Ms. Copps: I have another question which you may not be 
‘lable to answer either. Do you have any thoughts on the alleged 
search and seizure provisions in the act? 
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Mr. Tomczak: It certainly iS a controversial area. It ibs 
not clear to me that it deals directly with our party municipally 
We have not discussed that particular issue, so I am not prepares 
to speak on it. I would hope that our provincial representative: 
in. the New Democratic Party would deal with all sections of thi 
act. As the municipal wing within Metropolitan Toronto, we havt 
clear policies in specific areas that affect municipal politics 
We do speak out in larger concerns occasionally, but only after we 
have done it through our council and our executive have had those 
kinds of debates. 


Ms. Copps: I have just one other question which does tis 
in with the idea of housing. You are prepared to go along with the 
exceptions that are developed in the act with respect t 
owner-occupied dwellings. You did mention that as one exception, 
Would that also include the other provision in the act whict 
applies to owner-occupied dwellings with four units or less, a: 
opposed to the shared kitchen and/or bathroom? They talk about twe 
areas. Shared kitchen and bathroom iS one and owner-occupiec 
dwellings of four units or less is the other. 


Mr. Tomczak: My understanding of our policy is that it 
is flats. So that is clear. On the four units, is it separate 
entrance that you are talking about? 


Ms. Copps: Four units, right. 


Mr. Tomczak: I would assume that we are asking. that 
there be no discrimination. 


Ms. Copps: You would not be prepared to go along witt 
the present exception with respect to the four-unit, 
owner-occupied building, but you would be prepared to go alone 
with the exception that applies to owner-occupied dwellings that 
share a kitchen or bathroom? | 


Mr. Tomczak: Yes. 


Mr. R. F. Johnston: For clarification, that is only for 
Marital status. 


Mr. Tomczak: I would want to see the act specifically. 


Ms. Copps: He brought it up with respect to the issue of 
children. 


Mr. R. F. Johnston: We are saying that the exception ir 
the act for four units is only for marital status, as I understané 
cts ; 


Ms. Copps: But I am asking, if he had the inclusion of 
children, or the removal of that section, would he then agree or 
disagree with the inclusion of the exception referring to the two 
categories? 


Mr. Tomezak: I am not familiar with the exact wording in 
the section. I would want to see it before I respond. 


Zo 


Ms. Copps: Basically you have the one which is’ the 
wner-occupied sharing kitchen and bathroom, and the second which 
me referring only to marital status at this point, but if you 
ncluded sexual orientation and/or children, you could get into 
he other -- 


Mr. Tomczak: I understand. I think we are clear that the 
xception is the flat-type situation. I do not think it is the 
‘ourplex situation. 


Mr. Chairman: Thank you very much, Mr. Tomczak and Mr. 
rant, for appearing before us tonight. I think you have presented 
four two concerns very clearly to us. That concludes the agenda 
for the committee tonight. We will adjourn until 10 o'clock 
-omorrow morning. 


The committee adjourned at 9:42 p.m. 
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THE HUMAN RIGHTS CODE 
(continued) 


Resuming _ consideration of Bill 7, An Act to revise and 
extend Protection of Human Rights in Ontario. 


Mr. Chairman: I recognize a quorum. This morning, we 
have three presentations on the proposed amendments to the Human 
Rights Code. The first witness, representing the Metro Tenants 
Legal Services, is Mark Leach. 


Mr. Leach: Good morning, Mr. Chairman and members of the 
committee. I am a staff lawyer at Metro Tenants Legal Services, 
which is a community legal clinic funded by the Ontario legal aid 
plan. We deal exclusively in the area of landlord and tenant law 
and with the Residential Tenancies Act. Aside from providing legal 
representation to tenants in court and before administrative 
tribunals, we also provide Summary advice over the telephone to 
any tenants who call in with questions or are seeking advice of a 
summary nature. 


Our submission) to this committee, with regard to the Ontario 
Human Rights Code proposed amendments, is in two parts. We are 
urging the committee to recommend amendments dealing with two 
areas: one with the rights of families under the code and one with 
the rights of homosexuals. 


With regard-to the protection of families, we are urging the 
committee to eliminate one of the exemptions in section 19 of the 
act, that is section 19(4). This is an exemption which will have 
the effect of creating adult-only buildings or parts of buildings 
which are designated adult only. It is our position that this is 
an unacceptable exemption in a code that is Supposed to be 
protecting human rights in Ontario. 


First of all, we would like to direct your attention to the 
extremely low vacancy rate for rental units in Ontario, and 
particularly in Metropolitan Toronto. There are some interesting 
Statistics contained in our brief dealing with various parts of 
various boroughs in Metropolitan Toronto and with the city itself. 
By way of example, the city of Toronto's planning board, in a 
recently completed study, has found that in the central core area 
of the city, the child population has fallen from approximately 
27,000 to 19,000 over the past 10 years and the major factor for 
that decline is simply a reduction in family housing stock in this 
area. 


The vacancy rate for rental housing in general reached a low 
Boint of 0.4 per cent this year, 1981, in Metropolitan Toronto. 
movLOusiy, it it “is. that restricted for people in general seeking 
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rental accommodation, it is even more difficult for people with 
families. There are a lot more one-bedroom and bachelor apartments 
available than there are two-bedroom, three-bedroom and 
four-bedroom apartments. 


The first point is the low vacancy rate makes things very 
GPE rou. LOG families to Eand any decent, affordable 
accommodation. 


The second point in this area is what we feel is the 
absurdity in discriminating against families and against children 
in a piece of legislation that is designed to protect the righta 
of everyone in Ontario. I have never been able to understand any 
of the arguments that have been made in favour of allowing the 
so-called adult-only buiidings. 


I understand some of them deal with the problem of having 
children under foot and children creating noise and disturbance 
for other tenants. But in my submission that problem can be 
adequately dealt with by the existing Landlord and Tenant Act, 
just as any other problem of noise, or disruption, or interfering 
with other tenants' reasonable enjoyment of their apartments can 
be dealt with. 


There is a provision for eviction which the landlord can use 
in the county court to evict tenants who are unable to control 
their .children, or who do not care to control them. 9 1t) 16. me 
Opinion that is an adequate way to deal with this perceived 
problem of children misbehaving. But as a parent, I have yet to be 
convinced that is the major problem that it has been made out to 
be .in, the. past. ..So .our. second. point, is, that suit, as, “sampue 
contradictory to allow an exemption that would discriminate 
against families and children in a bill that is designed ta 
protect human rights. 


The third point is something that is difficult to prove, 
although I am sure it has been attempted by sociologists and 
others who are interested in families and in the social structure; 
it is a personal opinion and one that is shared by the other 
members of the staff at Metro Tenants Legal Services. That is, 
that a mixed environment, one where there are all age groups, 
children, adults, teenagers and elderly people, is the best type 
of environment to live in. 


If you start restricting people because of their age or 
other factors, it narrows the scope of life and it is not the 
healthiest and happiest environment to live in. So on that point, 
which I have no statistics to back up, I would submit that the 
exemption in section 19(4) should be deleted, or at least this 
committee should recommend that it be deleted. 


I should also note that I understand Ontario was the first 
of all the provinces in Canada to have a human rights’ code. 
However, we seem to have fallen behind in the past few years. 
Manitoba, Quebec and New Brunswick all have included in their 
Human Rights Codes, protection for families and children and I 
think it is time Ontario again moved into the forefront in the 
area of human rights. I would just like to make that further point 
with regard to the family. 
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The next point we want to address the committee on is to 
urge the inclusion of sexual orientation as one of the protected 
areaS in section Menol | GRerieere Wel sbasicdiiy! feist i< ein ShoGt 
experience, necexrving “calls © from <homosexuals in Metropolitan 
Beronto,/*thate there 1S discrimination against them, threats of 
eviction, harassment by Jlandiords, and when they have made 
applications they have been prevented from renting apartments 
because they are homosexuals. The human rights commission itself, 
in its report called Life Together, found there was evidence. 


The report says: "Although firm statistical data about the 
mumoer of homosexuals» is difficult to obtain, it is clear that 
they constitute a sizeable majority." As their research confirmed, 
there has been firing, denial of accommodation to homosexuals, and 
that they have suffered indignities simply because they are 
homosexuals. So I think it is clear that there is a demonstrated 
need for protection for this group in society. 


If, as I am sure they do, the members of the committee 
follow the press reports, they would have read about the attack 
Made on a peaceful demonstration of homosexuals in downtown 
Toronto last weekend--further evidence, in our opinion, that this 
is a group which deserves and needs the protection of the Ontario 
Human Rights Code in order to protect them and provide them with 
the same rights as other groups and individuals in Ontario. 


There have been attempts in other provinces where the Human 
Rights Codes differ somewhat from the Ontario iegislation to 
extend the protection to homosexuals. In Saskatchewan there was an 
Betempt) to use the’ word "sex" as set out in the general 
Brotection, to “include ‘the words "sexual orientation." The 
commission made a ruling in favour of that. However, on appeal to 
the Queen's Bench in Saskatchewan that was reversed. The court 
felt that the Saskatchewan Human Rights Commission simply did not 
have the power to go that far in extending the definition. 


The British columbia; “where discrimination is not clearly 
defined, one OL the larger newspapers--the Vancouver 
Sun--prevented a homosexual newspaper from advertising and the 
courts reversed a finding of discrimination against the Vancouver 
Sun for the reason that they felt that it was in the Vancouver 
Sun's commercial discretion to decide from whom they would accept 
advertisements. 


In our opinion the only way to deal with this problem is to 
have a specific statement in the Human Rights Code that sexual 
orientation will be protected. The way we suggest the legislation 


can be worded is simply to add sexual orientation in ‘withthe list 
of other protected areas in section l. 


10:20 a.m. 


It seems contradictory to us to have a preamble as noble and 
as general as the one contained in the proposea legislation and 
then to start restricting it and exempting certain people and 
certain groups. It is something that we find unacceptable. We hope 
the committee will find it equally unacceptable and will recommend 
to the Legislature that the amendments be made. 
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Those are the submissions. I have on these two points. They 
are the only points on which we wish to address the committee. ] 
would be happy to answer any questions. 


Mra sRIiGdedi <= ly apologize. shOmeascoming wtuwe  wlat le late, 
but I did hear you mention the low vacancy rates of apartments. 
Inasmuch as this is a very far-reaching bill, I think if we 
included sexual orientation we would have an all-encompassing 
bill. I do not know how you would get any more in it than is in 
already. 


I am wondering what this bill has. to. do.-with low vacancy 


rates of apartments. You are surely not suggesting that .this bil® 


can somehow get more units on the market, are you? 


Mr. Leach: No. Our reasoning goes something like this¢ 


There, is a shortage of housingwan. Toronto., [tal so eacien fo nrenn tq 
adults only and it is easier for the landlords to maintain the 
buildings. The tendency has been over the years, sto... restric 
buildings more and more to adults simply because the vacancy rate 
allows them to do it. It is a landlord's market. 


Mr. Riddell: What about apartment buildings that have 


two- and three-bedroom apartments? I fail to see how they can be 
restricted) Comadults ond ..eWho pit ene msWO ind cum S going to occupy 


those apartments with two and three bedrooms if it is not a 


family? If it happens to be a one-bedroom apartment, then it ig 
very unlikely that you are going to get a family moving into that 


CYDG SOL -4..Uni Gt. 


Mis Leach: -Youpsmigh & "der. .de sma i Single-parent family, a@ 
woman with a small baby or a small child mMOving into a one-bedroom, 
apartment. That happens quite a bit among low income mothers Or. 
mothers on mothers' allowance who cannot afford anything larger 


than that. 


There, 16,a-real. shortage of larger apartments, those with 
two bedrooms and three bedrooms. A lot of the buildings that. 
contain those types of units are being converted into bachelor! 
buzidings;, —bachelonettes, particularly in the city of Toronta@ 
wheres the cost sot glandssi saeco high. You can:-get»-higher, rents fom! 
smaller apartments for single people than you can get for large} 
apartments for families. They have more disposable income; they | 


are prepared to pay more to live in the Cioy. 


Mie. Riddeil: Regarding sexual orientation, do you 
believe that there is as much discrimination against homosexuals 


aS; we ares led ito sbelieve, «Or! 1S. 0Lt only that we hear of the odd 
case and think it is widespread? 


You mentioned discrimination against homosexuals who apply. 


for an apartment. How does the landlord Know the person is a 
homosexual when that person applies? 


Mr Leach: i S.d0senote know = howe ine Knows, but we get] 


numerous calls from people who feel they have been discriminated 
against on the basis of their sexual orientation. It comes in over 


the telephone and we Have] NO «Wave «OL verifying it. Usually them 
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telephone line that they are calling in on is the summary advice 
Mine and if it is a case of racial discrimination we are able to 
refer them to the human rights commission. In the case where it is 
discrimination on the basis of sexual orientation, or where the 
people believe that they are being discriminated against on that 
basis there really is nowhere to refer them because they are not 
covered by the Human Rights Code. 


Before you move into an apartment building you really do not 
have any rights at all, aside from the ones that are contained in 
the Human Rights Code. Where there is a severe housing shortage it 
opens the door to a process of selectivity that can be unfair and 
discriminatory ina lot of cases. It is very simple to include two 
additional words in section 1 that would prevent even the few 
cases, if they do exist. 


I would refer you again to the report of the human rights 
commission, Life Together, in which they found substantial 
evidence of discrimination on that basis. They recommended its 
inclusion and we Support that. 


Mueeertoadecsece a. Know what was .in the report, but. iscam 
wondering just on what they are basing their allegation that they 
are being discriminated against when they apply for an apartment. 
I cannot imagine that there is anything on an application form 
asking whether you are a homosexual. I cannot see a landlord, if 
he is interviewing the person, coming right out and saying, "I 
want to know what your sexual orientation is." 


Mr. Leach: Most?" of *8"the people’ “in-~ “cities ““whoe rent 
apartments, and I guess that is where most of the rental units 
tend to be, the landlord himself does not have anything to do with 
it. The landlord is a corporation with a head office somewhere. 
Perhaps a management company or a superintendent 1s handling the 
rentals and showing the apartments to prospective tenants. There 
is, in my experience, almost no communication at all between the 
two levels, between the level of the landlord himself and the 
level of the people who are actually renting. 


As I said, we find there is discrimination on this basis and 
the human rights commission finds that there is as well. Just as 
there is nothing on an application form in relation to your sexual 
Orientation, there is nothing there as to your religion or your 
colour or what country you came from. But all these have been 
deemed to be valid grounas for protection from discrimination. Il 
do not see that there is any difference. Once you recognize that 
there is a demonstrated need for protection, that there is 
demonstrated discrimination, I do not see that there is any reason 
to stop and omit one group from the protection Onttheract: 


Mer hak ins: *'May- 1 “ask da supplementary? Is there any 
indication of applicants for housing indicating that they are 
homosexual in an effort to set themselves up as a test case to 
test the law? Have you some record that there are those who want 
eo be test cases? 


Mr. Leach: I do not have any statistics about how many 
Merc care =) This’ is °our™ experience” from our Summary advice 
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telephone,.line...AS .far, -aS)4 ae, teSt..CaSée. -GOeS,. GherGani Seno legac 
remedy. There is nothing prohibiting discrimination on this basis, 
so there iS no avenue they can take legally to get redress. So, ] 
do not see that there would be.any point..in setting themselves um 
for that reason. 


Mr... Hakins:,..I .am interested. sin wMiw Riddeliss-.quest ions 
how do they know who the people are and how do they discriminate 
against them unless they have some reason to know their background 
and their interest? I am wondering whether, in order to compile 
Statistics, there may be those who want to be test cases in order 
to test the accommodation laws. 


Mr. Leach: The problem is there is nothing tg 
test--unless you are suggesting they are simply trying to ge@g 
attention from the news media. That is about the only area they 
have in the public sector where they can get any sort of attention 
or any access to. fairness.,As.far as the, law goes, there, is ne 
legal avenue available to them. That is really what we are urging 
the committee to do; to try to create that avenue. 


£O230 “anom- 


Ms... COPpS:4 One. area sVOU »d1id. pot. touches ,Oneawas clic tee ee 
not even necessary that you be a homosexual in these cases. Some 
people .may exhibit.. characteristics..which...are stereotypicalig@ 
homosexual; that is, they may appear to be effeminate, et cetera. 
I think there are cases of people being denied accommodation 
Simply on suspicion of being homosexual. Because there is nothing 
in the code to protect them,,. they; have. no. recourse either. There 
are. cases, of that nature ,documented..in.the..Coalition stor | Gam 
Rights in Ontario brief, which we received earlier on. 


I would like to go back to the housing question. One of the 
groups that..appeared..last night,. 1. think. .it .was. the Metro "Nem 
Democratic Party, talked about the protection of families with 
respect to adult-only buildings. They were, however, prepared to 
go along with an exception that would be made for what we commonly 
know aS senior citizens' buildings. We have not addressed that ag 
all. Would you be prepared to make an exception for senior 
Citizens' buildings? 


Mr. Leach: We have to recognize that. the groups that ar@ 
funding, .thebuilding, of «senior, citazens: buildings, which.I think 
is CMHC, .jand..the grouppthat.s.buulidindsthem ~patw Least at ee 
area, the «Metro, Tononto.nousings sAuchoriew, are . putting ug 
buildings specifically designed for senior citizens. Unless you 
can. get them to change their policy and,create .mixed. use or @ 
mixed apartment basis-- The reality is that those buildings may 
not be designed for children and may tend to be smalleg 


apartments. We would be prepared to agree to that kind of 
exception. 


Ms. Copps: So you would go along with that exception. 
Mr. Leach: We do not disagree with the philosophy behind 


it. This is a personal opinion, but the senior citizens I know of 
do not particularly want to live in a building which is fillea 
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with other senior citizens. They want to live with people of all 
ages. My personal opinion PSthageiti@is a large misconception on 
the part of the designers and builders of those buildings. But we 


are prepared to go along with an exception like that just because 
of the reality of the situation. 


Ms. YCopps?@ 1 do not know what the situation is like in 
Toronto, but I know in Hamilton, where they have a very active 


senior social centre, there are probably as many people who like 
tO live in that kind of setting as those who do not. 


This iS a personal question as well. All the people who 
Badressed » the -issue of adults-only buildings to date have 
restricted it to Metro. I know that you represent Metro Tenants 
Legal Services, so obviously that is going to be your thrust. But 
I wonder if you seem to think that it is a problem which occurs 
Only in Metro, whereas it is a problem across Ontario from my 
understanding. 


Mr. Leach: We were anticipating questions based on our 
Bxperience. Our. geographic area, “in terms of our services, is 
Metropolitan Toronto. 


Ms. Copps: Right. 


Mr. Leach: So, we do have figures for that and we can 
talk with some authority about what iS going on in this area. I 
agree with you that across the province the same sort of 
discrimination exists. 


I went to university and law school in Windsor and I worked 
in the legal aid clinic there, which is funded through legal aid 
and also by the university law school. The same problems existed 
at that time with regard to discrimination against families. The 
problem is not as severe in Windsor now because the economy 1s 
depressed, but finding affordable housing for families was a 
problem then and I am sure it will be again. 


Ms. Copps: You mentioned also the issue of sexual 
meencatrvon. understand Mr. ~Eakins' point that “often it is 
Gifficult to prove, when you go for accommodation, just why you 
have been turned down. 


When you are actually in an apartment, let's say, and you 
are evicted and have reason to believe that it is simply on the 
basis of your sexual orientation, my understanding 1S that would 
not be reasonable grounds for eviction under the Landlord and 
Tenant Act at present. With possession being nine tenths of the 
law, you do have some protection under the present act. 


Mr. ‘Leach: That is ‘the way it works. Once you get in, 
you have the protection of the Landlord and Tenant Act and you can 
Only be evicted for a cause. Creating a disturbance, damaging the 
premises, carrying on an illegal business or arrears in rent are 
the common causes. 


Me. sCopps:( The “reason J askse.coac is because when you 
Made your original remarks, you did mention instances of people 
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being refused apartments or being--~now I may have heard you wrong, 
but I thought you said “or being evicted" because they were 


homosexual. 
Mrsebeach: Gihat.=tsenignt. 


Ms. « Copps2<. I | 4justyuawonderquwhetherm -youipactuallyauder shave 


documented cases where you have fought this kind of eviction, 


attempt and how successful you have been. 


Mr. Leach: The problem is that it 1s .one of harassmeng 


and attempted eviction. If there iS a Superintendent or property’ 
Manager on the premises who wants to clear the building of| 


homosexuals, or of other groups, of families--which iS another 
case--or people who own pets, they tend to go on a systematic 


basis. They will cover the building with notices of terminatiom 
against all the people they suspect of being in that category, | 
whether it is family, owning a pet, or being a homosexual, and. 
they can follow that up with withdrawing services, with knocking) 


on doors and asking when they are going to move, or trying to show 
prospective tenants the premises. 


Ms... COpDpS: Basically criving sthenm crazy. 


Mr... .Leach:, Yes. -Thate US pangseffective ttway. Ofegevictings 


people, even though they do not go through the legal channels. 


Ms.  COppS:9" DO: .yYou «hav @yajas) COCUMeNtT EG icase.yloadunotsg thas 
Kind of activity? I do not mean names, but I mean numbers. 


Mr. »leacheenpYes ay Thevoproblema.itswy wepadoranctes ihaverra “case 
where we have gone to court to defend somebody on that basis. It 
tends not to go through legal channels. 


Ms. Copps: But I am more interested not in a specifie¢ 
case, but a case load; how many complaints of this nature would 
you be getting inal year, deteus saye 


Mr.) Leachsy Ihave »inot s«pgqone-sthroughwtherustatistics. we 
keep a record of all the telephone calls we get and I would have 
to go through those to tell you. But we get calls frequently. I 
would say we get between 20 and 30 telephone calls a day on a 
service line. I would say once a week or a couple of times a week 
we would get calls of this nature, either dealing with families or 
homosexuals. 


Ms. Copps: Those calls are: actually ones that you cam 
act upon, aS opposed to a service line call where somebody is 
complaining on the basis of-- 


Mr. pbeachssolt.egets say dittlesgmoresicompPicateds thangethac 
Even though we have the service line on which we give advice to 
individuals, the orientation of our clinic 1S to represent groups 
of tenants. We do not represent any individual tenants at all. We 
refer those to other clinics. So if it came up imscount poatevours 
be inganotherveciingc. 


Ms. Copps: The reason I am asking is because one of the 
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questions in people's minds, like the question that Jack Riddell 
mentioned, iS how widespread is the discrimination and how 
widespread are the problems. I guess because you are dealing with 
those kinds of problems on a day-to-day basis, that information 
will be very valuable for us to have. But I will not belabour that. 


The other question I have--you do not get into any other 
aspects of the act. Are you willing to answer questions about 
them, Or would you prefer not to address them? 


Mr. Leach: No. I am prepared to answer any questions on 
the act. Actually, we are generally in favour of it. There are a 
couple of things that we are quite pleased about. 


Mase COpps: WOOT not rteli” meythat. No, Tam just kidding: 


Ma. “Leach. The addition’*in’ section’ -2 ‘of discrimination 
on the basis of receipt of public assistance is something that is 
long overdue and we are very pleased about that. 


Ms. Copps: How about that? These people are doing some 
Bhings right. 


The other thing I wanted to asSk you waS on search and 
seizure provisions. He iS giving you a compliment; I am seconding 
me, chat iscsalis 


Mr. Chairman: We have got to move along here, Ms. Copps. 
Do you have a question? 


NeatrcopVe: ale wantede toy ask» about” search © and “ seizure 
provisions, search without a warrant, seizure without a warrant. 
mat is “your opinion of ‘that? 


Mr. Leach: I do not-- 


Mr. Stokes: Really, Mr. Chairman. I think if people come 
and make a presentation and want to talk about two specific 
provisions in the act, or what they perceive as deficiencies in 
the act, I do not think we should lead them into something that 


they are not prepared-- 


Mowmcoppe: 1 “dsked hin whether he would be prepared to 
answer questions on other aspects. 


Mr. Stokes: No, they come here with the idea-- 


Ms. Copps: I do not mind if he does not want to, but I 
asked him whether he was prepared to do so. 


Mr. Stokes: I think you are putting him on the spot. He 
is having to ilook through and fina out What? “ir  Is-ryou care 
referring to. 


MaopecoUps ee lLe yous do?’ not**want = ;to answer that, “that 22 
fine. 


Mr Gbeachs “Actually, Vis would “prefer “not to address that 
Particular question because I have not prepared it. 
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Ms. Copps: ,Okay... That, is .fine. Sure.» .Thatjeise why, Ll .askem 
you that. 


Mr. Leach: I. ,would. really be. ngiminds Voth, my persona. 
ODLIVLON. | 


Mr. Chairman: In fairness, these are the points that Mr.) 
Leach has indicated he wishes to discuss and that is certainly his 
prerogative. | 


Do, you. have. asgquestion, Mr. .Brandt? 


Mr. Brandt: Yes, Mr. Chairman. On page nine, the last 
paragraph, iS a comment to the effect that last week there was é 
peaceful homosexual demonstration. I do not know whether you are 
the author of this particular brief, but I wonder, first of alll 
how you came to that assumption, that it waS a peaceful 
demonstration. | 


Mr. Leach: That was taken out of the Globe and Mail. 


Mr. Brandt: It 1S not quoted as being from the vGlobe anm 
Mail. 


0: 40 44..m. 


Mas Beach: “No. a think the. vaccoune, aS paraphrased 
there--the word used in the Globe and Mail was "peaceful," and the 
impression created by the reports was that the demonstration had 
dispersed and at that point, the demonstrators were attacked by 
anti-demonstrators, and the police and marshals at the 
demonstration had to cordon off the homosexual demonstrators in 
Order to protect them. That was the account which I read in the 
Globe and Mail and it was based on that. 


Mr. Brandt: Whether it was peaceful or not peaceful is 
really wnot.~the point: I, wanted) stossqet, to... but) weuvare addressing 
EhiS ssdn gthe sicontext 2..0fss puotectave rights tiactee Could be 
incorpolLatedawithin a vparticid ateeois. eee isieen? 


I. question very seriously whether a demonstration by an 
identifiable group, like homosexuals, can be peaceful when by its 
very nature it 1S provocative to another group in society. You are 
talking primarily about an accommodation probiem for homosexuals. 
But since you raised the question of demonstrations by 
homosexuals, I ask the question, Surely you are not suggesting 
that in some way this bill could protect homosexuals when they are 
demonstrating against other elements in society .who. find thas 
behaviour to be contrary to their particular standards. 


Mr. Leach: We only put that in to demonstrate that there 
Se) 2. Nee Whor. .SoMews sOutensor Protections) thats thevew 19° a 
identifiable group which is being discriminated against in various 
wayS because of sexual orientation. 


I understood that there were arguments against the inclusion 
of sexual orientation in the act because they were already 
protected under other provisions, or that they were not an 
identifiable group. I think. it is clear, from what has gone on in 
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Toronto in the last couple of years, that there is an identifiable 


group and that there are numerous examples of discrimination 
against them in various ways. 


| Obviously, in a case where they are attacked and charges are 
‘laid, they have the protection of the criminal law; that will take 
Mmeere of it. I do not expect the Human Rights Code to address this 
‘problem, but it was a recent example of discrimination and we felt 
‘that it was worth including just to demonstrate that point. 


| 





| Mree Brandt: “In- my “opinion, it weakens ‘the’ case “to some 
extent by including it because--to give you another, perhaps, poor 
example, PDeyouw fwere> to--take aidemonstration fErom one. particular 
ethnic group that another ethnic group found to be of distaste to 


them, then you will find a counterdemonstration, or some form of 
reaction that would set in. 


| PRaCSinomiinow this ~pril» would -ever.give the’ -kind of 
protective Surroundings that you might suggest by inclusion of 
‘this particular point. I can understand your argument with respect 
to accommodation and also the other point you made, but I really 
‘worry about that. 


Mr. Leach: I am sorry if I misled you there. 


| Mr. Stokes: It is called freedom of peaceful association 
(inaudible) 

MrSeeieachs ai do not want it to’ detract from the points 
mares trying @to **make,.*“ and we are really interested “in 
‘accommodation because that is the area we work in. It was a matter 
‘that was current and I thought it demonstrated--because there 
‘apparently is some doubt that there is discrimination. It has even 
‘been expressed this morning that there are groups who are 
discriminating against homosexuals. That is apparently still in 
doubt. It was included just to lend credence to the fact that 
‘there is and not for any other reason. I hope I have not misled 
‘the committee by including it. 


| Mr. Stokes: I have one brief question, Mr. Chairman. Why 
does the city of Toronto bylaw not work with regard to adult-only 
accommodation? 


| Mr. Leach: I think the bylaw that was passed at that 
‘time stated that all buildings which were presently adult only 
could remain so. That was in 1976 and there was a registration 
“procedure. But a lot of buildings have been built since then and 
‘they would not be covered by the bylaw and any buildings that were 
partially adult only and could not meet the criteria at that time 
'would not be covered. 





So, it was simply something like bringing it down at one 
“Moment in time and trying to please everyone at that. tame, but, 10 
did not cover the majority of buildings in Toronto. It has really 
been forgotten, so it does not work today. 


Mr. Stokes: To the best of your knowledge, 1s there any 
‘place where this situation has been adequately taken care of by a 
Municipal bylaw? 
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Mr. Leach: No. There is no place. 


Mr. Chairman: Thank you very much, Mr. Leach. I, think 
you did make your two points to us quite clearly. 


Mr. Leach: Thank you, Mr. Chairman. 


Mr. Chairman: We thank you for appearing before us on) 


behalf of the Metro Tenants Legal Services. 
TTS COullaina:. 


Mr. Scollard: Good morning, ladies and gentlemen. While 
the paper is being passed around, I might just make a point on 
what Mr. Riddell... shad 4) brought)... up* searlrer, about .. how .cag 
discrimination happen in apartment buildings. 


} 
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I had that happen to me a couple of months ago, where I was) 


applying for an apartment. They said, "How many people will be 
living here?" I said, "Two." I gave both our names. The person I 


live with it is a man. They said, "We don't need your kind aroun@ 


here." 


I have had this happen to me three times. I tried to move a 


couple of months ago to get a bigger apartment. Every time I put 
down two peoples' names, both male, they basically said, "Oh, 


sorry." So that has happened to me as well. 


Throughout history there have always been persecuted people. 
The reasoning behind who is deemed less worthy has varied with 
Situations of religion, politics, war, prosperity or famine; , ang 


the needs of those in power or majority. Rulers learned long ago 


to focus the discontents of the people upon a paper tiger to draw 
attention away from the real problems of the times. AS man's 
knowledge has increased, so has his understanding of situations 
and issues. 


Most cultures in the inaustrialized world are now losing 
some of their individuality as we are all becoming more of a 
global community. Fewer differences separate the blacks’ from 
whites, women from men, Germans from Portuguese, Roman Catholics 
from Anglicans, teenagers from 50-year-olds, the affluent from the 
below-average-income worker, et cetera. Most can speak freely, 
worship and vote without interference; the great majority have 
SuELicdent, [ood,.clotning..and health. care. 


Discrimination is fading as knowledge through education 
increases. The rate of education is higher now than ever, as all 
societies realize the handicap of ignorance. The:-.amount o8 
education now available even after school is over must be the most 
Major change in the recent evolution of man. This allows peopie to 
change or adapt constantly, not just as generations pass. 


It is natural for many people to remember the good old days; 
less hurry, you did not». have sto*soworrys about ,_bieeding-hear@ 
liberals, no troubles in the worid. These people obviously lived 
On.thesnightssideso#&ptheytracks. 


Many other people would not remember the old days guite so 
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fondly; examples: those who were physically disabled and sat in 
Bene attic most of their days; the blacks who could not get past 
the doorman to apply for a job; the women working with large 
companies who never got promoted past receptionist or secretary; 
the Canadians of Japanese descent who spent the Second World War 
in a prisoner-of-war camp in Canada. So if you ask the average 
Sitizen today, he or she would probably rate our way of life 
improved. 


I feel that when we have discovered the stupidity and 
cruelty of having held a community within ours in contempt, other 
Seilacies ©would» fall.at ‘a quickening ‘rate. This has been 
Mappening; “with much. credit to go to the speed and reach of 
television in particular, also radio and various printed formats. 


The one major difference I have not as yet noted is dealing 
with sexuality. The difficulty in coping with sexual matters stems 
from sex being an awkward subject to many people, regardless of 
Mecurity = or’ *education. Most of us» have had ‘experiences while 
growing up where our parents or other authorities made it clear 
that ignorance, confusion and fear about sex were to prevail over 
education and awareness on the subject. 


Man has developed a culture beyond the point of basic needs. 
The adolescent must learn to conform to the path laid out by 
society, yet he is discovering his own strong desires. So he 
learns to control his emotions and develops a constructive, 
progressive path for himself, hopefully. A lack of reliable 
information often leads to a complex array of emotions involving 
feelings of inferiority, not being normal or average, feeling 
guilty about having desires or fantasies. 


The more people who can grow up with strong apprehensions of 
their self-worth or confusion about what they think is expected of 
them, the better for us all. Many people, through no real fault of 
their own, have formed inaccurate or even sickening attitudes 
towards sex and its place in our society. 


The obvious basic purpose £Or sexual interest and 
interaction is for the continuation of the species by procreation. 
With some people this instance of conception is the only time 
permissible for sexual thoughts to cross one's mind. Most people 
have found a level of sexual action which allows them to feel 
Satisfied and not guilty to anyone. fThis should. “be » «any 
individual's right, as long as adults do not force or entice those 
too young to have made their own decisions properly, _that no 
violence or coercion be used, and that sexual acts occur in such a 
Place as people cannot be unwittingly exposed to them. 


A high percentage of peopie have experimented homosexually, 
often as an adolescent still forming one's mind about, "What are 
my emotions telling me?" Obviously, the driving force behind 
having a homosexual affair 1s not procreation. Most people just 
realize that it is not as interesting to them as the opposite sex 
and that their buddies are best as just good friends. 


To many people, the rules and peer pressure are too strong 
Fo break again, so they believe they will attain heterosexual 
feelings if they wait long enough. Many people ado and can forget 
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their feelings /"0fs uncertainty @and » cleadsea heterosexual life, 
hopefully with complete happiness. Others who wait may do just 
that. As a result of lack of nerve to-come out, their lives ar@ 
greatly diminished in their fullness. 


£02 50G ame 


Some of those who experimented and found they enjoyed being 


physical with someone they liked of the same sex continued to grow, 


with these feelings and usually are openly gay. To be openly gay 
is often difficult. Being honest, law-abiding, hard-working, 


| 
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caring for one's lover, relatives and friends does not seem to 


count for much with some people. They still try to pretend that 
gays are the lowest class in our society. 


Look at the facts. The average gay person makes well above 
average income, has a higher than average education, is in better 
physical condition than the norm, commits fewer crimes. per 
Capita--especially of a violent nature--and also fewer incidents 
of child molesting per capita than heterosexuals. 


Gays are heavily involved in social work as they know what: 
it is to be troubled. Many gays seem to avoid trouble with the law, 
partly “dueo to ‘thes extranqusticen they “would ype itr eared eras 
especially in prisons where the population is generally of low, 
education and morals. Gays are peace loving because of a life that’ 
contends with so much hatred; live and let live gains a lot of 
meaning. 


The success of downtown Toronto's growth and vitality i183 
largely due to Toronto's considerable gay population. The high) 
involvement of gays in the arts has always been well kKnown.. 
Toronto is now considered the third major theatre centre in thei 
world; a coincidence? | 


Due to the continuing oppression by much of society, many 
gays learn to just live their own lives as best they can and not 
to bother with the system. The contributions that can be made by 
the gay sector are enormous, yet they are enot fully made because 
the system tells us not to bother. If the governments and police: 
forces can learn to treat us as equal citizens, they will quickly 
realize that we are some of their best citizens and we will all 
benefit. 


Mr2on€hairmans? Thanks youltvery Bmuchmsa Meee rsccoliarncda: Are 
there any questions? | 


Mr. Lane: In the first full paragraph on the last pagegy 
you are stating as fact that the average gay makes well above 
average income, has higher education than average, is in better 
physical condition, commits fewer crimes, et cetera. Where do you 
get these statistics? 


MrsJoSColland: @oDrrrealizeusTephadse put Gdowihtithesessi cc am 
without actually saying where I had gotten them from. I guess it 
is many years of reading information on the gay community across: 
North America, mainly. I have read this’ a snumber of; times. @ 
cannot. actual ly estateil toy you--I'misomny that Ibecannote=-butekanave 


\ 
} 
| 
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read, something to do with the Metropolitan Toronto police torce 
that there is much less crime in downtown Toronto than many bier 
cities. A large part of downtown Toronto's population is gay. Even 
the police force has said, "Yes, it is a peaceful 


; communi 
especially when it comes to violent crimes." ee 





I have read reports from different societies of people who 
meee Switheschildeemolesting’ that,’ contrary ~ to public belief 

jhomosexuais do have fewer incidents of molesting. I think that is 
ja fear many people have; that homosexuals are trying to turn other 
people into gay people by molesting them when they are children or 


;something. That is quite a fallacy. 


MupGesane-s a letam onotisarguings athe > point, but sit! disisa very 


broad statement you are making there. 


} 
\ 


My Scoblard: c realize they are rather broad 


i'statements, but I believe them all to be true. I have read about 


ali those items myself, but I cannot actually give you concrete 


l'facts for them. 


Meo Bakinss) se sirt (common ‘for vtwo males ‘or “two females! to 
ibe turned down for accommodation? In your case, was this an 


Weexception? Did they ask your sexual orientation? Or was it just 
ithe fact that you were two males looking for accommodation that 


you were turned down? 


MrepocolfaerdsngThat was ?because. Is? put) down’ it:  cwas> two 
Males and they assumed we were gay. 


Me. Bakins: Sleknow,of many tcases where in order toe save 


‘the expense of apartments, two males or two females will share 
/ accommodation. 


Moy Scoularas@ihat is’ quite, true. T° think -2n- «downtown 


‘Toronto the assumption is often made that they are gay. The great 
‘Majority of couples who live together of the same sex probably 
“would be gay in Toronto, whereas in the suburbs most likely they 
would just be rooming together. But in downtown the large majority 


!would be gay. That is my belief. 


I had never come across that until just a couple of months 


-ago. I have been living with this fellow for over a year. Before 
that, I had never come across that in my life. So I cannot really 


say whether it is a common occurrence or not. 


Mr. Eakins: So you feel that many others are 
experiencing this? 


MewoerScod bard: = TE would think so. I don't think landlords 


really care very much, because they realize there as inoltbigt-deal 


about it after all. 


I was looking more to renting a _ house rather ethan san 


apartment. These were people who owned the house already and they 
did not want their house to become a den of sin or whatever their 
thoughts were. I don't know. But that is what they thought. 


Ms. Copps: In the very last paragraph you say, ELE 
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governments» and» polbice:s forces: cane learn) wto sh treatwiS meas: equa 
citizens..." I know there has been, particularly in Toronto, some 
polarization between those two communities. Maybe that is what Mr. 
Brandt was talking about earlier when he was talking about 
demonstrations. 


How would you respond to people who make the argument that 
the kind of activity--I know you are trying to sensitize people to 
what you are going through, but some people do perceive that as 
being an.<anti-police) mentality? 


Mr. Scollard: I have never been anti-police. I have been 
an area supervisor of a large company in > Toronto sand =have had sam 
hire pald-duty #policesmofiteerstairequentily. mel Thaveis.spenku many 
hundreds of hours talking to police officers. My father also had a 
lot of contact with» the police :depantmente:shshave always had a 
great respect for the Toronto police department. 


Ours is an official complaint regarding a demonstration last 
February 20, where I observed a gentleman on the sidewalk who was 
in plain clothes and jumping up and down, screaming and generally 
trying to incite to riot. It was proved afterwards that there were 
over 20 Metropolitan Toronto police officers at that 
demonstration. It appeared that the purpose was mainly to incite 
riot to discredit a peaceful demonstration. 


After’ laying that,scomplaintye ltmwmotenowhesce eeluwas also fae 
the demonstration on Saturday night and I witnessed large numbers 
of people being attacked by the counterdemonstration which took 
place. 


The police held these people back from the intersection at 
Jarvis and Charles so there would not be a confrontation in front: 
of the headquarters. However, 1G was obvious that the 
demonstration was dispersing, so the person on the loudhailer’ 
Said: "Okay, everybody go home. Thank you, good night." The police 
pretty well dispersed, and then the hooligans--as I consider. 
them--tore about 25 feet out of somebody's picket fence and used. 
all those pieces of wood to attack us. 


I opserved a number of people getting hit with these 
two-by-fours. I asked a police officer who was near by if he would’ 
lay charges of assault, and he Said, no, not unless he saw a knife. 
and someone being stabbed with a knife. 


Ms. Copps: He said what? 


Mr. Scollard: He said he wouldsénot lay any charges of 
assault. I said: "These people are Swinging at the demonstrators 
who are leaving the area, forcing them off the sidewalk and 
forcing them to run. Several people are getting hit." He said he 
would not lay any charge of assault unless he saw a knife and that 
only after the person had been stabbed. 


Ms. _Copps: When you were involved with the company that. 
you headed up and you knew these policemen quite well, were they 
aware of the fact that you were a homosexual? | 


tg 


Dre seecodland: s:Nosyel-would nots let .m 
y employer be 2 
of that, or I would have been dismissed. sehen awa 


Ms. Copps: So they never knew. 


Minn SCOL LAG: .NOs 


Ms. Copps: Are you still working there? 
Mr. Scollard: No, I have changed companies. 


My supervisor did make a comment to me one day. He said, 
"What do you think about homosexuality?" I said, "I guess they're 
fine as long as they don't bother the rest of us." 


He said, "Yes, as long as we don't see people out there 
demonstrating on the streets." He sort of gave me the impression: 
@ think, he became aware of the fact that I.was gay, because I 
never went to any of the company functions with a woman, and I was 
not alone obviously. He sort of made that assumption I guess. So 
he told me, basically, "Don't you dare demonstrate." 


I found after a while I never got promoted, even though 
other people were passing me by. A lot of people kept asking me, 
"Why aren't you getting promoted?" 


Ms. Copps: Where you are working now? Are you openly gay? 
Mr sccoldardsaNo:; 


Ms. Copps: Aren't you afraid that when you come here and 
Make your presentation it will go in the paper or something? 


Mies ©COLLaArds bwegquess fit..whllsbewtime.),to .come out» in, the 
open. My parents do not even realize it. I find it very hard to 
break the news to them. 


Ms. Copps: How did you find the courage to come to this 
committee? 


Mr. ecodland : Mainly because of my = anger over the 
Situation that is developing in Toronto. 


Ms. Copps: Do you feel that the polarization that seems 
to be developing is the product of--I personally cannot believe 
that all policemen in Toronto are against gays. 


Mra Scolianare.Ohahop,cnotwiatsall. 


Ms. Copps: So what is the problem that is developing, in 
your eyes? 


Mr. Scollard: Still largely public misconceptions about 
what gay people are. I cannot blame them, because, as I mentioned 
here, sexuality is a difficult subject and people have been led to 
believe that it is a real sickness and "it can get you too” sort 
of idea. So people are very up in arms about Lt. 


I guess that is a natural reaction. I was that way myself 


18 


for" many years."*I guess” they "don’t" want 1t Stos-crow or = som 
reasons. 


LWA Ts 


Ms. Copps: I know this is rather asking you to go beyonc 
the bounds of what you have already done, but the facts that you 
pointed out on page four, are documented in various publications. 
Do you think that you might table them with the chairman? If yot 
have a chance over the summer will you table some of those 
Statistics? 


Mr a*Scollard:e Lia! could *researeneit ptcure. 
Ms. Copps: Because that would be helpful to some people. 


Mr. Scollard: £ realize, especially after the first 
gentlemen was talking here, that is more in his line of work. He 
is professional and had all the facts down. I realize this is 
pretty weil just personal feelings and that does not make a lot of 
headway when it comes to looking at facts. So that woulda be 
helpful, yes. | 


Mr. Riddell: Perhaps you could help me better understand 
homosexuality. Do you personally believe that homosexuality is a 
genetic characteristic or a learned response? 


Mr. scollands a have always been interested in 
psychology, especially in following Freud and people like—that. @ 
am still rather confused about it because I grew up with an 
exceptional mother and father, I believe, and I received all the 
care and everything. So I do not even understand totally why TI 
have become gay, yet I know there is no way I can be cured om 
anything. That is just the way I am. I do not quite understand the 
reasonsrorwit. | 


I doubt it is genetic, so it must be a learned response. 


Mr. SaRlddell:. “lt Smnuse ibe: Ga. learned response; in whic 
case, such a learning process could take place in a classroom or. 
in a boy scout camp. You can understand the concerns that some 
people have. | 


I am wondering if my rights, Say, are being taken away if we 
included sexual orientation in» this “bill1@"91 %am wondering if my 
rights would be taken away if I had no say who was going to lead 
my boy in the scout pack, or who was going to teach my children in 
the classroom--or the children's rights being taken away. 


If it is a learning process, then the young people can quite 
conceivably be influenced. I think you have to agree that that is: 
the concern some people have. 


Now I have no problem with sexual orientation when it comes” 
to employment for adults or when it comes to getting a place to 
live and things’ Dike™that. I guess my concerns stems from the fact. 
that I know these young people can be influenced. 
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I happened to go through a public school system where we had 
a homosexual teacher in grade seven. I would just hate to indicate 
to the members in this room what went on and the kind of influence. 





Mr. Scollard: Did he influence the boys? 


Mrepenteadell: Ohy iit was just -terrible. I./guess "this! *is 
why I am a little gun-shy about sexual orientation-- 

Mie urmecOurand:| Jit. 1S° "making “a. bit of “aA géneralization..to 
Say that any person who is gay and is responsible for teaching or 
loverseeing children is going to try to turn them into gays. There 
1s no such concept. I do not know of any person who is gay who 
would ever think such a thing. 


If somebody uses poor judgement or does something illegal, 
whe should definitely be kicked out of the profession. They should 
lat least be given a chance, because they are good teachers. There 
fare a lot of homosexual teachers out there who people are not 
‘aware of anda they are doing a good job. 
| Meseenieagetl: 40h, T.am sure’ there “ares,it “Is not ‘the’ voniy 
example I could quote. Just recently in my own riding, we had a 
Ipriest who had to leave the priesthood because of his association 
merth boys. It was quite well covered up. I give them credit for 
Mme. 1 just hate to see this thing exposed too much. I guess it is 
‘another reason I am a little gun-shy about including sexual 
Orientation in this bill. 


As far aS apartments are concerned, I share an apartment 
with one of my colleagues. When we decided to move into an 
‘apartment, we went to the Manulife, we told the person who took 
our completed application forms that we were moving in and there 
was never a question asked. So I guess there is a counterargument 
moO yOurs. 


Ms. Copps: It could also have something to Go~ Welt “your 
occupation. 


Mr. Riddell: Well, who is to say there are not MPPs that 
are gay? You cannot make that generalization. 


Ms. Copps: I know, butwicti py Ouse 0c sled little easier 
Bnat way, I think. 


Mr. Scollard: You went through a situation there where 
you did not receive any prejudice, so I can see your point of view 


Mr. Eakins: Mr. Chairman, can I just make a comment? 


It rather concerns me that people get up in arms about the 
school teacher who may be gay and what he is going to teach the 
kids; but how many people get up in arms over the teacher who has 
left his wife and kids and has taken on someone else's wife and 1S 
back at the school teaching kids? How many people today ever get 
excited over what he might be teaching the Kids in that’ class? 


Peasy; if? as Sort or acceptable that maybe half the school 
Can be teachers who have separated or living with someone else. I 
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do not hear of the school boards being very concerned over what 
they are going to teach the kids. So it seems to me there is ¢ 
double standard to a certain degree. 


Mr. Scollard: I guess any influence you can say iS goog 
Or bad, but people do have to learn, children have to learr 
everything, but I think at a younger age, they should not be 
exposed to direct influence (inaudible). | 

Mr. Eakins: But you see examples of where someone has 
taken up with someone else's wife, they are not married and they 
are still supposedly . teaching children the life skills ane 
everything else in the classroom. 


Mr. Scollard: It might be difficult for them too. 
Mr. Eakins: It is considered more acceptable, is it not? 


Mr. Scollard: Yes, it is for sure. But I do not see hom 
the children. can (pick Jup- Eromainic teaching that you do not have tm 
Stick with somebody after you have made a promise. I do not know 
if that would really be given over. 


Ms. Copps: This is just for the information of the 
committee, if people want reading material over the Summer, there 
1S a book which deals with the idea of children and sexual abuse 
and it is called, Hidden Victims: The Sexual Abuse of Children. It 
talks about heterosexuals and homosexuals and the whole situation,, 
and it is very informative because it deals with all those kinds 
of questions about when your Sexuality is set, how much influence 
peers and other people can have. 


If anyone wants to read it, I have 1 pwlle YOUs Wanteo borrow 
from me. | 


Mr. Brandt: I wanted to get back to the question I posed 
to the earlier speaker with respect to the demonstration that took. 
place. My understanding is that the reason for that demonstration 
was the problem the gay community had with respect to police raidg@ 
On the bathhouses in Toronto... , that... theres .wae pat asleast some 
connection between the two. 


lEAwelietact,- that tis. the case, would you not come to ther 
conclusion a great many people have, that the gay community wants 


rights that are not available to the heterosexual community with 
respect to bathhouses? | 


Mr... Scolblard: Unfortunately, the issue of the pathhouses 
is not really a very high issue, in my view. I would never go to a 
bathhouse myseif because I think, for one, you can probably pics 
up diseases rather easily and that is Just not my way of lifes 
Perhaps some people would like that. 


But, J sthink, the issue, coming down to looking at the laws, | 
1s what iS a common bawdy house? It 1s either where prostitutiogs 
takes place, or acts.of indecency take place. 


. Since no money actually changes hands between clients going} 
in there, they are not actually paying somebody for sex. They are. 


ze 


paying their four doilars or whatever at the door to get a room 

to get a towel, and it is sort of understood that there is ace 
inside. People are aware of that but, of course, they do not seem 
to be too clear on whether that is actually prostitution. 


| So they are looking at the other half of the argument, that 
what takes place in these gay bawdy houses or the steam baths is 
acts of indecency. Therefore, they are concluding that when two 
“Ten OF two women perform any sexual act together, it is indecent. 
‘That is why recently there have been a couple of raids on people 
houses or apartments where homosexuals are living, because it 
would be called a common bawdy house because acts of indecency are 
taking place. 


Many gay people are more angry about these raids because 
they are implying that we, as people, are indecent. That seems to 
Be the image coming from the courts. But it is not because of 
prostitution taking place. It is because the system is looking at 
us personally, as being indecent. 


Mr. Brandt: If I may iviteryect-"for!'a “moment: <r’ Torénto; 
there have been raids on common bawdy houses and that kind of 
thing, following which there iS no demonstration by the 
heterosexual community. Yet, in a Similar situation, where certain 
activities were going on between consenting adults of the same 
sex--and whether money changes hands or not, I think that there 
May be some attempt to get around the "law" as it may relate to 
this particular issue--the homosexual community did respond to 
that by way of demonstration. 


m™.:10 a.m. 


foe polnce Ll am trying to make, which I tried” to’ *make “with 
the other speaker, was that an anti-demonstration, a response from 
the heterosexual community, iS quite predictable and that is 
exactly what happened. I think that is part of what the clash was 
orl about. 


Mrame.scol lard: © lt!cis? within ?*our-°rights ?to\ peacefully 
demonstrate aS well. However, the incidents that took place on 
Saturday night with violence coming into a peaceful 
Crowd--throwing sticks and throwing rocks and actually injuring 
people--is where the law was broken on Saturday night. 


Actually, of the six people who were arrested every one was 
from the demonstration. I found it strange that I witnessed 30 OF 
40 people, mainly males of the 16 to 24 age group, who were all 
rather violent and not one of them was charged with anything. Yet 
of the people who took part in the demonstration and ended up 
fighting for their own self-protection, six of those were 
arrested. 


I think that is a little bit one-sided. I do not think the 
odds would come out that way by chance, that was a purposeful 
thing. 


That is the type of frustration I am feeling with the 
Horonto police force; I find it hard-to believe that they can be 
sO prejudiced, but the more I see and the more incidents that 
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happen, I am starting to feel that is what is happening. 


Mr. Stokes; I j.would like ,. to ask» the «parbiamentamm™ 
assistant, Mr. Chairman, if he would make any distinction between 
homosexuals doing their thing in private “as opposed to twa 
consenting heterosexual adults living common law. Do you make any. 
distinction between those two and, if so, what would that be? ! 


Mr. «<Brandt:, NOoaelf syou | areasaSkingyyme~-personally 4 F have’ 
no. biases sin, that «respect at.«alije vie amstalkingssabout sa “Tiows 
commercial operation, if it was a commercial operation, and the 
demonstration that followed the raids. I feel that those 
demonstrations do lead to other acts of violence that are not in 
the best interests of the community as a whole. 


With .respect..towyounespecifie ques tion;.cho pel edomnotsarawae 
distinction between them. 


Mr. Stokes: I got from” whate-Me.eScoltard ssaid, | heasicue name 
here defending what took place in bathhouses, he is here to defend’ 
the rights of consenting homosexuals. 


Mr. ,.Riddell:-nts suppose, the ardistanceolonpweleeck ns 1s that 
one iS natural and one is not. | 


Mra sCOllard: 1 wouldsnotecay that 


Mr... Riddell: We are ;homo-‘sapiens, “which “Il quess, fis /tims 
highest order of the animal kingdom and, as a farmer, I happen to) 
Know a little bit about animals. 


the. Vice-Chairman: “Canl jnnterjcetcas Lest niceetie reason 
for us being here-- 


Mr. Stokes: i would like to hear him pursue this; 
really, I would. 


Mr. Riddell: I do not know why you are cutting us off@ 
Damn it all, we are just responding to some of the statements that’ 
were made. If you want to stifle debate, fine. I will quit now. 


The Vice-Chairman: I think the committee can discuss. 
these ~ things Wate. otherment | mec wemWes eare really here to get 
clarification on the presentation that is being made. 


Mr. Riddell: We have the benefit of the chap who is) 
making the presentation. | 


Ms. Copps: Tes would | say ~;that.) Mra}« Radde Ll fashoulday sae 
allowed to carry on because I think that we have an opportunity 
now to air some of these things. It is the first time that we have; 
actually sat down and talked about them in the whole time of the 
committee. I think he should be allowed to Ccanry joni. 


Mr. Scollard: I am aware of the point you are Making. My 
father is a doctor and I am well aware of the fact that male and 
female results in procreation and that is how the world Survives. 


If everyone was a homosexual 100 years ago we would not be here’ 
tatkings 
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Mees Rrcdeiis Sathat ouistemight 2 ieThatoe dws «the point I was 


trying to make and I was saying that is the distinction Maybe Jack 
Stokes 1S looking for. 





| Mr. Scollard: It was just the word you used pnc'normals. sud 
go not know what other word you could use, that is the most clear 
word, but I feel I am normal as well. 


| Mise RIdelleioiosthink: +I «said oneyeoismnatural. and. one-.+is 
not natural. As I say, being with Livestock so much of the time, I 


think I know what natural means. 





| The Vice-Chairman: I wondered what alley you were going 
up. 
| Mr. Brandt: It was an interesting one. 


The Vice-Chairman: Thank you very much, Mr. Scollard, 
for a very good presentation. 





The next private submission is by Mr. Dahn Batchelor. 

| 

MreerstcokesseiThisse fellow, wWsidagainst?! politicians;” ifcowe 
lg@cart from that basic premise. 


| Mr. Batchelor: I presume then you will consider my paper 
‘as being read. I am attending the committee here as a private 
l@atizen but, briefly, my background is that I am a criminologist 
fend «in 1975 Iiwas=ainvited :to» attend the United» Nations Crime 
‘Conference at the UN headquarters in Geneva as a consultant, and 
lagain in 1980 at the UN Crime Conference in Caracas, dealing with 
the prevention of crime and the treatment of offenders. Part of my 
brief deals with ex-offenders which is covered by Bill 7. 


| There are several areas of Bill 7 I wish to deal with 
‘because I feel that there may be some important areas within the 
[bill that need clarification. 


| For example, you will note that in section 4(1) of part I it 
‘Says in part, "Every person has a right to equal treatment in 
employment without discrimination." It is my belief that the term 
“in employment" refers to every person who is employed. If this 
subsection was intended for those seeking employment, then the 
words "for employment" would have been more appropriate. 


Based on the following observation, I have assumed that this 
Subsection, as that is the way it is written, is addressed to 
those persons who are already employed and thus deals with their 
rights to equal treatment in their employment. Yet, the headnote 
Or Sidenote lists "employment" for that subsection. Since section 
4(2) refers to harassment on the job, I am wondering if subsection 
1 really refers to the right to employment. 


For this reason, I recommend that section Ai L aoe rant tf be 
rewritten in part as follows, "Every person has a right to equal 
Opportunities when applying for employment without 
Giscrimination," et cetera. 


We all recognize the right of everyone to receive equal 
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treatment while employed. This is not to say that the trainee i§ 
to get the same office» space ‘as’ the president »of they firm, bum 
rather he, be he white, black, green or whatever, is entitled tq 
the same opportunities as anyone else in the firm, based on hig 
qualifications, experience and seniority. 


For this reason, I recommend that another subsection be 
included under section 4 and that it read as follows, "Every 
person who is an employee has a right to fair treatment anc 
advancement without discrimination." It seems logical that the 
draftsmen of Bill 7 intended that no one could be discriminatec 
against while they are employed, and yet in thisS province it 
happens all the time and there is nothing in Bill 7 that offers 
some means of preventing it. 


If you read article 27.6.1 of the collective agreement of 
the Ontario Public Service Union you will see that it says, "Any 
probationary employee who is dismissed or released shall not be 
entitled to file a grievance." If you look at the Employmen# 
Standards Act, 1974, you will see nothing in that act which offerg 
some form of reiief to anyone who is arbitrarily dismissed who was 
employed for a period of time that is less than three months. Ir) 
fact; thats sact: offerssimothing, seo lranyonel? whoesise wrongruime 
dismissed, no matter how long he was employed, other than that he 
is entitled to notice or pay in lieu of notice. 


Suppose, for example, that a worker refuses to agree witt 
his racist employer that whites are Superior to blacks anc 
subsequently is fired. fTfhe is a probationee, that is a persor| 
who was employed with the firm for less than three months, he hag 
no protection under the Employment Standards Act. If he is a civil 
servant and he suspects that he is being discriminated against an¢ 
he is a probationee, he has no right to file a grievance. 


The proposed act does not repeal the collective agreement oi) 
the Ontario Public Service Union or the Employment Standards Act, 
hence this proposed act supposedly offers relief, but at the same 
time is nullified by the aforementioned acts with reference t¢ 
probationees and those employed for a period of under three months. 


The Ombudsman of Ontario said to me in a letter of Decembe) 
23, 1980: "If, aS you suggest, an employee is fired for changin« 
the tint of his hair or for not addressing his employer as, 'You) 
Excellency,' he has a common-law remedy. He may sue his employer." 
I am extremely surprised and disappointed in his reply. 


For example, is it practicable for a discharged employee, 
who is on welfare or collecting unemployment insurance benefits. 
to sue his former employer? How would he evaluate his loss? Fo) 
one: .thing,> he. couldjanot.,. senteriointomeriticationsigantianecoum 
another job, so what might start as a small-claims court action, 
could move into the realm of the county court and finally into thé¢ 
Supreme Court of Ontario. 


If he wins his case, would he return to his former employe)! 
after already having obtained another job? If the former employe)! 
is found to have owed a certain amount of money to his forme! 
employee for wrongful dismissal, will the aggrieved party have t« 


| he 
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itake him to court again to get an order to make him pay? After 
‘taxes and the repayment of his welfare and the unemployment 
‘insurance which he has received, will it have been worth while to 
‘have sued for the balance? 

tL 7 Et hardly seems appropriate for the former employee to 
‘institute litigation. For a man who was wrongfully discharged from 


‘a $50,000-a-year job, that is fine; but for a man who 
i@ean hour, it is ludicrous. 4 earns only 


ig: 20 a.m. 

I wish to refer you to a case in point. An employee in Iowa 
USA, working at a temporary job in the fire department of Iowa 
‘City, was fired because her husband brought her baby to the 
istation twice a day for breast-feeding. The woman took the city to 
‘court and was awarded $2,000 back pay and returned to her job, but 
‘her legal bill was $26,000. 

} 


Let me tell you what happened to an Ontario employee who 
fworked for Consolidated-Bathurst Packaging Limited. He was told 
ilast November that unless he went to a dentist and got his teeth 
|straightened, he would be fired. The employer told him that unless 
ihis teeth were fixed during his 60-day probationary period, he 
-would be fired from his §$7.15-an-hour job. The man had 15 days 
left in his probationary period and was expected to pay thousands 
‘of dollars to have his teeth straightened in that period of time. 
He refused to obey this directive and was fired. 


' Here was a man who had not needed to go to a dentist in 20 
|years and now was ordered to do so because the employer felt that 
‘he may come into work with a swollen face and need time off as a 
meesult of it. Can you imagine this happening in Ontario? It 
‘happened. The real slap in the face came when Mrs. Crone of that 
|company told the man that even if his teeth were fixed, she could 
“not guarantee him his job back. 


If Bill 7 comes into force, would this man be able to apply 
_for help because he suffers from a handicap? I believe he could. 
\If you look at the definition of handicap in part II, section 
9({b) (i) it says, “'because of handicap' means for the reason that 
_the person has or has had, or is believed to have had, any degree 
of physical disability, infirmity, malformation or disfigurement 
Meiatelis caused by bodily injury, birth defect or illness," et 
cetera. 


This man has obviously suffered from a malformation of his 
Meeeth as a result of a birth defect, but the question would be 
raised as to whether that would normally be considered a handicap. 
Up to now, I would have never thought of .that-.problem as a 
handicap, but the employer thought otherwise. 





| If the Ontario Human Rights Commission were to state that 
they did not consider crooked teeth as a handicap, they might very 
well refuse to hear the case, and yet the man was wrongfully 
dismissed specifically because of a so-called handicap. Even if he 
-had been employed for a period of longer than three months, he 
Meould only turn to the Employment Standards. ACt.. LOL pNnelmaam 
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obtaining pay in lieu of notice if it had been withheld. This man, 
like the woman in Iowa, would have had to turn to the courts fog 
help. 


In Winnipeg, a man was fired from his job because he decided 
to grow a beard. He worked at Safeway, stocking shelves at night. 
He took the employer to court. The Manitoba Court of Appeal said 


in its judgement, "Safeway had no right to discipline Mr. Last on 


the grounds of his beard." One would think that the matter would 
have ended right there, but it did not. The company refused t@ 
rehire him anyhow and he' had ‘to apply for “a court anjunceras 
ordering the company to rehire him--more out-of-pocket expenses. 


In that man'S case, we have an interesting anomaly. 
Supposing a Quaker or a Sikh was fired by an Ontario employer 
because he had a beard, he could claim religious discrimination 
since these people grow beards for religious reasons. Now what 
comes up is what is commonly referred to as reverse 
discrimination. Another man who possesses a beard, but who is 
neither a Quaker nor a Sikh, may very well be turned down by the 


commission if he is seeking assistance from them because he coulgm 


not claim religious discrimination. Hence, a Quaker and a Sikh 
could obtain employment with such a firm, but anyone else growing 
a beard could be denied employment with the firm. 


There are thousands of employees in Ontario who are not) 


members of a union and, therefore, are subject to being fired on a 
whim. There is nothing they can do about it." For this reason; 
recommend that thiS committee consider an addition to Bill 7, 
which would read as follows, "Every person who is an employee has 


a right not to be wrongfully dismissed from his employment because . 


of” race, ancestry, “et Cetera. “Ifits =Lorm oO. ~procecticn comre be 
afforded to the blind teacher who wasS dismissed from her school | 


because some unruly brats put gum in her hair. 


Employees have a right to be free from being subjected to 
answering stupid questions about their personal lives. This is) 
extremely true in the case of applicants looking for work. For | 


example, Canadian Blower-Canada Pumps Limited in Kitchener asked 
female applicants such questions as to whether or not there was 
bleeding from their nipples, details of their mentrual history and 


their sexual drives. For this reason the proposed act should 


include legislation that will cover such a contingency. 


I therefore recommend that an addition be added to section 4) 


which would read thus: "No employer will require any prospective 


employee or employees to answer any questions pertaining to their | 


sex life or any part of their anatomy that has no bearing on thei@ 
work for that employer." Perhaps the wording needs improvement, 
DUCeL Chenk “your have my arr. 


The members of the United Steelworkers of America in the can 
industry have solved their problems about being arbitrarily 
dismissed without cause. The agreement they were able to get from 
their employers was that no one could be fired without aim 
epoicracion hearing. ZH1iSsS applies LO suspensions also. || 
Unfortunately, nonunion employees do not have that form off 
protection and subsequently people like the hospital porter at 


North York General Hospital can be fired wrongfully. 








f 
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It seems in that incident, a Pakistani hospital porter had 


been one of the hostagesS in a recent air hijacking, and as result 
of what he had undergone, he became quite ill. When he finally was 


able to return to work, he was promptiy fired for being late. He 
was eventually rehired when the proper authorities at the hospital 
reviewed the situation, and I should add, after much publacitys dt 
was ironic that his case was not reviewed earlier, but it seems 
that his supervisor was absent also. 


j I cannot help but wonder what the hospital would have done 
me it sturned out that it was the administrator who had been-the 
hostage. I suspect that he would have been the recipient of a 


|\homecoming party. AS it was, it was a mere porter, and one from 
‘Pakistan at that. If the hospital is going to claim that the man's 
‘racial origin had nothing to do with their original decision to 
fire him, then they are left with only one Other 


alternative--utter stupidity and callousness towards the rightsingt 
others. 


I, too, have had the experience of being fired after 


returning from a holiday. I was two days late because of an air 


Strike that left me stranded in Central America. That made no 


difference to my employer. 


The United Steelworkers of America have signed an agreement 


that makes it impossible for an employee to be fired or suspended 
Without first having his case arbitrated. This is a tremendous 


step towards looking after the interests of employees, and it is 
natural that a union could swing it. They have far better teeth 
than the government has. In Ontario, as elsewhere, every employee 


menould have the right to have his suspension or firing reviewed by 


someone in authority who is not directly connected with the 


employee's company. 


You cannot fathom the many reasons employees are fired. Some 


meee the-reasons are incredibly ridiculous. I remember last year 
being laid off, and when I applied for a job as a truck driver, I 
got it. A week later the general manager called me into his office 
mend! asked af cit was true that I had once addressed ‘the’ United 


Nations on the subject of terrorism. I said that I had, back in 
1975. He then fired me stating that it was demeaning to have to 


work as a truck driver after having addressed the United Nations. 
He said he could never be sure when I would quit and get something 
better. 


Subsequently I had to collect unemployment insurance for the 
next three months. I lost my job for being overqualified and there 
was not a damned thing I could do about it. No one came to my aid, 
not the employment standards people and not the Ombudsman. 


There are thousands of people who are being fired from their 


jobs and no one gives a damn. Everyone has the right to work and 


they should not be denied a fair share of the work field because 


of the indifference of employers who, at best, simply do not 


understand the problems of their employees, and at worst, simply 
do not care. 


This province has a moral Oobie.gat LON, to protect at persons 
in the work field, for each and every one of us in the work field 
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contributes a small part towards making this province a better one 
to live in. When a fellow employee is fired unjustly, we are alg 
affected in some manner. For one cannot take water from a lake and 
not expect the level of the lake to be affected. 


I wish to recommend that the following be included in the 
new proposed act: 


1. The right of every person to apply for employment without 
fear from discrimination. 


2. The right of every person to refuse to answer questions 
that relate to sexual matters or very personal matters that have 
no™bearing onthe sob. 


3. The right of every person to advance in his vocation 
considering his experience, training, ability and seniority 
without fear from discrimination. 


4, The right not to be fired unjustly. 


I now wish to deal with part II 9(i)(i) and (ii) which cag 
be found on page four of Bill 7, which reads as follows: 


"(i) ‘record of offences' means a conviction for, (1) an. 
offence in respect of which a pardon has been granted under the | 


Criminal Records Act (Canada) and has not been revoked; or (11) 74am 
offence in respect of any provincial enactment." 


iis30 Sanam: 


This subsection refers to a conviction. I should bring to. 
the committee's attention that there are offences in which a. 


person may be found guilty or have pleaded guilty, but at the samm 
time, there is no recording of a conviction. Subsection 3 OF 
section 662 akbeo0fmthe Criminal :Codessaysianypart: 


"Where a court directs under subsection 1 that the accused 


be discharged (absolutely or conditionally) the accused shall be } 


deemed not to have been convicted of the offence to which he 


pleaded guilty or of which he was found guilty anayrroy which the 


discharge relates... 


There iS no mention of this in Bill 7. I feel that there 


should be some reference to discharges under that subsection of 
the Criminal Code. There are times when an offender has committed 
an offence but the courts have felt that he should not be punished 


or even have a conviction registered. For example, a man is 
charged with speeding under the Highway Traffic Act. The court 
learns that he was driving his pregnant wife to the hospital. The 
court gives him an absolute discharge. 


Should this reflect on his ability to drive? The court woul@ 


wish that it could have found him not guilty, but speeding is an 


offence, of sistrict )\lmabibityacand, noiiexcuse;minowemalGerm, now valid,,| 


will make the man innocent. The court exercises its prerogative of) 
mercy by giving him an absolute discharge. 
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The same was given to the man who shot a moose out of 
season, a moose that would have surely killed him had he not shot 
it while it was charging at him. That same type of discharge was 
given to the prisoner who smashed his cell because the other 
inmates in the riot threatened to kill him when they broke open 
his cell. Should he be denied a job because he was convicted of 
committing public damage under those circumstances? I think not, 


and the Supreme Court of Canada felt the same way when the 
him an absolute discharge. Y y gave 


Another person may have a drinking problem, and in a drunken 
Stupor, wander into a store and later be found in the store after 
it is closed. If he is arrested and charged with break and enter 
and the court concludes that he really did not intend to steal 
anything, the court will still find him guilty if it is convinced 
he broke into the store, but at the same time, give him a 
conditional discharge and place him on probation for a year. 


When his probation is finished, and if he has solved his 
drinking problem, he may be turned down for a job in a department 
store because someone says he was convicted of breaking into one. 
fee emust be remembered that once he:is given a discharge, be it 
absolute or conditional, he does not have a conviction and 
therefore, in my opinion, he should not have to place that 
information on his application form or be fired when the employer 
learns about it. 


The bill states that a man's record should not be a bar to 
employment if he has a pardon. Why should he have a pardon? For 
‘One thing, there are thousands of people in Ontario who were 
convicted of minor offences 20 and 30 years ago and have not 
applied for a pardon. Why should they be punished now simply 
‘because they have not applied for a pardon? No one is under any 
‘legal obligation to apply for one, and they simply do not want the 
RCMP contacting their neighbours. Neighbours talk and the damage 
done exceeds the need for the pardon. 


Further, suppose a man committed a minor offence years ago 
@nd is now charged with another one, only this time he is 
innocent. He may have to wait a year before he can have his trial 
and meanwhile, he cannot apply for a pardon while awaiting trial 
On another matter. 


LiknowsOfieaiman who hadwalconvictionforan offences) wears 
‘ago and a minor offence conviction in 1979 for an offence 
committed in 1978. He appealed and has been waiting two years for 
his appeal to be heard, and subsequently cannot be pardoned until 
his appeal is heard. If he is found guilty again, he must wait 
another two years after the decision of the appeal before applying 
for a pardon. 


Thus, if he had his appeal heard today and was found owlley 
again, it would not be until 1983 before he would get a pardon. 
This means that because the man refused to obey a police Ccfhices 
by walking directly to his car instead of walking to it in another 
direction which would have taken him an hour, the man must walt a 
Botal of six years from the time the offence in 1978 was 
Committed, and a total of 21 years from the time his first offence 
was committed in 1962 before he can apply for a pardon. 
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Is it morally right to deny this man employment under theses 
circumstances? I think not, but Bill 7 implies that unless he hag 
a pardon, he cannot claim discrimination and thus he can be deniegc 
work. I strongly urge this committee to strike out the conditions 
of a pardon as being a requisite to having the right to work. 


If the man is a convicted rapist, he has the right to work 
even among women. This was decided years ago in the Supreme Court 
of Ontario. An offender from prison has paid his debt and no one 
has the right to exact more measure from the man. Just because @ 
man has not applied for a pardon does not mean that he is @4 
Criminal. Unless 1t is proved that he is a criminal, he should 
have the right to work. 


If this committee is under the impression that a person 
seeking a pardon is thoroughly investigatea, put this out of your 
mind. The investigation is cursory, to say the least, because of 
the thousands of applications that must be processed every year. 


For example, there are private investigators with criminal 
records in Ontario who were more thoroughly investigated by the 


OPP than persons applying for pardons; and those private 
investigators were given their licences. Does this mean that 
because they did not apply for the pardons they are less 


trustworthy? I think not. 


I do not think that a person's criminal record should be 
held against him. He must show society that he can be rusted 
again. He cannot do this—if he can be denied employment simpl 
because he has a criminal record. If the government insists that 
every person with a criminal record must apply for a pardon to 
prove that he is not a criminal, then this government is very 
naive. Just because the National Parole Board concludes that the 
applicant for a pardon is worthy of one, this does not mean that 
the applicant is living a crime-free life. What it means Simpiy is 
that the police, in their cursory investigation, cannot prove the 
man iS a criminal. 


The employer must take his chance like everyone else when 
deciding to hire an ex-convict. You make your decisions based on 
your intuition which you have acquired from experience. When I 
conduct group counselling sessions at the Toronto West Detention 
Centre I advise the prisoners that when they are released they 
should keep their records to themselves. 


If the employer wants to break the law by acquiring the 
record from the police, which is illegal, let him incur the risk. 
I use the word "risk" correctly, because the Police Act of Ontario 
forbids any employee of a police force from divulging information 
about a person's criminal record to anyone. Therefore, if an 
employer contacts a police source and requests information about a 
person's criminal record, and even information es to whether or 
not a prospective employee has a criminal background, and that 
police source agrees to check the applicant out, both are guilty 
of a crime. They should be charged with conspiracy. 


Section 423.2 of the Criminal Code states, "Everyone who 
conspires with anyone to effect an unlawful purpose is guilty of 
an indictable offence." The employer would have to divulge the 
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imame of his source, otherwise he could not state that 


prospective employee had a criminal 
i} record becau 
‘statement would be hearsay. se such 


ny 
OY 
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Bill 7 seems to lend credence to the premise. that. it is 
correct for an employer to ask a police source for information 
‘about a person's criminal background. There are other ways in 
‘which he may be able to ascertain such information. The newspapers 
‘report cases if the cases are important enough. The credit bureaus 
‘sometimes have that information, providing the record does not go 
‘back further than seven years. The applicant could be on parole, 
‘and the applicant's previous employers may have that information. 


So long as he stays away from the police sources, he is within his 
rights to make inquiries. 


| Bietaty employee, has, »lied,.on his appiication.about..his 
‘criminal record, the employer cannot fire that employee for that 
reason. As mentioned earlier, a rapist, after serving his time in 
‘prison, had a job in a factory in which he was working among 
‘women. The employer found out about his criminal record several 
‘months later and fired the man. The Supreme Court of Ontario ruled 
‘that even though the man had lied on his application for the job, 
‘his right to seek and obtain work was more important than lying 
j'about a criminal record. On that point, I must agree with the 
court's decision. 


| I wish to deal very briefiy with another point. In part II, 
‘section 9(b)(iv), the proposed act deals with a mental disorder. 
'Bill 7 is written in a manner that clearly implies that anyone 
-with a mental disorder has a right to employment. On this I agree, 
but the problem is where can he work? 


| A number of years ago, a man killed someone and was found 
‘mot guilty by reason of insanity. He was placed in an Alberta 
“mental hospital. Years later, he was considered safe to release 
and the authorities found him a job on a farm. Several months 
later, he murdered the farmer's wife. The farmer sued _ the 
government for not telling him about the man's past. He said that 
had he known, he never would have hired the man as a farmhand. 


There waS a case, a number of years ago, where a man went to 
the factory where he worked and shot quite a number of fellow 
‘employees to death. Suppose he is released from the mental 
hospital and applies for his old job back, and suppose he is 
Qualified for the job. Would the employer be wrong in refusing to 
hire him? I think not. If you were one of the employees who had 
been shot and you lived, how would you feel if you learned that 
because of this proposed act, the employer had to rehire the man 
and that man was going to be working right next to you? 


If this bill intends to protect those with mental illness, 

then the bill should be rewritten in such a manner that it also 

protects other people. Unfortunately, Il do not have an answer for 

this problem as time has prohibited me from looking into it 

further. But if there is no answer, then I suggest this part of 
the bill be removed until there is an answer. 


Mr. Chairman: Thank you very much, Mr. Batchelor, for 
your presentation. Are there any questions? 
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Mr. Stokes:?%%es. “1° would **lirkel*to “asker. = Batchelor ai 
question. I see you have "C Crim." after your name. What are your 
gualifications and what is your background? 


#1940. acm. 


Mr. Batchelor: I studied criminology at the University 
of Toronto from 1971 until 1974 and graduated with a certificate. 
in criminology. Then I went back and did a post-graduate course at 
the crime lab bureau, that is, the Centre for Forensic Sciences at 
the Solicitor General's department. 


Mr. Stokes: You mention there iS no protection in the. 
Employment Standards Act for a probationary employee and he can be 
dismissed in some cases within the three-month probationary period 
and in others it goeS as much as a year. 


Mr. Batchelor: Yes. 


Mr. Stokes: Do you not ‘think’’an employer ‘has “the “1Tirgme 
to a reasonable period of time in which to make an assessment as 
to whether or not a person is qualified for the job he was hired 
to do? Would you remove that discretionary period to give the. 
employer an opportunity to make that assessment? 


Mr. Batchelor: ONO, Mr.) SGOkKeS, | woul nou ea recognize 
the need of the employer to be able to assess his employee. I also 
recognize the fact that the employee is hired by the employer and, 
presumably, the employer has done some form of investigation into 
his backgound. 


He may find that the man simply does not have th@ 
gualifications. He has tried him out and it is not working. I am 
also mindful of the fact that there are ways in which he can be} 
dismissed, but at least if he has made the effort and is doing an | 
honest day's work, I do not like the idea that he is simply called 
into the office and let go, just like *that. } 


I think they have to consider damages. When I say damages, 1 
am talking about the fact that this man may, for example, have" 
moved all the way from Vancouver to Toronto. Now he has been there} 
for two and a half months and the employer Says, *?Tam Sorry, bute 
leamgoing tomier you®qo. 


There are some damages involved here. The employer brought 
the man out and he had the opportunity to check him out. If he was 
wrong in his own judgement, I do not think the man should suffer., 
I think the man should be let go, but I think there would have t@ 
be some form of damages paid, either pay for him to go back to: 
Vancouver or something. But just do not drop him there and say@ 
"You are on your own." 


Mr. Stokes: There was one other thing here. Your pages 
are not numbered. 


Mo. .Batchelor: Teamnmsonry- 


Mr.7) “Stokes 3" Youm=rsay, "No employer will require any 
prospective employee or employee to answer any questions 
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pertaining to their sex life nor any part of their anatomy that 
has no bearing on their work for that employer." Do you find that 
is prevalent, or do you think they are isolated cases? 


Mr. Batchelor: No, I know of a newspaper article which 
ment into some detail about this. As a matter of baCt,; 
understand a Mr. Eigie, who is a senior human Eights cfficial, 


/looked into this problem. 


Mr. Chairman: He certainly is senior. 
Mr. Brandt: He is the minister. 
Mr. Batchelor: I would think that he is senior, yes. 


What I am getting is that the problem exists. When you make 
enough laws, laws are based on what we understand of the problems 
which exist. Unfortunately, we find out after the law has been 
made new problems come in which we did not anticipate. 


If there is only one problem like this which has happened in 
Ontario, I suggest that the committee should be prepared for 
another one. Another one might come in. We do know of one case 
where it happened. There may be others, but this one definitely 
did happen. 


Miaeocones-)inat. is all I have, Mr. Chairman. 


Mr. Chairman: Pnankie YOU) Mr. Stokes. Thank you very 
much, Mr. Batchelor, for appearing before us and making your views 
Known to us. 


I would like to introduce to the committee Merike Madisso. 
She will be collating for us the briefs as they pertain to each 
individual clause. We are also going to ask her to reference the 
code to alert the committee members which section is automatically 


affected. 


Ms. Madisso: I have a number of requests. In addition to 


those, I will tell you that the plan is that you will be receiving 


Papers over the course of the summer on a number of areas the 
members have expressed an interest in in relation to the briefs 
that have arisen. Most of them are legal areas because that is my 
Braining. I am a lawyer. 


If there is anything else that has struck anyone in terms of 
the presentations that have been made, in terms of sections, of the 
code or issues, or whatever, please feel free to contact me in 
research services in the legislative library and we can look after 
those concerns for you too and do the research for you. 


Once you get these papers, if anything arises that you are 
interested in and want to get back to me about, please do that and 
I will follow through. Mid-August is what we are aiming for. 

Mr. Chairman: We will adjourn until 8 p.m. tomorrow in 
Boom No. 151. 


The committee adjourned at 11:47 a.m. 
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| The committee met at 8:10 p.m. in room No. 151 


THE HUMAN RIGHTS CODE 
(continued) 


| Resuming consideration ofs Bailes]  “AnstActs (tomereviseinandg 
yeend Protection of Human Rights in Ontario. 


Mr. Chairman: I call the meeting to order. 


Mr. Meagher: Mr. Chairman, we are inosyours hands, as, );to 
@ you would like us to proceed. The brief we have is rather 
met. It is about five pages. Would you like me to read it or 
ald you rather not? 
| 


| Mr. Chairman: Mr. Meagher, we have scheduled 
jproximately a half an hour for each group. I would suggest, if 
(a wish, you could highlight it. Then if there are any questions 
‘y members of the committee have, as far as I understand it, that 
uld allow the committee a little more time to ask questions. 


Mr. Meagher: Then perhaps I could read it. 


| Honourable members, the Ontario Federation of Labour, 
‘presenting 850,000 working people in this province, is pleased 
| have this opportunity to present a response to the proposed 
,endments to the Ontario Human Rights Code. Bill 7, we agree, 1S 
2 serious attempt to revise and extend the protection of human 


Wants. 


| As drafted, iat incorporates many of the earlier 
Acommendations put forward by the Ontario Federation of Labour 
33d the Canadian Labour Congress. Over the years we have asked 
fat the bill expand its coverage to include the rights of the 
cysically disabled in the areas of employment and accommodation, 
tie rights of people living in common-law relationships, the 
rghts of welfare recipients to accommodation, and protection for 
nople between the ages of 18 to 65 against discrimination. We see 
hat this has happened and we are heartened. 


| . . 
| Of particular note, moreover, we applaud the provision. for 


he primacy of the code over all other legislation. That the 
Ommission now has the power to recommend affirmative action 
jlans, that hearings by boards of inquiry will be expedited, that 
Ontract compliance will be implemented are all bricks in the 
‘trong human rights foundation we want.to- see established in our 
jrOvince. But the foundation is only strong if no gaps exist and 
‘he best mortar is utilized. That is why we are appearing here 
oday. We want to address what we perceive to be some of the gaps. 


| When we refer to mortar, we want to comment on the ability 
£ the commission to carry out its mandate. First, can the 
i 
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commission be effective if it does not have the staff a 
resources to do its job? Human rights are nothing but ink on pape 
unless they can be monitored, investigated, protected ar 
publicized. This takes people and money. Will the commission hay 
this or will the commission have nothing more than 17 more page 
6f legislation that 1c) can dor litcle wien. 


Secondly, will the commission be a body that is perceived f£ 
the public to indulge in lengthy, complaint-by-complaint 
individual cases? In secret at that. The backlog of cases is, c¢ 
the other hand, no secret; neither is the negative public imag 
spawned by the long waits and red tape. 


Will the commission be empowered to speak out loud on it 
own initiative on racial and and other human rights issues? I 
should be clear to all of us here that presently a single incideg 
of discrimination that comes to the attention of the commission i 
no doubt part of a widespread and general problem that must b 
addressed on the same broad basis. 


These are our recommendations: 


1. Contract compliance: The Ontario Federation of Labour i 
pleased by the sanctions in Bill 7 against. discrimination a 
employment and we look forward to the time the commission wil 
have the resources to monitor contract compliance. Withou 
specific legislation, however, like that contained in the JU 
Federal Contract Compliance Manual, in which contractors ag 
required to demonstrate that they offer equal opportunities t 
disadvantaged groups, contract compliance will remain a genera 
conception without teeth. 


Recommendation: We recommend that the Human Rights Cod 
provide for contract compliance. As a condition for obtaining 
government contract, private sector employers must undertake 
number of specific good-faith measures which are designed t 


broaden the participation of disadvantaged peoples in thei 
business operations. 


| 2. Independence of the commission: We believe that huma 
rights policy, such as race relations, should be th 
responsibility of the government as a whole. 


Recommendation: We recommend that the human right 


commission be an autonomous agency independent of the Ministry op: 
Labour or any other government ministry. 


SLA Decentralized access to the commission: People throughout 
the province must have easy access to the resources of the 
commission. At present, interaction between the commission, loca. 


politicians, public officials and citizens is seriously hampere¢ 
by the lack of access. 


| Recommendation: We recommend that the human righ 
commission must operate as a community-based service so _ its 


presence can be felt locally by all the people of Ontario and & 
that 1t can respond to local issues as they arise. 


4. Affirmative action: To end the historical and systematic 


3 


syimination in employment, it is important that the commission 


‘>mpowered to make affirmative action programs a requirement in 
22S where they are deemed necessary. It -is not enough to suggest 
yecommend special programs. 





Recommendation: Section 38 must be made more explicit. It 
gld allow a board of inquiry to order special programs to 
lieve disadvantages ofWhistoric® origins -This:°would *placereliet 
disadvantages that are historically based on the same footing 
‘some recent human rights infringements. It would provide a 
rete incentive to employers to provide special programs 
‘uintarily. Employers would be induced to adopt special programs 
a commission settlement. 


| 5. Sexual orientation: Recommendation: The term “sexual 
‘ntation" should be included in the code as one of the 
qibited grounds of discrimination. 


| 6. Political activity: Recommendation: Political activity 
(ald be included in the code as one of the prohibited grounds of 
(crimination. 


7. Class action complaints: To date the commission has been 
fective as an advocate for citizens who have been victimized 
systematic G@iscrimination. Class action would be cheaper, and 
‘tainly more convenient for citizens, and would permit the 
‘stence of systematic Giscrimination to be more clearly 
.uminated. 

Recommendation: Class action by citizens for similar case 
‘crimination must be permitted under the code. 


i 8. Discrimination against families in accommodation: 
wommendation: ime. order to prevent discrimination against 
ilies with children in accommodation, section 19(4) must be 
veted from the proposed amendments. 
| 9. Genetic screening: Genetic screening and all exclusionary 
icies based on theories of genetic susceptibility discriminate 
inst working people. This process keeps people out of certain 
areas and allows employers to avoid cleaning up hazardous work 


gations. 







| Recommendation: Genetic screening aS a prerequisite for 
lloyment must be prohibited under the Human Rights Code. 


i Ge 


All of which is respectfully submitted, Mr. Chairman. We 
1 endeavour to answer any questions that members of the 


mittee may have. 


| Mr. J. M. Johnson: Mr. Meagher, I wonder if you could 
cify for me this statement on page three: "As a condition for 


waining a government contract, private sector employers must 
" What are you 


If there had been, for example, a firm that 
women or minority groups or 
hat if they were going to 


Mr. Meagher: 


not been making any move to hire 
itever the case may be, we are saying t 
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receive a government contract, then they would undertake to open 
up some of these areas to people in the past they had not done. | 

Mr. J .M. Johnson: »I fail tow .understand., Dow, you) shaven 
list of employers in the private sector that have this record? D@ 
we not treat everybody the. same until we .find. there is some 
problem? : | 





Mr. Meagher: I think we have to go beyond finding out 
where there is a problem. There also has to be a certain amount of 
encouragement. For example, I use the case of sex discrimination 
with women in nontraditional roles. We: are not used to seeing) 
women in many capacities. It does not mean that they are incapable 
of performing those kinds of tasks if they were given the 
opportunity. | 


We know that many native people in this country, for 
example, do not have opportunities for employment to the extent 
they should have. The same holds true of other visible minorities... 
There has to be more than just to say .that they do nog 
discriminate. They must be actively doing something to have these 
people become part of the mainstream. | 
Mr. J. M. Johnson: We also had presentations saying thas 
we Should not consider the age of 65 as the retirement age. 

Mr’... -Meagher: (Ine ‘so "fare, asi 9 that: | aspectijiofs ite goes a 
would say that for people who would not like to retire at 65 the. 
argument could be made that they have rights. Conversely, you 
could also say that people who do want to retire at the age of Ga 
should enjoy that privilege as well. | 


Mr. J. M. Johnson: I think we would all agree with that. 


Mr. Meagher: I think where part of the problem on tham 
one comes from is that people fear that if they remove the age 65, 
then people may be compelled to go beyond that before their 
pensions would be available to them. | 


Mr. J. M. Johnson: Could we look at page four where you 
Say: “Section 38 must be more explicit. It should allow a board Gp 


inguiry to order special programs to relieve disadvantages of 
historic origins." What do you mean by that? 


Ss OMe ae | 


Mr. Meagher: If you were going to northern Ontario, youl 
could find situations where there is construction that is being 
carried out in that part of our province and that there are many 
people who go from the south of Ontario to perform jobs that could 
very well be carried on by the native people who live in the areay! 
but they have never had an opportunity. | 


We know that they had an experience in Manitoba where there. 
was affirmative action with the construction companies and the 
government of Manitoba was working in close co- operation with 
labour and with management to open up certain jobs for the native 
people in the northern part of the province, and they were’ 
Carrying on construction jobs. We tried to get the same thing 


cessful. 





' Mr. J. M. Johnson: Then at the bottom of page four you 
"Dolitical activity should be included in th d 

' e code as one of 

“prohibited grounds of discrimination." Ku Klux Klan? 


} 
| 


Mr. Meagher: No. What we are talking about there is that 


2S 
rted here in Ontario and I am sorry to say we were not 


re are ealisignificant number of people in Ontario who do not 
ae the same degree of political freedom that Il have, for example. 


j 


Mr. J. M. Johnson: But who is going to make the decision? 


} 
} 

Mr. Meagher: I think the decision would not be too 
ieicult to make. I am talking of people who are employed in the 
iil service. I think you could recognize that there are people 
n certain capacities, deputy ministers, assistant deputy 
iisters and so on, that may not be able, to. publicly, go, out uand 
tak against the government. But it would seem to me that for 
iple who work--anyone within the bargaining unit, I would put it 
hit way, of the Ontario Public Service Employees Union--I just 
wnot see any reason why a filing clerk or someone who works for 
hr highways and those kinds of jobs should not be allowed to 
‘ticipate in political activities, to be a member of a party, be 


j:andidate, or do whatever he wants. 
| 









| Mr. Riddell: As a point of order, did the NDP know this 
sentation was going to be made? 
| 





| Mr. Chairman: They ought to have. It certainly was on 
ra Order Paper. 


| Mr. Brandt: Are you suggesting they are not interested 
4 this presentation? 


Mr. Riddell: Well, they are rather conspicuous by., theix 
alsence. 


Mr. Brandt: I noticed that as well. 


i 


j Mr. Riddell: I did not want them to be left out. 


Mr. Stevenson: I wanted some clarification on genetic 
Sreening, your last point. I understand some of the things that 
yu may wish to include there, but I am not sure I totally 
uderstand everything you might have in mind. 


\ 

| Mra Meagher :ey 1 think that what we are talking about 
lere are certain health records. There are certain people who are 
Mre susceptible to certain things. Hazards in the work place have 
a stronger effect, or at least the theory has it, on some people 
an it does on others. They began to screen those people out away 
om the jabs. We say that they should not be screening the people 


te They should be cleaning up the work place. 







Mr. Stevenson: You are talking exclusively about health 


‘tuations then basically? 


| 
| 
| 
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Mr. Meagher: Primarily, that is where it arises from an 
that is where we have been talking about it. I think you are goin 
to hear a great deal more about this as the hearings in th 
occupational health and safety area go on and the designate 
substances are being discussed. I think it is fair to say tha 
most of the experts in North America are going to be at thos 
hearings. 


Mr. Lanes Going back to the point that Mr. Johnson mag 
regarding affirmative action, I am from northern Ontario and 
have not had any difficulty with firms coming in from the south t 
do a road program or whatever not hiring native people. I alway 
make 1t a habit to congratulate the person who gets the tender an 
Suggest that there are people in my area who would like to hav 
work, and basically they provide it. 


I have never really experienced” what » you sare suggest 
happens there. No doubt they do bring a certain amount of peopl) 
from the south, but basically they have been very co-operative a 
far as I have been concerned. | 

One reason we do not see native people working on some o 
these jobs is that they are more comfortable working in loggin: 
camps or other types of work. For example, I have been a busines 
man for many years and have advertised for secretarial help o 
whatever and I have never yet had an application from a nativi 
person. 

Mr. ‘Meagher: Mr. Lane, -I- think that ts the point. 
is what affirmative action is all about. Native people, like man 
others in certain other jobs, are not out seeking those job 
because they have no reason to believe that the jobs are reall 
available for them. If you were to look in Metropolitan Toronto: 
how many firefighters do you see who are black people, for 
instance? | 


I think most black people do not make applications to becomi 
firefighters because they just do not feel that those Jobs am 
available to them. I would say in that kind of a situation th 
fire department has a responsibility to go out into the blac 
community, to reach their newspapers or television programs o 
whatever means there are to communicate with those people, an 
tell them that not only can they approach the job on an equa 
basis with others because the law says so, but to invite them t 
come in. 


I know of situations in northern Ontario where you could n@ 
accuse employers of disciminating against native people, but thi. 
fact of the matter is that they have never made them feel welcome: 
That is what we are talking about in affirmative action. It is now 
enough’ that *’they @ just? *do “not discriminate, but we think they 


Should take the extra step and go out and encourage people to com 
aie 


Mr. Lane: I can appreciate what you are Saying, but a 
really is difficult. If I put an ad in the paper for a secretar’ 
and get six applications, they are all from white girls. If Iam 
to the reserve and try to get a native person to take the job 


| 
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Upc 

2 is really difficult because I have had a response to my ad 
: no response from native people. 

They vote for me. Why would they not work for me? I have 
sht reserves in my riding. lewam "serious “about this. I -think@they 
> more comfortable in certain jobs than they are at others, and 
at is why they apply for certain jobs in sawmills and lumber and 
nber camps or in fishing and trapping. 


Mr. Meagher: I would go a step further, Mr. Lane, and 
yee, as a society, have a responsibility to make them feel as 
mfortable in another job as they would working in a sawmill. 

Mr. Lane: Maybe it is an educational problem because 
ley just do not make applications for that job, I can assure you. 
ybe they should, but they do not. In many cases, they would be 
cepted if they did. I am sure of that. Certainly I would have no 
Hection to hiring a native person. AS a matter Of wiact,--1 would 
| quite happy to, but the applications don't just come forward 
i" some reason or another. Maybe it is an educational problem. 


| Mr. Hershkovitz: May I just add to this? I would like to 
k Mr. Lane if he has ever gone out to the reserve or the 
mmunity where the native people are and met with the leaders of 
e group to discuss the problem with them? 





Pmeetnane: | Leido it®*'.all” “the time.~*I ~ have 26-cwharte 
nicipalities and eight reserves in my riding. I meet with town 
luncils and band councils all the time and I treat them exactly 
e@ same way. 

Mr. Hershkovitz: This is exactly what we mean in so far 
| affirmative action is concerned. We expect management to do 


‘ese various things, to create a climate. 


Mr. Lane: It just seems to me that we are saying here 
-at Maybe it is not being done, put in. my case’ 1 think ol ere 
ing done. 

4 

Mr. Hershkovitz: I would be so bold as to say that-e °Ts 
-rtainly not universally applicable. I accept what you say, Mr. 
ine, that you may do it. It is not something that is going on all 


} 5 
yer Ontario. 


| Mr. Lane: It: bothers me to see Indian girls working in 
i@ kitchens of the hospital and cleaning the park or the lodge or 
smething, rather than working in the bank or the store, but the 
ict that they never apply is really why they are not there. Maybe 
ney should have more confidence that they could get the job if 
ney did apply. 

Mr. Hershkovitz: Mr. Chairman, I would like to point out 


hat we do not want to isolate the issue just to northern Ontario. 
m are talking about everywhere. 


In the city of Toronto and everywhere else, Management 
mould go out to the black communities and so on and start a human 
Rlations approach to these things and try to recruit people. 
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Management does an affirmative program on the campuses. They g) 
out and try to recruit and tell people what they have to offer an 
so on. We say this should be done in all areas. 


8:30 p.m. 


Ms. Macleod: Mr. Chairman, there is something I woul 
just like to add. I know we should not talk only about the north 
but maybe this is a good example to work with. | 





When we talk about special measures for affirmative actio 
it could be something as simple as when you put an ad in the pape 
for a secretary you might say you are advertising for @ 


secretarial position and this position iS open to native women an 
that you would entertain applications from native women. 


Mr. Hershkovitz: As well as others. 
Ms. Macleod: AS well as others. 


Mr. Lane: Would that not be discriminatory right ther 
ifs saidathat: | 


| 
| 


Ms. Hershkovitz: No, not if you were advertising-- 


Ms. Macleod: When you are talking about affirmativ 
action, it iS an extraordinary measure to redress the imbalanc 
that is historically based, and that is exactly what we ar 
talking about here. 


There was one other thing I was going to say about the sens 
that people have of not being able or not feeling they can compet 
for jobs like that. You might also talk to the local communit 
colleges and high schools and find out what they are doing to giv 
guidance to young people about the kinds of career options the 
are choosing or the paths they are going on. If some kind o 
creative intervention can be taken early on, that is also part oa 
an affirmative action program. 


Mr. Lane: I think that is where our greatest opportunit 
really lies. | 


Mr. Stokes: I. would’ like. ‘to. asks Mrs ‘Charrman,. Mtoe tae 
would elaborate a little more fully on political activity. You s@ 
it should be included in the code as one of the prohibited ground 
for discrimination. What specifically do you mean? 


Mr. Meagher: We are looking primarily at people in t@ 
public’ «servicey of jOntario,, but, rt" 1s, alsomerue win, weneetedaum 
public service, where people who are not in jobs that you could 
by any stretch of the imagination, categorize as being politicall 
sensitive are not entitled to have the same kind of politica 
rights that I have, for example, or be a member of a politica 
party, or speak out on behalf of a political party, or be @ 
candidate for a political party, or participate ands)so on. 


think that that is ludicrous and that those basic rights should @ 
extended to them. 


Mr. Stokes: Do you have a cUtoft line? 
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| Mr. Meagher: Yes, we would not want to overdo it. I 
imme it is right and proper where a government has a deputy 
1ister that it should have a right to choose people who it 
inks are somewhat sympathetic to the philosophy of the 
vernment. It would seem to me that as a basis for starting all 
those who are in a collective bargaining unit and removed from 
yagement, if you will, should have all those political freedoms. 
Meeast that is a place to start. I am sure you could even go 
sve that, but that would be a giant step forward. 


Meek lvulicwiiniat lsezo5. per ‘cent “off the semployeesi©s ofthe 
yvernment are excluded, so there would still be a lot of people 
are. 

Me. ‘\Stokes:> Ih) do” not” ‘know whether, -coming»’ (in: bate, 
scrimination against families with children in accommodation was 
scussed. 
| Mr. Meagher: It was not discussed. 
| 
| Mr. Stokes: Would you make some exceptions there with 
yard to senior citizens' apartments or ones where there was a 
mmon entrance? 


Mr. Meagher: I would imagine that the apartments that 
2 built for senior citizens and designed for senior citizens 
we a specific purpose. That is a different kinda of a situation. 
' those situations where they are open to the public in the 
nbadest sense of the word, we do not think there should be 
scrimination against families with children. 


| 

| Mr. Stokes: Thank you. 

! 

Mr. Meagher: There are a couple Of points? Powoulldy ike 
emphasize where there is not much said about here. We think 

at the amount of money that is allocated to human rights, the 

lount of resources, is totally adequate. 


We would emphasize that point, that good legislation often 
' itself is not enough. The legislation must have an opportunity 


| be applied to be meaningful. 


In a number of other areas there are some things that we 
ve participated in we are aware of, the private employment 
encies that have been discriminating, the real estate agencies 
at have been discriminating. I am not suggesting thateas sac insc 
fence these people should be removed from business, but it seems 
| me that any agency that is found guilty of repeatedly violating 
'e Human Rights Code should have its licence removed. 


' 
t 
| 
Mr. Eakins: Do you have a feeling that perhaps. they are 
ling to be understaffed in administering this? 


Mr. Meagher: We know now that teney simwane understaffed. 
th the expansion of the code, which would bring in other areas, 
_ they do not get a tremendous amount of money and people they 
i@ just not going to be able to make it. 





The information I have now is that it is six months before 
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they have an opportunity to get around to your case. It is nom 
because the people in the human rights commission are not working 
hard. They have a staff, many of whom I know personally, of very 
dedicated people, but the work is just too much and it does nog 
have the priority that it should enjoy. | 


Mr. Eakins: That is a good point. 


Mr. Brandt: That is not the first time that particular 
point has been raised in the presentations that we have had. 1. 
think the Minister of Labour (Mr. Elgie) intends, with the passage 
of the new bill, that there will be an expansion of the staff and 
the resources that are available for that particular function. | 


We recognize that there is a backlog and that there is some 
frustration at the moment. I am parliamentary assistant to the 
Minister of Labour, who could not be here tonight. I can only 
suggest to you that we recognize that problem. We appreciate your 
pointing it out and we intend to address it. | 


Mr. Meagher: One other final point Wandip ie ywilleenave got 
all my prejudices off my chest, and that is the idea that the 
commission should be more visible in the community. | 


We think that it should truly be an open, storefrong 
operation in any areas where they know that there may have been a 
history of incidents. The commission should be out there and 
should be visible. People should have access at all levels. It 
should carry on vitally and vigorously in the communities, so that 
people they know they are around. : 


Mr. Stokes: Mr. Meagher, you and Mr. Lane were engaged 
in a conversation with regard to the hiring of native people 
Since you were talking about people in the north, what kind of 
solution would you propose to assist native people to get involved 
in woodworking operations where there is conflict with the Lumber 
and Sawmill Workers Union? | 


| 


Mr. Meagher: Do they have a conflict with the Lumber and 
Sawmill Workers Union? When we were talking about it initially--I 
Must admit this was several years ago when we were trying to do 
something about this matter--there was a significant number of 
Seok ae people who were members of the Lumber and Sawmill Workers 

nwvon: 


Mr. Stokes: Some of them are. 


Mr. Meagher: There waS another GLOuUpS Loe tesewas inte 
private contracting, co-ops I believe, and the Lumber and Sawmill 
Workers Union made certain changes in their collective agreement 
so that they would not have exclusive rights to supplying the wooc 
to the mills and allowed for a certain amount to come from what 
was being cut by the native people. I am not aware of what present 
difficulties there are between the native people and the Lumber 
and Sawmill Workers Union. 


Mr. Stokes: It is a problem and obviously you are not 
aware of it. 


ail 













Mr. Chairman: Thank you very much, Mr. Meagher’ and 
bers of the federation, for making this presentation to us. I 
assure you that the committee will bear your recommendations 
mind when we get into the study of the bill. 


| Next we have the Urban Alliance on Race Relations, 
resented by Mark Wainberg. 


| Mr. Wainberg: a believe the committee members have 
ies of the Urban Alliance's brief. 


| Mr. Chairman, members of the committee, my name is Mark 
nberg. I am the chairman of the legislation committee of the 
an Alliance on Race Relations. 


| The Urban Alliance on Race Relations is a nonprofit 
anization made up of volunteers from all walks of life. It is 
\icated to building and preserving racial harmony in Toronto. 
Urban Alliance was formed in July 1975 to promote a stable and 
lthy multiracial environment in the community. 





I would like to read the brief, if l have time to do that. 
any committee members would Like’ to interrupt me, feel “free to 
So. 

The Urban Alliance on Race Relations is very encouraged to 
, at long last, the government of Ontario introduce a bill 
ch proposes many important amendments to the Human Rights Code. 
people of this province have waited five years for some of the 
ortant revisions that are contained in this bil Manyeot the 
iommenfations made by the Urban Alliance in their recent brief, 
mitted to the government of Ontario in November 1980, have been 
‘luded. However, in our view there are still many needed changes 
.ch are not Gear wren wpyuthis: bait. : 



















1. Faster processing of complaints: We commend the efforts 
27 the new code to expedite hearings and decisions of the boards 
inquiry. For example, section 36(1) provides that a hearing of 
board of inquiry shall be commenced within 30 days after the 
"e on which the members are appointed, and section 36455 


quires a board of inquiry to make its decision within 30 days 
“er the conclusion of its hearing. 


However, there is nothing to restrict the period of time 
cween the laying of the complaint and the decision of the 
mission to recommend or not to recommend the appointment of a 
ard of inquiry. In particular, the proposec code makes no 
cempt to deal with the inordinate delays in the investigation 
scess. As the members probably know, that delay is quite lengthy 
‘the present time. 





The Ontario Human Rights Commission's lengthy backlog of 
ses is totally unacceptable. Such a backlog results in great 
lay before the commission investigates a complaint. In the areas 
employment and housing, a delay of up to one year between an 
t of discrimination and the resolution of the complaint 
djJermines the effectiveness of the whole complaint process. 
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Complainants are forced to seek other housing or other} 
employment and may lose interest in pursuing their complaint... 
Witnesses may become hazy in their recollections of the incident} 
in question; they may die or they may move out of Ontario. A delay 
of that magnitude is clearly advantageous to landlords and. 
employers who are guilty of acts Of GAlscuiminaecron. | 

Under the proposed code the complainant has no recourse: 
until the commission actually gets around to making a decision. We) 
therefore recommend that a complainant be entitled, as of right, 
to the appointment of a board of inquiry, if the investigation has 
not been completed and a decision made by the commission within 90. 
days of the laying of the complaint. | 


2. Public relations, public education and research: Most of 
the functions enumerated in section 26 of the new code involve: 
public relations, public education or research. In the past these) 
functions have tended to fall by the wayside due to insufficient) 
funding and staff. We believe that there should be statutory 
recognition of the importance of these functions apart from the | 
mere enumeration of these functions in section 26. | 


, 


| 

Just as the issue of race relations has been given statutory 
recognition by the creation of a special race relations division, 
with three commissioners in charge of that division, we submit 
that a public relations, public education and research division be: 
created to ensure that those functions get the attention and 
funding they deserve. This division should be empowered to do such 
things as the following. | 


We iist in our brief the duties that we would hope that this. 
division would have. The ones I would iike to point out are: | 


. 


(b) To establish branch offices of the commission in ethnic. 


communities in order to increase the visibility of the commission: 
and its effectiveness in dealing with community problems. The 
Ontario Federation of Labour mentioned the importance of that. We 
also consider that quite vital in order to increase the profile of 
the commission. | 

(ad) To conduct spot checks of employment agencies, real 
estate agents, landlords and employers to uncover discriminatory 
practices. This has been recommended in regard to employment 
agencies by the Canadian Civil Liberties Association. We heartily 
endorse their recommendation. | 


3. Remedies: The new code has taken important steps ini 
expanding the remedies available to complainants. For example, the 
fine that can be levied for contraventions of the act has been 
increased from $1,000 for individuals and $5,000 for corporations, 
to $25,000. Boards of inquiry have been given the power to direct 


a party found “guilty. of “discriminations tor changes 1 ts ot Ue 
practices. | 


However, we are concerned that the right of a board of 
inquiry to order compulsory affirmative action programs, such as 
job recruiting in ethnic communities, advertising job openings in 
ethnic newspapers, implementation of job training programs aimed: 
at visible minorities, et cetera, is not specifically set out im 
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proposed code. The code allows the commission to recommend 
e programs, but it does not specifically authorize a board of 
iry to order them. 


| It will undoubtedly be argued in the future on behalf of 
fe employer that section 38(1)(a) does not permit a board of 
airy to modify future practices of an employer to the extent of 
quiring it to take active steps to change the racial composition 
‘its work force, and that a board of inquiry can only require an 
yloyer to discontinue overtly discriminatory practices. We 
more recommend that the right of a board of inquiry to order 
‘irmative action programs should be clearly set out in the code. 





We also submit that the following additional remedies should 
available to complainants: 


| (a) A complainant should be able to lay a complaint not only 
i" own behalf but on the behalf of a class of persons defined 
race, creed, colour, et cetera, to which that person belongs. 
th a remedy is essential in dealing with institutional 


.crimination. 


For example, a black man who applies for a Joba wichyethe 
yonto Fire Department--an example that seems to come up quite 
-quently--or some other large employer and is rejected, may be 
1 ble to prove that he, personally, has been discriminated 
jinst. But if the employer in question has a disproportionately 
age number of white, Anglo-Saxon, Protestant employees, it may 
> possible to prove the existence of employment practices which 
ve the unintended effect of screening out nonwhites. 








| In the case of the Toronto Fire Department, which was 
tumented in a brief published by the Canadian Civil Liberties 
sociation a few years ago, it was found that they used the 
ting-list system, which went back several years to a period 
‘n there was not much nonwhite immigration to Canada. Because of 
backlog in the waiting list, there was a lengthy time delay 
fore a nonwhite applicant who had come to Canada, say in the 
fm 1960s, could be considered for a position with the fire 
yartment. That is the sort of unintended discrimination that we 


; trying to get at. 














= 


If this type of discrimination is to be effectively dealt 
th, it is essential that the remedy of class complaints be 
silable. Otherwise boards of inquiry will not be able to impose 
irmative action programs in cases of institutional 
scrimination, since such orders could only be made after finding 
at the individual complainant has been discriminated against as 
individual, which may be impossible to prove. 

| A black man who applies to the fire department would not 
ve a chance of establishing discrimination. He is just part of 
2 whole unintentionally discriminatory process. He, personally, 


8 not the victim; it was the racial group to which he belongs 
at is the victim. 

4 

(b) Section 10 of the new code attempts to deal with this 
Oblem of unintentional institutional discrimination but should 
More carefully worded if it is to be effective. The wording of 


the section aS it now reads is set out in the brief. 


Subsection eile.) states that "'discrimination' me ari 
differentiation resulting in an exclusion, qualitication nas 
preference." We recommend that section 10 be amended by deletin 
the words "would result in disqualifying a group of persons," ar 
substituting the «-words,. “would ‘tendi.to., result cin discriminatic 
against #aegroup of persons.) Withwitsepresentawording,ecie sectic 
does not cover preferences which do not absolutely disqualify @ 
applicant for a job but which reduce his chances of being hired. 


Discrimination includes not only absolute disqualifications 
but also preferences. For example, the present wording woul 
prohibit an advertisement which states, "Canadian experienc 
required," but would not cover an advertisement stating, "Canadia 
experience preferred." 


8:50 p.m. 


The other proposed change is the addition of the words "ten 
to," which would make it easier for a complainant to prove thii 
type of indirect discrimination. 


(c) While we commend the increase in the maximum fine fo 
contravention of the code to $25,000, we believe that the right t 
prosecute under the present code is totally ineffective as 
deterrent. 


We do not know of any prosecutions that have ever bee: 
brought by a complainant under section 15 of the existing code: 
There have been a few prosecutions, I believe by the commission 
for noncompliance with orders of the commission, but I do not kno 


of any instances when a complainant has actually laid a complain 
and gone to provincial court. 


If a person is discriminated against he should be able to gi 
before a justice of the peace and lay an information, just as hi 
would be able to do if he were assaulted or robbed. However, unde: 
the new code, as well as under the existing one, a person mus 
obtain the consent in writing of the Attorney General or thi 
Minister of Labour, as the case may be, before he can lay ai 
information before a justice of the peace. 


I shall skip down to number four, grounds. 


(a) Goverage: While we welcome the expansion of the ground: 
of discrimination under the new code, we believe that sexua) 


Orientation and political belief should be added as prohibitee 
grounds of discrimination. 


Sexual orientation is a prohibited ground of discriminatior1 
under the Quebec Charter of Human Rights and Freedoms. 
Furthermore, the preamble to the new code states that "it @ 


public policy in Ontario to recognize that every person is equal 
in dignity and worth." 


Liinthat Statement is really intended as public policy rather 
than merely as public relations, it cannot continue to be legal 


a homosexual to be denied a livelihood or a place to iive 
ely because of his sexual orientation. ; 





| merrerariy, een) the “area “oft political “belief ,A* "ft “rs 
icceptable that the witchhunts and blacklisting that were so 
valent under McCarthyism in the 1950s, would still be legal in 
jario in the 1980s. 





, . 
i The provinces of Quebec, Newfoundland, Prince Edward Island, 


‘tish Columbia and Manitoba have recognized political belief as 
prohibited ground for discrimination in employment. Surely 
jario should not be permitted to lag behind so many provinces in 
! area of human rights. 

' Social areas: We believe that the Ontario Human Rights Code 
wuld prohibit hate literature. Section 12 of the new code does 
) prohibit hate literature unless it advocates or incites the 
iringement of a right specifically set out in the code. 


1 The right to be free from any matter, statement or symbol 
ich exposes or tends to expose a person or class of persons to 
yred, ridicule or contempt because of his, her or their race, 
“ed, colour, et cetera, is not recognized as a civil right under 
1} new code. 





| Section 281.2, subsection 2 of the Canadian Criminal Code, 
1ch you will find in the appendix to the brief, prohibits the 
rc to of statements, other than in private conversation, 
fully to promote hatred against an identifiable group; but this 
pvision has been ineffective in controlling hate literature, 
¥ticularly in Toronto. 


For example, in the case of Regina versus Siskna and 


duirter, heard by His honour Judge Coo of the county CcoOurwmlet 
@ejudicial district of York on March 26, 1980, the two accused 
je acquitted of conspiracy to wilfully promote hatred against 
275 and blacks, although the judge described some of , the 
i:cerature in question as “absolute garbage." 

{ 

| here is an excerpt from some of the literature that has 
en distributed by the Klan in the appendix to the brief cand 2a 
commend it to members of the committee for their reading. 





If the code treated such publications in the same way as 
ter acts of discrimination it would not be necessary forss2a 
cplainant to prove beyond a reasonable doubt that the publishers 
ifully intended to promote hatred. It would only be necessary to 
Dve on the balance of probabilities that such publications 
aided to expose their targets to hatred, ridicule or contempt. 






| This type of complaint would be much easier to prove, since 
-is the state of mind of the complainant rather than the state 
Mind of the defendant--who need not tesenty “atemhiss> own 
ial--that must be proven; and the standard of proof would be 
sh lower than in a criminal proceeding. 





We therefore recommend that section 12 of the proposed code 
amended to read as follows--and we would suggest that the 
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underlined words be added to section 12 to cover pure hat 
literature which is not related to a specific social area in thi 
code, such as employment, housing and so on. 


In fact, most of the hate literature put out by the Klan an 
other right wing groups does not specifically say that you shoul 
not hire blacks or you should not hire Jews. It just promote: 
hatred and contempt against these groups and as such it would no 
be covered by the existing section 12. 


Similar provisions are presently found in section 2(1) 0 
the Manitoba Human Rights Act as amended, in section 14 of thr 
Saskatchewan Human Rights Code and, with respect to telephoni 
communications, in section 13 of the Canadian Human Rights Act 
Those sections are set out in the appendix to this brief. 


Section 13 of the Canadian Human Rights Act was. use 
successfully to shut down the Western Guard phone line operated b: 
John Ross Taylor in Toronto. The proposed amendments to section l. 
would help to eliminate the racist and anti-semitic hat 
literature being distributed by the Ku Klux Klan in the _ school: 
and door-to-door in Toronto, and the insulting articles and joke: 
printed in the University of Toronto engineering school newspaper 
which can only be described as hate literature against women, t 
name just two examples. There are a couple of articles about thi 
Toike Oike, the engineering newspaper, in the appendix. 


The Ontario Human Rights Commission was quite concernet 
about the articles in the engineering newspaper, but they fel 
there was nothing that they could do about it under the existin 
legislation, which is true. 


5. Miscellaneous: We also recommend the following amendment: 
to the new code. 


(a) The definition of services in paragraph 9(j) should be 
amended to clarify that provincial and municipal governmen 
services are included. There is some doubt under the existing cod 
whether the police are covered by the code. There is some doubi 
whether the police fall under the heading of services and I thin 
that should be clarified. 


(b) We recommend that section 21(6)(c) be amended to make i 
clear that ordinary domestic servants are not included in tha: 
exception. SO we are recommending that if you are talking about | 
companion to a private person in a private home, then you ar 
allowed" ‘tomdiscriminate; }but -if ite-ts, a» domestic “servant. -whoume 


cleaning the house and so on, you should not be allowed tt 
discriminate. 


(c) We recommend that section 34 of the new code should bt 
amended to permit an oral application for reconsideration. Thesé 
applications for reconsideration by the commission now have to be 
in writing under the proposed code. This would not only assist 
complainants who have poor writing skills, but would also affort 
to the complainant a fairer and more effective Opportunity t 
change the commission's original decision. 


(d) We recommend that the code be amended to permit | 
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olainant to bring a CLV i aACeLOnegeitvanye court. of,.ocompetent 
isdiction to enforce the rights under part I of the new code. A 
son should be permitted to bring a civil action, either as an 
ernative to laying a complaint under the code, or after the 
mission decides not to deal with a complaint laid under the 
e. We believe that a complainant should have the same access to 
( civil courts to redress an act of discrimination as he or she 
iid have in a case of assault or in a case of defamation. 


Just this week the Supreme Court of Canada decided, in the 
e of Bhadauria versus Seneca College, that the present Ontario 
an Rights Code does not permit lawsuits to be brought in the 
linary civil courts on the grounds of discrimination. The right 
a complainant to sue in the civil courts would have the 
Kantage of giving a complainant his day in court after the 
mission decides not to recommend the appointment of a board of 
Miry and would also relieve some of the pressure on the 
mission by allowing complainants to bypass the commission from 


outset. 


= 


| Thank you for considering our submissions. I should add that 
re is an article from the Toronto Star on the Bhadauria case 
ch you will find in the appendix. 


er ooo 


Mr. Stevenson: Some of the groups that have been here 
h submissions have made a difference between an affirmative 
lion program and an affirmative opportunity program. Ln pane: 205 
ir brief here you seem to be making a very strong case for going 
and actively getting involved in other areas; it seems to be a 
ex sort of thing, more like an affirmative opportunity. Do you 
e a distinction in the two areas there? 








| Mr. Wainberg: I have not heard <thaty.distinction »made.pul 
e heard a distinction made between quotas and affirmative 
ion. I know that there is a lot of opposition to quotas, but we 
| proposing sort of persuasive measures by advertising in ethnic 
munities and so on, because that will not meet the objections 
t it is reverse discrimination. 





Mr. J. M. Johnson: On page two, paragraph 2(d) ee -geo 
duct spot checks of employment agencies, real estate agents, 


sidlords and employers to uncover discriminatory practices." 


Mr. Wainberg: That is correct. The Canadian Civ 
erties Association has been doing that informally and has had 
fie very good briefs as a result of the statistical data they 
ve acquired, particularly with regard to employment agencies and 
sO real estate agencies. Il think the commission should be doing 


mt. 





I have heard it objected to, that it would put the 
emission in a conflict-of-interest situation because they would 
inciting these offences. I do not have any difficulty with that 
'they just do it as a means of monitoring what is happening in 

private sector. The data which they obtain does not 
essarily have to be used as the basis of the complaint. Firms 
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that are doing this can just be notified by the commission thai 
the commission is on to them and they had better stop. 


Mr. 0. M. dohnson:? Iefam ativaaness, Ey.thought we woe 
trying to draft a bill that was fair and equitable to all parties) 
It seems to me it is not fair to be able to walk in on a smal) 
businessmen, a landlord, without any complaint or any 1logica) 
reason and just say, "We're here to do a spot check." Would yo 
accept that? Or would the civil liberties association accept tha! 
if it related to murder or arson or many other criminal offences? 


Mr. Wainberg: Certainly the police do have that power. 


Mr. J. M. Johnson: I don't think they do. 

Mr. Wainberg: Well, they need a warrant. They cannot ds 
spot checks. 

The Canadian Civil Liberties Association was doing spo} 
checks by phone. They were phoning up employers and saying, fo 
example, that they represented an American firm. They wanted t) 
know if a particular employment agency would refer to them whit: 
employees. 


I don't have: any difficulty swithmthatwe ledonMemthinkss cae 
an infringement on the privacy of the employer to be called up ani 
asked what his policies are with regard to discrimination. | 

Mr. J. M. Johnson: Maybe you do not have any difficult! 
with it, but I certainly do. I ‘find i1tiextremelysshard tomaccem 
that we would draft legislation that would allow someone withou. 
any reason whatsoever to walk up _ to, let's say, a smal 
businessman and demand to see his records for no reaso: 
whatsoever, except that it is a spot check. ry 














Mr. Wainberg: There is no way you can get at thi 
intermediaries otherwise, the real estate agents and th 
employment agencies. If nobody does these spot checks, then th’ 
victims will never know they are being discriminated against. 
black employee who works for an employment agency just does no) 
get referred to the employers who want white people. And he is no 
going to know that screening process is happening unless somebod 
checks on a random basis. Otherwise, there is no way to stop tha: 
particular practice and the practice is quite prevalent as_ thi 
Canadian Civil Liberties Association has determined. 


More Jo Mo Johnsons) Yourseconcern,, Ofeecourse,mmacn Coen cue 
discrimination? | 


Mr Wainberg Certainly - 


Mr. J. M. Johnson: The average person would be just ai! 
concerned to stop murder, arson, assaults, any of these othe 


problems we have in society. Why would you not use the. sami 
rationale for that? 


Mr. Wainberg: Police do spot checks on impaired drivers. 


| 
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| Mr. J. M. Johnson: And that has been questioned in court. 
| 


| Mr. Wainberg: It has been questioned,+ but they can still 
those spot checks; they do them under the guise of mechanical 
ects, but they still do them. 

| fae Me oonnson: “Irf will” noth) argue with) youisdbouth sit 
4use I am not sure about the right of police to go into private 
res of business or to landlords and check them in certain areas 
concern they might haves-e TL?" ejust) find". thataycompietely 
icceptable. 


| Another concern I have is on page seven, relating to the 
versity of Toronto engineering school newspaper. You mention 
e publications they have printed, and enclose some articles! iin 
/ appendix, which were not in the best taste and maybe they 
intly deserve to be discredited. I do not find fault with that. 

| 

| All I am asking is how do we set up a group of people--would 
ball them a board of censors? How would you control the type of 
lerial that could be printed and accepted and the type of 
erial that would not be accepted? 


| Mr. Wainberg: It would have to be done by the board of 
ety - It is a judgement call. Courts make judgement calls all 
| time; whether a person has stepped over the bounds, or has 
'd reasonable force in defending himself. The courts have to 
e these judgement calls all the time. 


| 

, I have no trouble with giving the board of inquiry the power 
Jmake judgement calls in the case of hate literature. I have no 
‘bt that the Toike Oike stepped well over the line and it is not 
nm a close judgement call. The stuff they have been putting out 
‘ce I waS an undergrad has been garbage and it is still garbage. 


| promotes hatred against women. I don't think there iS any 
blem with that. 





With regard to your previous questions about spot checks, I 
ia lawyer and, of course, the Law Society of Upper Canada has 
} power to do spot audits of lawyers to see if they are fooling 
yund with trust funds. 


j 


I was spot audited. A woman walked into my office and said, 
i am here from the law society." I did not happen to have my 
ME there and she said, “Get them or I will report you to the 
fesociety." I did not like it, but obviously if I were fooling 
bund with my trust funds, that is the only way that the law 
ciety would be able to findmout. 


| Mr. J. M. Johnson: Well, you have to judge your own kind 
you know it best. 





| Interjection: That must take a big staff. 

| Mr. Eakins: You mentioned the establishment of branch 
Fices in ethnic areas, but you did not say 1f£oit bis. Sformpublic 
lations. People generally know what the requirements are. Why 
Wiad you not just say the establishment of offices so that the 
tal province has equal opportunity to know the message you are 


| 
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trying to get across, rather than saying you would concentrate on 
ethnic areas? Why not the encouragement of people to know their 
rights? Why not get to other parts of the province to make sure 
that they understand the act as well? Why would you concentrate in 
ethnic areas? | 


Mr. Wainberg: If you put an office in Rosedale, you are 
not going to get that many people going to it. | 


Mr. Eakins: Should the Rosedale office not be just as 


concerned about nondiscrimination in various areaS as any other 
area? | 





Mr. Wainberg: Certainly, but the people who are going tt 
be alleging discrimination are the people who are covered by the 
ground that is set out: the nonwhite people. Women are everywhere; 
I don't know where you would situate an office. But it is mainly 
the nonwhite communities that have the most complaints about 
discrimination. | 
The offices should be in their communities rather than or 
the twentieth floor of 400 University Avenue. That is not @ 
community at all. Nobody lives around there. It discourages people 


from using the facilities of the commission. | 


Mr. Eakins: Have you ever run into reverse 
discrimination, where people of ethnic backgrounds tend to employ 
their own people, for instance? Do you ever have anyone complair 
about that? For instance, when you go into a Chinese restaurant, 
they are all people of Chinese background working in _ that 
restaurant. | 

Mr. Wainberg: I have never run across that. I think the 
Chinese people would be able to do Chinese cooking more likely 
thans- | 

Mr. Eakins: No, I am thinking of the employment of 
people of all backgrounds. It seems to me that sometimes, in order 
to appear fair, we must employ people of various racigg 
backgrounds or colour to show that we are not discriminating. I af 
just asking if you have run into that. | 


Mr. Wainberg: It works both ways. No, I have not rut 
into that, except in the famous Bakke case in California where the 
white medical student was complaining that he was- being 
discriminated against because of the quota system they had there. 
But in Canada I am not familiar with that problem. | 


SieneO ine 


Mr. Chairman: Any other questions for Mr. Wainberg? 


Thank you very much, Mr. Wainberg, for your brief tonight; 
On behalf of the Urban Alliance on Race Relations. 


The Child in the City program is represented tonight Db} 


Howard Andrews, Sherrie Barnhorst and Fred Hill. Do all member: 
have the brief? | 
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m Mr. His Andrews: Mr. Chairman and members of the 
mittee, I am Howard Andrews, the director of the Child in the 

y program; and I have with me Sherrie Barnhorst and Dr. Fred 

1, the authors of the brief, and research co-ordinators with 
t program. 









The Child in the City program is an interdisciplinary 
arch program that has been in existence since 1976, based at 
| University of Toronto--we are nowhere near the faculty of 
ineering, I would point out--and established with a grant from 


Hospital for Sick Children Foundation. 
| 


The focus of the research program is unravelling the effects 
‘practices and processes found in large urban areas, impacting 
(health, the wellbeing, of children; children of all ages up to 
years. 
| 

Since 1976, our program has been involved in over 30 basic 
learch projects, demonstration projects and evaluations of 
(oing intervention projects. These efforts have been supported 
.funds amounting to date to over halt aamitiion idollarsprin 
lition to the foundation grant from the Hospital for Sick 
idren Foundation. 





All levels of government in Canada have supported these 
forts, aS well as private foundations and international bodies 


h as UNESCO. 


le come to realize that our concern with the health and 
lbeing of children has to be complemented by an understanding 
‘the circumstances of the immediate setting in which the child 
les and learns. 


: 

i 

Increasingly, in all of our research efforts to date, we 
. 










The most important and vital elements of this setting 
lude the immediate family, other care providers for the child, 
the quality of the housing and school environments which the 


ld experiences on a day~to-day basis. 


The functioning of the family unit Het “critica: inejthis 
itext. Concern with the health and welfare of children, then, 
fuires a concern for the health and wellbeing of families. 





t 

By and large, and to express volumes of research as 
monsensically as possible, children thrive and do well while 
lilies are thriving and doing well. Our concern, therefore, for 
Mm quality of life ~of -today's children--tomorrow's adult 
sizens--requires us to examine the factors and processes which 
7 serve to impede the abilities of families with children to 


ction effectively. 


We are in strong agreement in principle with the drafters of 
_—- 7. ime proposing § to” extend the prohibited grounds of 
scrimination under the Ontario Human Rights Codestte include 
hnily. At the same time, and bearing in mind the importance to 
child and to families with children, of the immediate 
sidential setting, we argue in our brief to this committee that, 
presently proposed, Bill 7 would retain. a significant vehicle 
- the continuation of discriminatory behaviour towards families 


tw 
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with children in the area of housing, in section 19(4). 


Before inviting my colleagues to present this argument ti 
you in greater detail, I should like to summarize its principe 


points for you. 


We strongly urge the committee to recommend that sectio 
19(4) be deleted from Bill 7. We argue that this subsection b 
deleted on a number of grounds. | 


First, equal access to housing by families with children 1 
a human rights issue and not just a problem of housing supply. @ 
prohibit the discrimination against families in some types @ 
housing but not in all, violates the spirit of the preamble t 
Bill 7. Families with children should have a right to occupy al 
housing units, with the possible exception of buildings occupie 
solely by senior citizens and handicapped persons. 


Second, we argue that in balancing the various interests a 
stake, the interests of families with children should not b 
subjugated to those of childless households and landlords. Ther 
are five components to this position. | 


First, we do not allow discrimination against racial 
religious or certain other groups,..to., protect. people fmm 
encountering conflicting lifestyles. There is no reasonable basi 
for protecting most types of childless households from familie 
with children. $6.8 

Second, it is unfair to stereotype all children as noisie 
and more destructive than adults. 


Third, individual problems caused by noisy or destructiv 
tenants should be dealt with under the Landlord and Tenant Act. 


Fourth, we do not know how many tenants in _ presen 
adult-only buildings prefer to live without children. | 


Finally, the shortage of rental housing in Ontario, couple 
with the fact that many vacant units are restricted to adults 
means that families experience great difficulty in findir 
housing. In sum, then, the interests of families in having equa 
access to the housing market outweigh the interests of landlore 
and childless households. | 


We argue that allowing families equal access to housing i 
entirely consistent with a social policy which supports the famil 
and family life, a social policy which the present government ¢ 
this province has advocated and advanced on a number of occasions: 
Finally, we should like to point out that many other groups afr 
individuals Support the banning of adult-only housing, includif 


the authors, of sLifey Together, a report .foms,the, Ontario geaure 
Rights Commission. 


I would like now to ask Sherrie Barnhorst to begin tf 
presentation of the arguments in our brief. Dr. Hill will taf 
over halfway through. 


Ms. Barnhorst: Mr. Chairman and members ove Ou 


Zo 


nittee, in introducing Bill 7 the government has proposed to 
snd the prohibited grounds of discrimination under the Ontario 
an Rights Code to include family. This has been defined as 
Ps0ons in a parent and child relationship." The fact that a 
son has children can no longer be used to discriminate against 
| or her in the occupancy of residential accommodation, 
sracts, employment or vocational associations. 


Muiwe agree j-that. this. is a justifiable. extension of the 
nibited grounds for discrimination. No doubt there have been 
ances where employers, for example, have not hired certain 
icants because they believed their obligations to their 
dren would result in less time for or dedication to their job. 
government quite rightly seeks to eliminate this type of 


srimination by employers. 


_ With respect to residential accommodation too, the bill 
ooses to prohibit a landlord from discriminating against 
spective tenants because of family. Section 19(4), however, 
tains an important exception. Landlords would be able to 
hude tenants with children if both of the following conditions 
e met: (1) the “accommodation is in a building, or designated 
t of the building, that contains more than one dwelling unit 
ved by a common entrance" and (2) "the occupancy of all the 
idential accommodation in the building or in the designated 
of the building is restricted because of family." 


| The requirement that there be a common entrance means, 
ectively, that the exception applies only to apartment 
dings. Townhouse developments, single-family dwellings and so 
| which are not served by a common entrance, would not fall 


hin this exception. 





| The second requirement, that all the accommodation in the 
‘lding or designated part be restricted because of family, means 
Beently that a landlord in a building which already has some 
its with children could not discriminate against prospective 
‘ants who also have children. Thus, although the bill explicitly 
‘es landlords in adult-only buildings the right to keep them 


it way, the rights of other landlords to exclude tenants because 
'Y have children would be removed. 


We feel that the large loophole of adult-only apartment 
lldings should be closed by the deletion of section 19(4) from 
! bill. We would like to add that it is our understanding that 
1 7 would apply to condominiums. Although in our brief we only 
fer to rental units, it is our position that the same arguments 
1ch apply to prohibiting adult-only buildings also apply to 
hibiting adult-only condominiums. 





| While we recognize that, even as it stands, the bill would 
‘+ some extent reduce the discrimination against families with 
.idren, we ask that the government be consistent in its policy 


J allow families with children to have equal access to all 
at present 





2llings, including those buildings which = are 


The precise issue we would like to deal with is whether this 
-a human rights or a housing issue. In supporting ehei-oe Ve pllli vps 


24 


predecessor, Bill. 209, “Yast “tall, *+Dr. Saigrejigathne minister 
responsible, acknowledged the difficulty which families with 
children in large urban areas have in finding accommodation. | 


92 Vase le 


| 

He stated that the government had, however, decided that 

this was “essentially a question of housing supply, a matter 
really beyond the purview of human rights legislation." More 
recently, in connection with Bill 7, Dr. Elgie again stated that: 
"Tt is a housing issue and should not be confused with a human 
rights issue. We have to respect the balance of people's rights in 
society and not confuse a housing problem with a human rights 


Issuer 


If that is the case, why is family included at all in the 
bill as a prohibited grounds of discrimination in housing? Either 
it is a human rights issue or it is not. It cannot logically be a 
human rights issue when it comes to all types of dwellings except 
adult-only apartment buildings, and then suddenly become a housing 
issue when adult-only buildings are concerned. By including family 
as a prohibited grounds of discrimination in housing in some 
situations, the government, in our view, is corrects 
acknowledging that discrimination on this basis 1s a human rights 
issue. | 





It is interesting to note that Manitoba, New Brunswick and 
Quebec prohibit adult-only housing. Similarly, our most recent 
information is that at least eight states in the US have statutes 
which prohibit discrimination against families with children 
Federally in the US, the National Housing Act since 1950 has 
required landlords to certify that they do ~not discriminate 
against families with children in housing built with federally 
insured mortgage loans. Obviously other jurisdictions see 
discrimination against families with children as a human rights 
issue and not just a problem of housing supply. | 





Housing is a basic human need. To deny families equal access 
to all available housing is to deny families an essential humar 
right. In our view section 19(4) violates the principle stated if 
the preamble to the bill, which recognizes the inherent dignity 
and equal and inalienable rights of all members of the _ humar 
family. We also believe that section 19(4) is inconsistent with 
the statement of public policy contained in the preamble whicl 
states that "it is public policy in “Ontario -to'recognize (cia 
every person is equal in dignity and worth." | 





Given that equal access to housing by families is a humatr 
rights issue, the next point we would like to consider is the 
interests at stake. In ali aspects of human rights, whether we Lt 
dealing with race, sex, handicap, family or other grounds of 
discrimination, the legislation must balance the rights = ant 
interests of various groups in society, as Dr. Elgie said. Thé 
extension of the rights of one group necessarily reduces” the 
rights of others. For example, by protecting racial groups agains? 
discrimination in housing, we are denying the right of a landlort 
to choose the tenants he wishes on racial grounds. . 


2a 


' In the case of adult-only apartments, - the groups whose 
prests are at stake are the present tenants’ of the 
lding--and future childless tenantS--prospective tenants with 
men! and the landlord. From his remarks in the Legislature, 
us apparent that Dr. Elgie considers that, in the case of 





ee apartment sbuilidings, * the **rights- of »rthea! childless 
seholds are to be paramount. He spoke of what he considers the 
gitimate lifestyle preferences" of those who "choose to move 
4 accommodation where they will be with adults" and of the need 
Wprotect "an individual's rights to enjoy a quiet place to 
" : 

! 





| We are not questioning anyone's right not to have children. 
Oe. Elgie said, that is their privilege. But when it comes to 
eae the rights of the childless to live in an environment 
ce they will not have to tolerate the presence of children, we 
like the balance differently. It iS our view that when the 
ious interests are weighed, the only just conclusion is that 
| rights of parents and children to occupy housing should 

ail over the rights of childless households to be insulated 


m children. 


j 


| Under both the present and proposed legislation no tenant is 
iranteed the right not to have native Indians, Jews, bachelors, 
fare recipients, epileptics, mental patients, Jehovah's 
messes, and so on, living in their building. In spite of the 
tt that some of our citizens may prefer not to live beside these 
meother’ groups ~because of "conflicting lifestyles," the 
ernment's position is that the rights of these groups to occupy 
ommodation of their choice must outweigh the rights of 
jlords to exclude tenants on these grounds and the rights of 
lants to not live near a member of these groups. 

| . 

I am thankful that we have progressed beyond the 1949 case 
Noble versus Wolf, where the Ontario Court of Appeal held that 
restrictive covenant barring the sale of property to Jews or 
eks was valid and not against public policy. Our society no 
ger believes that people have an unrestricted right to ensure 
't their neighbours be of the "same class that get along well 
ether." Our multicultural, pluralistic society requires that we 
rcise tolerance for other lifestyles. Surely the family, as an 
fortant institution, deserves the same protection and respect 
it other groups have been given under the Human Rights Code. 





What are the interests of childless households in preserving 
childless environment? What is it about the "legitimate 
‘estyle preferences" that 1S at odds with the presence: shi 
ldren? From Dr. Elgie's comments noise would seem to be the 
meeconcern; that is, “the individual's rights to enjoy a quiet 
‘ce to live." The assumption here is that all children make 
scceptable levels of noise. 


, 
1 


! 








We cannot agree with this assumption. No doubt some children 
e more noise than others, just as some adults are noisier than 
ers. It is also true that some adults make more noise at times 
in some children; for example, young singles throwing a party, 
. electronics buff with his 200-watt channels. It may even be 
it there are proportionately more noisy children than adults. 


lever, the fact that it may be more likely for a member of a 





particular group to act in an undesirable manner does not warran) 
excluding every member of that group. | 


This is a basic principle underlying all antidiscriminatio) 
legislation. By ascribing a characteristic of some children to am 
children, false stereotypes are created. When people are responder 
to on the basis of a stereotype rather than as individuals, unjus: 
treatment is unavoidable. 

| 

When noise is a problem, whether the disturbance 1s cause¢ 
by an adult or child, we have very specific legislation to dea: 
with the situation. Section 103f(1)(c) of the Landlord and Tenam 
Act provides that where "the conduct of the tenant or a pers@ 
permitted in the residential premises by him is such that @ 
Substantially interferes with the reasonable enjoyment of thi 
premises for all usual purposes by the landlord or _ othe: 
tenants...the landlord may serve on the tenant a notice 0) 
termination of the tenancy agreement..." 


Similarly, other subsections of section 103f would allow thi 
landlord to terminate the tenancy where a tenant "causes 0: 
permits undue damage;" "carries on or permits to be carried on an) 
illegal act;" where "the safety or other bona fide and lawfu. 
right, privilege or interest of any other tenant...is or has bee: 
seriously impaired by an act or omission of the tenant;" and wher 
"the number of persons occupying the residential premises on , 
continuing basis results in the contravention of health or safet 
standards." eet 

We believe that the problems of noise, property damage an 
sO on are appropriately dealt with under the Landlord and Tenan 
Act. This act allows for the resolution of what are individual. 
not class, problems when they arise. It does not presume ti 
predict that a certain class of people will be troublesome ani 
should be penalized in advance. For there is no doubt in our mind 
that section 19(4) does penalize persons for having children b 
limiting their access to housing. | 


Not all tenants in adult-only buildings are as vociferous 4a) 
those who have been involved in the effort to preserve thei. 
child-free buildings. A national housing study sponsored by the U 
Department of Housing and Urban Development in 1979 found tha 
Only 20 per cent of the tenants in childless buildings said tha 
they chose their building because no children were living there 
Approximately the same percentage said they would move out i 
children moved into the building. 


Interestingly, the study also found that only 10 per cent oO 
the landlords who accept children without limitations felt tha 
noisy children were a "big problem" and only 25 per cent felt thai 
higher maintenance was a "big problem." On the other hand, 39 pe: 
cent of the landlords of adult-only buildings thought nois 
children were a "big problem," and 49 per’ cent thought hig 
maintenance was a "big problem" with children. 


9-3 0F O.im. 


To summarize, it appears that the concerns of landlords ani 
tenants of childless buildings may be exaggerated. In any event! 


ae may be a sizeable proportion of tenants of adult-only 
\ldings who do not care if children are permitted. There may 
m be childless tenants who would prefer to live in an 
wironment with children. 


Dr. Hill will now present the remainder of our brief which 
1 discuss more specifically the interests of families with 
yldren to equal access to housing and the social policy 
ylications underlying the legislation which would legalize 
j1t-only housing. 


Dr. Hills MS. Barnhorst has already argued that by 
m—eoang = family" in the act .as a prohibited ground of 
‘crimination in the occupancy of housing, the government has 
‘nowledged that families' access to housing is a human rights 
sue and not simply one of housing supply, notwithstanding Dr. 
de's statement to the contrary. Our position is that even if 
wancy rates were at higher levels, adult-only housing should be 
vallowed because the fact that one has children should not 
yerfere with one's basic human right to occupy housing. 


The argument that if there were an adequate supply of 
ging, discrimination in adult-only buildings would not be a 
-blem since families could readily find accommodation does not 
-nd up under closer scrutiny. Evidence has shown that even under 
th higher vacancy rates landlords in adult-only buildings refuse 
yrent to families and families would still have difficulty in 
ding accommodation, particularly in certain parts of the city 
1re they may wish to locate. 


Furthermore, the housing supply argument would presumably 
yly equally to other groups. If there were plenty of rental 
¥sing available, would particular racial, ethnic or religious 
“ups be in need of protection under the code? Yes, because their 
Wht to occupy housing irrespective of race, ethnicity or 
2igion must be guaranteed against the whims of a bigoted 
udlord. Should not the same argument apply to families, 
yardless of the vacancy rates prevailing at the time? 


But the question of housing supply does add to the argument 
1 favour of eliminating adult-only housing. Families have 
USiderable difficulty in finding housing in many centres in 
tario. Vacancy rates in apartment structures of six or more 
tts last October were at 1.5 per cent in Ontario and were only 
» per cent in Toronto. The fact that a significant proportion of 
1ts available are denied to families because they have children 
zes their search all the more difficult. 


We do not believe that eliminating adult-only housing is the 
tution to the shortage of affordable housing in many locations 
“Ontario. But it is obvious that if a substantial proportion of 
Sant units cannot be rented by families with children, whereas 
Meaaily all vacant units can be occupied by childless 
useholds, families are in a much worse situation than those 


cthout children. 


Furthermore, since single-parent families, most of which are 
Male-headed, tend to have lower incomes than two-parent families 
d are therefore usually in the rental rather than the ownership 
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ause they have children. However, we can be sure that the 
lems are as great as, if not greater than, those experienced 
American families. : 


! Ontario's vacancy rate is far lower than that in the United 
‘tes. As noted earlier, the vacancy rate in Ontario last October 
fe. per cent. Yet, when the American rate felt to an 
Imecedented 4.8 per cent in early 1979, a study by the US 
ttroller General's office noted how the "current shortage of 
tts has enabled landlords to become increasingly selective in 
iting" and consequently that "many landlords are renting only to 
(lt households with no children." 
| 





| 


Even though American vacancy rates are at a level which 
iid be a luxury for Ontario renters, the Children's Defence Fund 
Washington has established a national network of some 25 
anizations dedicated to ending housing discrimination against 
lilies with children. The need for ending such discrimination in 
fazrio must surely be greater when our vacancy rates are only a 
ird as high as those in the United States. 

| Even if we accepted the government's suppossition that 
jupancy of housing by families with children is not a matter of 
jan rights when adult-only housing is threatened, there is no 
son for families to be soothed by the housing supply argument. 
‘ adult-only housing issue, specifically the conversion of 
lily housing to adult-only by the termination of leases, was 
fsed in 1975 when Toronto City Council tried to do something 
fut it, and at that time the Minister of Housing, Mr. Irvine, 
ited in the Legislature that he knew families with children had 
iroblem getting rented accommodation, but that "again we have to 
| supply is the answer to all of it." 


| That was six years ago, and although vacancy rates have 
‘lined considerably since then, Dr. Elgie is still repeating 
it line. Why should families be expected to wait patiently for 
‘rs and years for supply to supposedly solve their problems, 
in the evidence indicates that increased supply would not 
Minate discrimination against families, and the supply 
uation has been deteriorating steadily in any case? 


Some would argue that there is no reason for the government 
meease the burden on Eamil res @awho?lare: Sitrying? tow tfind 
.ommodation, that people who have children should be prepared to 
met the fact that ‘certain apartment buildings will be off 
tits to them and reserved for childless households. After wall, 
fenthood is one's own choice, at least in most cases. However, 
we of the other prohibited grounds of discrimination are also of 
!'S own choice. 


Individuals exercise choice over their marital status, 
ted, citizenship, and receipt of public assistance, all of which 
» to be prohibited grounds of discrimination in housing. The 
frernment is saying that one ought to be able to exercise choice 
‘these areas without fear of discrimination in housing. The same 
jht to be true with respect to one's family composition. 


30 . 


Some would even go so far as to say that, in the interest: 
of population control, we should be doing everything possible ti 
make it more difficult to raise families so that more couple) 
woulda choose to remain childless. But it is not the Ontar® 
government's stated policy to d@iscourage childbearing and ti 
undermine the vitality of the family as a social institution 2 
making family life more difficult. Quite the opposite. Thi 
government believes in the institution .ofei the. family and. ae 
repeatedly taken actions to strengthen it and has made it thi 
focus of their social policy. The abolition of adult-only housint 
would be quite in keeping with its stated intention of supportini 
family life. In fact, we believe that section 19(4) poses a threay 


to the health and welfare of the family. 


Even if one did not value the family as an institution, on 
could still support the extension of "family" in the bill tt 
prevent adult-only apartment buiLaINGS aa L0 poact, set Nes prOocect lou 7! 
human rights does not require that one endorse any particula; 


lifestyle in preference to another. | 


The government's wish to prevent discrimination agains: 
Catholics, Jamaicans or welfare recipients is not an endorsatior 
of Catholicism, the Jamaican culture or life on public assistance’ 
in preference to any other religion, culture or source 0 
livelihood. Rather, the government is saying that one's religion: 
origin and source of income should not be used to deny one thi 


occupancy of residential accommodation. 


Similarly, the extension of the prohibited grounds 0: 
discrimination to include "family" in all types of dwellings woul 
not be an endorsation of parenthood over childlessness. It woul 
simply mean that parents and childless tenants would have equa. 
rights to occupy all residential accommodation. 


Different types of households currently occupy adult-onl) 
apartment buildings. Proponents of adult-only buildings oftel 
point to the so-called empty-nesters and the elderly who, afte: 
raising their family in many cases, allegedly have earned thei 
right to a childfree environment if they choose to live in one 
One could just as well argue that, having lived with Jews o 
Chinese for 30 years, one ought to be able to move into a buildin 
where no Jews or Chinese would be allowed if one so desired. Bu 
most thinking people would brand such a suggestion as racist. I 
it really more acceptable to exclude an age group than a racial 0o 
religious group? 


The elderly, we will admit, may deserve specia: 
consideration. Many abolitionists of adult-only buildings ari 
Willing to accept this one exception. Because the elderly hav 
special needs, they say, those among them who would prefer to livi 
only among other elderly persons ought to be able to do so. 


We are not experts in gerontology. If it could be shown tha 
it is really in the interests of the elderly to live withou 
children around, we would be willing to accept this exception 
that is, to allow buildings where all units are occupied by thi 
elderly to continue in existence, since the elderly may DB 
considered in some waysS a disadvantaged group in society. In som 
instances, they may need protection not only from children by 
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m other occupants of adult buildings whose lifestyle seriously 
yfElicts with that of the elderly and endangers their physical 
y mental health. But surely the other groups who occupy 
j1t-only DuUvIoiags sare “noc*entitiedm:toe ‘such srrights +-to«,the 
.criment of families seeking accommodation. 

| 
Some people who argue in favour of adult-only buildings 
‘ually claim to have children's interests in mind when they 
sue that adult-only buildings should be retained. They maintain 
yt many buildings are not Suitable for occupancy by children. 
ye apartment buildings are less well suited to children's needs 
in others. 





| But should it not be up to the parents to decide which of 
| vacant units on the market best suits their family's needs, 
jen their financial circumstances? Parents are better judges of 
Jir family's requirements than childless tenants. Buildings 
ich are totally unsuitable for children would presumably remain 
jldfree. Most families with children would prefer not to live in 
yrtment buildings at all, but some have no option. While some 
ilies end up in accommodation which is less than ideal for 
jldren, let us not fool ourselves into thinking that we are 
mtecting children by having adult-only apartment buildings. 


Another reason as to why it is in the government's interest 
) ban adult-only apartment buildings is that discrimination 
jinst families in the private sector adds to the demands for 
plic housing. 

| A study done not in present-day Toronto where vacancies are 
> low but in Guelph, Kitchener and Galt a few years ago, showed 
at Many Ontario Housing Corporation tenants were in #public 
using as a result of their having been refused accommodation by 
ivate landlords because they had children. Since the Ontario 
ising Corporation does not routinely ask its applicants whether 
sy have been denied accommodation because of their children, we 
‘not know for what proportion of their tenants this has been a 
stor in their decision to apply to OHC. But surely, the 
yernment does not wish to add to the need for public housing by 
lowing private landlords to act in this way. 





| The committee is familiar with Toronto City Councilts 
a to deal with the issue of adult-only buildings and its 
sition that the province should act to eliminate such buildings. 
‘would simply point out that the council was urged by the 
jlican, United and Roman Catholic churches and a number of other 
Janizations, listed on page 12 of ithe prbriefiay ‘to, eliminate 
Scrimination against families with children. Many individuals 


SO expressed their support. 


| The Toronto Star, which in 1976 had supported the: .cightsmot 
nants to have adult-only buildings, reversed its position and 
vocated banning such buildings in VO79.eel willsmotsseadwyousits 
itorial quoted in the brief since it makes many of the same 
ints already made here. 


The Canadian Council on Children and Youth tried to persuade 


e federal government to include having the care and control of 


ildren as a prohibited ground of discrimination under the 


i 
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Charter of Rights which is included in the constitutioné 
amendments currently before the Supreme Count of. tCanada. TH 
Toronto Board of Education almost unanimously supports tf 
recommendation that discrimination aAgamnsrwecnlranenime 1 ty renté 
accommodation be prohibited under the code. The Life Togethe 
report of the Ontario Human Rights Commission also recommende 
that adult-only housing be banned. 

Thus, while there are some who favour the retention of ti 
rights of adults and landlords to child-free buildings, there ar 
many who share the views expressed here. These groups represent — 
large segment of Ontario's population. | 


In deciding whether to allow adult-only buildings, - tH 
government of Ontario is taking a stand. not only on the bas# 
human rights of families to occupy housing, but also on the kind 
of communities and the kind of society it wishes to see develop i 
this province. Andrew Cohen, former executive director of tk 
Canadian Council on Children and Youth, summed up the attitude 
which are developing in Canada as follows, and I quote from hi 
presentation to that joint parliamentary committee: | 

"TI think we have arrived at a bad place in society where w 
do not like children and we do not like people who have them. W 
do not want them in most of our apartment buildings; we do n¢ 
want them attending many of the events that take place in ou 
community; we do not want them in restaurants; there are othe 
places that we do not—want to see them. It is not just th 
children that we do not want to see, it is the parents who ar 
with their’ chridren:. 


"Tt seems to me that this is a very short-sighted view ¢ 
what a community is like. A community is made up of people wh 
range from zero to people who are 125 years old and all the agé 
in between. That is biology; that is how it works." 


We are not asking that human rights legislation confer ar 
special rights on families. We are only advocating that familie 
with children and those without children be treated equally unde 
the law, that is, that they have equal access to all housing wit 
the possible exception of housing for the elderly and othe 
special needs groups. We are not asking that landlords have tt 
right to exclude nonfamily households from their buildings so thé 
families with children could be guaranteed that they could liv 
only among families with children if they so wished. That would Ef 
equivalent to the privilege that some landlords in childles 
households are demanding and, in fact, presently enjoy. 


When childless tenants say, "What about our rights to 
quiet place to live?" they should be reminded that human right 
legislation does not exist to guarantee the rights of one group t 
exclude another category of human beings from their livil 
environment. Rather, it exists to prevent people from arbitraril] 
excluding other groups of people from their environment. Give 
this purpose, 1t would be ironic indeed if the government chose t 
embody in the Ontario Human Rights Code the right of landlords a! 
childless households to keep parents and children out of certal 
classes of dwellings. 
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| Mr. Chairman: Thank you very much, Mr. Andrews, Dr. Hill 
Ms«~ Barnhorst. We are a little over time. However, we had a 
cellation tonight and we have a bit of time. Are there any 
stions any of the committee members have? 


Mr. Stokes: I was interested in the quote by Dr. Cohen 
re he said that we were in a bad place in society. We have had 
umber of people make representations to us along the lines that 
suggest on discrimination in housing for children and parents 
h children, but none of them was quite as comprehensive as you 
amin laying it.out to us tonight. 


0 p.m. 


| I have not heard anybody, including you, suggest that if we 
‘going to keep society together, it all begins with the family. 
have often heard the quote, "If there is peace and harmony in 
family, there will be peace and harmony in the community and 
oughout the world." I do not hear anybody talking about the 
thwhileness of having a mixed-age group in apartment buildings, 
a community, in an area, in a region, that would help us remind 
selves of what society is all about. 


Nobody is coming before this committee saying, "Simply 
Muse it is the right thing to do, it is the natural setting for 
ple." You are always saying it's because you are discriminating 
inst children. I look at it the other way around. I think 
ing children in a condominium, having children in a flat, gives 
ior citizens or those who are childless for whatever reason an 
Ortunity to experience what life is all about. Now it is not 
ays a bed of roses, but it is life, and we might as well get 
mm cO it. 


I do not hear anybody making that claim and I think it is 

most legitimate claim that you can made on behalf not only of 

ldren, but society as a whole. Nobody is making that. Is there 
“particular reason why you are shying away from that? 


Mr. H. Andrews: I cannot think of any special reasons. I 
pleased to hear your comments on the matter. I can only agree 
h what you said. There is a good deal of information around 
ut the advantages both to older people and to children being in 
tact with one another on a day-to-day basis. It strikes me that 
-more we are happy with the idea of ghettoizing people by age 
_having old people living over here in units and young people 
h their parents some distance apart, the less are we able to 
loit the beneficial outcomes of having young people and old 
ple interact on a regular, day-to-day basis. 


Mr. Stokes: Have you ever talked to any sociologists who 
ld agree with the position I am taking? If you have, why are 
se points not being made? 


Mr. H. Andrews: If the hearings are still open, Liwill 
my best to make sure they do come before you. I think there ‘are 
ple who are very qualified to make those kind of statements, 


it argument, to you. 


Mr. Stokes: The biggest kids in_ the world and the 
siest kids in the world are grandparents of kids. I happen to 
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have two young grandsons and I make more noise than they do when 
am around the house, I will tell you. 


+ 


oo 


Mr. Lane: You make more noise here too. 


Mr. Eakins: I think we should be looking for a good mi: 
That is something that would appeal to me personally. But when ¥: 
speak’ ofsi theres being @no discrimination anywhere, outside ¢} 
perhaps some discussion on senior citizen housing, I think we hav 


to take a look at apartment hotels. 


Would you suggest then that that is an ideal place £qi 
families with children? I have an apartment, for instance, at tt) 
Sutton Place and Jack is at Manulife. Would you say that ther! 
should be no discrimination there, that this is an ideal settir 
for children and families? 


Drii \Hill: In would: gimagine, there s4ane ),worst...p laces ime 
Ontario that children are living in than Sutton Place and Manulife 


Mr. Eakins: I am just thinking of the atmosphere of @ 
being a hotel complex and a different setting. 


Dr. Hill: There are children who live very close @ 
those buildings in an Ontario Housing Corporation project. So i 
is presumably nothing about the area itself that is being 
terrible place for children. Apartment hotels are in tha 
transition zone between apartments and hotels. We had not reall) 
considered that. s 


Mr. Eakins: If you are passing into law something whic 
says there should be no discrimination, and someone rents 4a 
couple with children accommodation at one of the apartment hotels 
then the management people cannot refuse a family. 


Drs. Hillis: Is would think» athat. would, .be. the. position mas 
would take, that if there were ever a family wanting to move int 
an apartment hotel, they should not be kept out of it simpl: 
because they have children. I rather doubt that would very ofte 
occur and I would doubt too that apartments that are primaril 
bachelor and one-bedroom units would, even if this section wer 


deleted from the act that we are proposing, have large numbers 0o 
children living there. 


Mr. Riddell: Before we have management at Manulife here 
I want to say they do have children in that building. 


Mr. Eakins: I have not seen any in Sutton Place. 


Mr. Lane: I have to agree with Mr. Stokes. As far as 
am concerned, children make the home and make the next generatioi 
too. We have to be able to accommodate children in our society. 


. I think that senior citizens accommodation, especially ini 
building that was built to accommodate senior citizens, does no 
reaillvemelends ,itscelfo. tomstha teain any case, and probably thos 
buildings should be left as they are. But I see no reason ti 
preclude families. I think parents in most cases will hopefull: 
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mecrather than being told where they could or could not live. I 


d hope that would be the way it would be. 


de where the better place for them and their children is to 
} 
: 


_ Mr. Chairman: Any other questions? 

_ Thank you very much for your presentation to us tonight. You 
jously spent a great deal of time and thought in preparing it 
‘we appreciate that and having you here before us. 


| That concludes the agenda for this evening. The committee 
menow be in recess until Tuesday, September 8, 1981. Have a 
i July and August. 


| The committee adjourned at 9:56 p.m. 
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LEGISLATURE OF ONTARIO 
STANDING COMMITTEE ON RESOURCES DEVELOPMENT 
Tuesday, September 8, 1981 
The committee met at 10:10 a.m. in room No. 151. 


THE HUMAN RIGHTS CODE 
(continued) 


| Resumange, consaderation, «of Bill..7,s.An.. Act..to~ revise. and 
extend Protection of Human Rights in Ontario. 


| Mr, -Chagrmaniinetonwill «call «the. meeting), to» orders and 
welcome everybody back from what I am sure was a relaxing and 
enjoyable summer. I don't know of anybody who had anything they 
had to work at. 


| We have had a couple of months break in these proceedings 
and in our dealings with Bill 7 and the hearings, so I would like 
to suggest that we are going to have to start right on time from 
here on in. AS you know, we have a very heavy schedule of hearings 
jwer the omext few) weeks and we will have to start the meetings 
right on time. 


| I have’ a couple of .announcements or things I would like to 
ibeing you. up to date on that have been brought to my attention. 
First, Merika Madisso and Margaret Vokes have prepared this 
summary, of which I believe everybody is getting a copy. This is a 
summary of the briefs presented to date. Merika informs me that 
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igsne will have something on an, almost daily basis for the 
committee, as best as possible, as further briefs come in. 


I suggest--maybe not right now--that you start to go through 
that summary and direct any comments or suggestions you have to 
Mere (chair -or to Merika;, that <it is too much or not enough. I think 
she would appreciate any further direction that we can give her. 
Are there any questions or comments on that at this stage? 





There is a second item you may wish to ponder or consider 
for some time. I am open to suggestions on it and perhaps we can 
@ome= back to “it slater «today or tomorrow. Rogers Cable TV called 
the chair a couple of weeks ago; in fact, they had contacted me in 
June when they heard rumours that we would be meeting in July and 
August and asked about full live cable television coverage of the 
hearings. When I notified them that we would not be meeting in 
July and August, I didn't hear anything further, but they called a 
couple of weeks ago and asked for permission from the committee to 
televise all of the hearings from here on in on their cable TV 
coverage. 


My thoughts on it were that I would have to bi nos. 1 bea op che 
committee, which I am doing now. My only reservation, which I 
expressed as chairman of the committee, was that they were coming 
in halfway through to televise part of the hearings, after having 
not shown much interest in the first half. For whatever 
complications you feel that may have, that was the main 
reservation that I had. I indicated to them that I would bring it 
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to the committee at the first meeting. I am open to suggestions. 
If you want to think on it and schedule 10 or 15 minutes at @ 
further session, that would be agreeable, or perhaps you may wish 
to express thoughts on it now. 


Ms. Copps: I would have no objection to Rogers coming 
in. Obviously it would have been nicer for them to have been here 
in the beginning, but if you follow that logic we would never hav@™ 
had television in the federal Parliament. If we have somé 
opportunity to get the message of the human rights legislation out 
to the people of the community, FP *thinkeatytwouldobeoterad fics 
would have no objection. 


Mr. Chairman: I am not 100 ‘per cent sure \swhat. theg 
wanted covered. Does that make any difference? Do you wish me to 
try to gather more information? I got the feeling. they probabig 
would like to cover up until the House goes back, at which time 
they probably would not cover any more. I do not know whether that 
makes ‘any’ difference > %to “you° "or not... Tiiwthereleas tany 7imome 
information you wish gathered, I can try to do it. 


Mr. J. M. Johnson: Are they using this on the late show? 


Mr. ee F. Johnston: When we had the constitutiog 
committee that was the first time that I -know of that theg 
actually came in any systematic way and televised the committee. 
They stayed with us for a number of weeks and then went along to 
another committee. I think it would have been more useful if they 
had stayed throughout so there would have been some consistency 
rather than being in an~ out. I "think we’would= be important, mas 
they do come in, that tney stay until the House goes back at least. 


There was a lot of debate last year--I cannot remember which 
committee it was; I think it was procedural affairs--about the use 
of television in the House. There were votes taken before 
Gissolution about what the role of TV was going to be both ig 
committees and in the Legislature. I cannot for the life of me 
remember what the resolution of that was and what the status is in 
terms of the Speaker's office and the use of TV. 


From my perspective I would like to have the cable TV people 
in here, if they would like to come, so that the discussion that 
we have and the understanding that we get from groups coming in 
can be translated to the public at large. I would be in favour o@ 
Chere “coming = in. 


Mr. Stevenson: ‘I’--would™ support’ ’youre positiony sWeetha ws 
had a number of excellent briefs brought to us in the first half 
of the hearings. These people undoubtedly would have liked to have 
had the public exposure. They did not have the opportunity of the 
exposure of “the ‘cablerTV7**and 4*I “am? not® sure thawereens Yair eae 
them to start now. The meetings are open. It seems to me that in 
the midst of things we should carry on the way we are. There may 
be some of those that might wish to come back® if? they’ felt¥that i 
was going to be initiated at this stage. 


Mr. Eakins: Most of the meetings are going to all media 
anyway, are they not? Why would they seek special permission? 
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Mr. Chairman: AS you realize, I am relatively new. We 
have had media in, some TV footage and some coverage. 
| Mr. Eakins: I watched them at many different types of 
meetings. They come in and out whenever it is suitable to them and 
pick up what they want. I do not see why they would have to have 
special permission. If they want to come in, why do they not come? 


| Mr. Chairman: I presume they must need permission if 
they have asked to come in and set up on a permanent basis now; I 
am not sure. Claire is shaking his head, so maybe they do not. 


Mon oR Pie Johnston: 1 don'tiunderstandthe- reluctance ,to 
have them in just because other groups were here in the spring. 
Their coming in has nothing to do with whether or not a group 
wishes to have some influence on this committee. The groups coming 
before usS are not television performers who want to get their 
nmames spread across the province or something like that. They are 
here to give us information. If this is some way for us to spread 
that information farther, why not do it? I don't understand the 
reluctance to have them come in and have this open. 


Mie. OMe. Of onnsonsiiin. Charrman pr why «d0ss yous mot.«check 
with Rogers Cable TV and see what it is they do require. I think 
if they just wanted to come in and take 10 or 15-minute clips, 
they would be more than welcome to do so. If they want to set up 
for the whole day, then I think it could cause some problems. 


Mr. R. Fs Johnston: There waS no problem in- the 
constitution committee. They were in all day long; they had their 
@ectle isetup Sat» the:-back and took. their. camera angles. very 
unobtrusively. They were there the whole time and there was no 
problem. 


Wee have been through, this, and it was not just» j;the 
constitution committee. One of the other committees was filmed 
last summer as well, and there was no problem. I thought it worked 
very well. 


Mr. Eaton: Did they hook up on the microphones? 


Mr. R. F. Johnston: Yes, they hooked into the mikes. It 
all worked very well. I saw a couple of the shows of it run, as 
you say, on the late show and at other times. I. thought it was 
quite effective. 


10:20 a.m. 


There was just one head shot. Whoever was speaking was the 
person who was televised. There was no panning around to see what 
Seats were vacant or who was asleep or who was yawning and that 
sort of thing. It was well controlled that way. 


I thought it was an effective use. We got a fair number of 
phone calls from constituents about the whole constitution debate 
because it had been on, and I'm sure that we would not have had 
them if that had not been on. 
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Mr. Kennedy: That was the one in the House? 


Mr. R. F. Johnston: No, this was oright fins the) commitee 
as it discussed the matter in detail through the summer. 


Mr. Kennedy: I should check with the clerk to see. Thi 
committee iS an extension of the House, and open TV isn't there, 
Then I would be more comfortable. I have no objection one way 0) 
the other. : 


MSM Copps' 2 1 would like’ to» makeer@ wmotionysthat we coha@ 
cable television because we are the elected members and what the 
clerk decides or does not decide should not be the key deciding 
factor. 


Mr. Kennedy: It's the information; it's not the clerk. 


Ms. ~Copps 981 would like to make a motion that we alloy 
Rogers Cable to televise the whole proceedings. 


Mr. Chairman: The "one <difficultyna have ,svandad shoppe. vee 
will respect it, is that we did indicate that we would be aH 
hearings. It wasn't on the agenda. I would like to introduce it & 
you and perhaps set a time when it can be dealt with in fairness, 
We did indicate that there would likely be no resolutions untij 
such time as the hearings are over. I think it's maybe a littl¢ 
unfair. to all the members) ofall “partiésmtforiethemecnairman Ve 
introduce a new item onthe agenda and then call for a motior 
right away. Maybe in fairness to everybody I can gather moré 
information. Could we set a time, though; "sowrthat.  “everybods 
realizes that? I suspected that there may be some differences oj 
opinion, “and it°might require” a *moc1oens. 


Ten o'clock tomorrow morning) ~thenl astethe -first, atem ie 
business? 


Mr. Kerr: I have something important on then. 

Ms. Copps: Could we change that@to Thursday morning: 

Mr. Chairman: The chairman may not be here tomorro# 
morning “elther. Sinethankvert YcouldpeheioThussdaypmorning sins aul 
agreeable? 


Interjection: Is that soon enough? How about tenight? 


Mr. Chairman: At » the’ endpeof ther day?ritiwiadonte @kaem 
whether I can-- 


Mr. “Kennedy? If’ you) can @igetesrtetonightpiercik not pithossea 
then. 


Mr. Eaton: The only thing you wouldwihaves toedovbis »chea 
with the Speaker's office and see what the rules on it are. 


‘Mr. Chairman: Can we’ do''that? Any objection Sta at tae the 
last item then today? Is that soon enough for everybody? 


| Mr. Rs Ee Johnston: I would have to leave almost 
‘immediately then; but, sure, let's do it. 


| Mr. Chairman: Okay. The last item then this afternoon. 
That gives us time for it. 

; We do have one cancellation this morning. We have three 
groups that we are to hear. Is there anything else before we get 
@mto the hearings, any other direction, procedurally or otherwise, 
mepeeechne clerk ‘or- the chair? 


| Mr. Brandt is back with us as the parliamentary assistant to 
ithe minister, and the minister will be in, I guess. 


Pre” ‘Srandcs lovexpect, Mr. Chairman, * his first “appearance 
mere tne “committee “will be on Thursday, to the ‘best’ of “my 
meowledge. But he will be in from time to time. Failing his 
‘appearance, I will be here in his place. 


Mr. Chairman: Wwe had scheduled the hearings with 
approximately Hale San Tour Mecor- cach ‘qroup!-orF Jandtvidual, Nannew 
believe everybody is aware of that. That is to include the 
presentation and any questions the committee members may have of 
the presenters, so we would like to try to stick to that time 
frame as best we can. 


Mr. Kennedy: (inaudible). 


Mr eichatrman. “Yes. 9 Does: wtichave, to» go won *Hansard, “or 
does the clerk just need the-- 


Mr. Kennedy: Beaon ‘erknows 


Mr. Chairman: The clerk has the slips there and he'll 
mote it. 


The Riverdale Socio-Legal Services. John Argue is here to 
represent that group. Welcome this morning. 


Mr. Argue: The clerk originally asked me to bring? 30 
copies of our brief. Shall I give that to the members? 


Because of your timing and the length of our brief, I won't 
attempt to read the brief, but I would like to highlight the main 
points that we are making in it. My name is John Argue. I am a 
community legal worker at the Riverdale Socio-Legal Services, 
which is a community legal clinic in the Riverdale area. 


We were interested in coming here this morning primarily 
because we represent an area where we thinkOhumaneraghts iTsianvuery 
important concern to most people in the neighbourhood. It's a 
low-income area where a lot of people are on social assistance or 
On pensions. Therefore, when human rights concerns affect them, 
they seem to affect them more strongly because of their economic 
Status. 
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Another reason is that it is an increasingly multicultural] 
area. The Chinese population is growing significantly. There are a 
number of Vietnamese people moving into the area. An active Greek 
area has been there for a while. Therefore, in various groups} 
within the community they are really quite concerned about human 
Fignts. 


Ine *recents months 7 ewactually ~« )’al (spar tacudarl @ineidenGy. aa 
motivated us to come forward and prepare this brief because the Ku 
Klux Klan established itself in our community .for,.a speriod, Ofmms 
few months, established its headquarters there. They were nog 
invited in; they were not welcome. There was a rally organized by, 
different groups, community centres. Our .legal clinic took part. 


There «bs ‘a esace relations «group.,that ; is «sactive Jin “cum 
community, and a number of churches all gathered together to have 
a rally in a park very near their headquarters, just to make the 
public point that the Ku Klux Klan is not welcome in our areag 
Whether that in itself convinced them to leave we don't know, but 
they moved to Parkdale. I don't think that solved the problem. Theé 
problem still exists in Toronto. Fortunately, it doesn't exist 1 
Riverdale, but the effects of their activities do. | 


At the end of the brief--I trust) you may have. copies--we@ 
summarize our recommendations, and in the index we highlight the: 
areas that I will déal« with. ©Sor.1 twillaiust’ itryayto ‘summaries 
verbally the main points we are making in the brief. 


I guess the underlying premise for why we are here is that) 
we just don't think Bill 7 goes far enough. We are really please@ 
that a number of changes have been made in Bill 7. But essentially, 
one of the things with which “wescare)’ most{ concerned «iS Cia 
visibility and the public profile of the commission. It doesn"@® 
seem to reach the people with whom we are concerned and the people 
who certainly come to our clinic. They are not aware of theim 
human rights. Often when people ask us how to achieve their human 
rights or how to stand up for a»sparticular concern with’ aslandlor@ 
Or a welfare agency, they don't know that if they are facing an 
abuse of their human rights there is another option. 


Our f£irstiepoint swould semany sinternatronalk ;potht, anielaces 
It's consistent with the preamble to Bill 7 and the existing Human 
Rights Code because it refers to the Universal Declaration of 
Human Rights which was passed by the United Nations in 1948. We 
have a very specific recommendation because, following the 
adoption of the Declaration of Human Rights at the UN in 1948--1i8 
fact, almost 20 years ago in 1966--two covenants were adopted at 
the UN: a covenant on civil and political ‘rights and 4 covenants 
ethnic, cultural and religious rights. We recommend that those 
covenants besrecognizedyiny the, preamblewwping fact,. L0iw earsmatuas 
the adoption of those covenants at the UN in 1966, in 1976 Canada 
acceded to those covenants. 


The . .mpor'tantesmmpincationwofe tthisyaisesbhats thenesea Some 
optional protocol that is annexed to the covenant on civil and 
political “raghts.: That woptionalitprcetocolsyatiows Sn individ ss 
complainant, for those countries that accede to the covenant and 
the protocol, to bring sa petieircn ito the UN. 


/ Y 
10:30 a.m. ; 


| Me eaves seentsa' recent sexample  ‘ofi-that. dn) «Canada Sandra 
Lovelace is a native Indian woman who has been highlighted in the 
Ipress in the last three or four weeks. The human rights committee 
@e the UN just reported a few days ago that in their view, after 
viewing the Indian Act and her particular problem, Canada has 
abused her human rights. The situation is that as a native Indian 
woman she married a non-Indian and, therefore, under our Canada 
Indian Act she loses her status and rights as an Indian woman. 
After being married, she later wanted to return to the reservation 
and wasS barred because she no longer had the status and the rights 
of an Indian woman. 


| She appealed to the human rights bodies in New Brunswick 
where she resided, but she did not get satisfaction. However, the 
UN allows her or any resident of Ontario or elsewhere in Canada, 
if that person was not satisfied that he or she had their rights 
heard at the Ontario Human Rights Commission, to appeal to the UN, 
‘too. 

| We ‘point “that out. We have “already agreed to it -cin=its 
meecty form!) “as Pa’ countrys° VAS a country, ‘the provinces! are 
‘included, and we would suggest that the covenant be recognized in 
je preample. It “would bring it up to date and just recognize the 
international situation. 


| The second major topic that we bring up would be regarding 
‘the independence of the “kOntamioon Human Rights) T>Commiss ion, 
‘independence in ,thée sense (fof taking !-place) within »thes government 
structure. Many people come to our clinic. As we begin to advise 
them that there is an alternative of appealing to the human rights 
commission if they perceive a grievance, they hear that it is 
under the Ministry of Labour, or they have a perception, based on 
newSpapers, that it is part of the government, and they are just 
very cynical about pursuing it. 


fise Tooether sdealtowith sthat, the-‘report@ which you have 
considered. We agree with Life Together on one point certainly. 
The placing of the human rights commission under the Ministry of 
Labour recognizes the fact that many of the complaints, 
particularly at the beginning but even now too, surround 
employment. The difference, I think, is that the grounds are much 
more varied now. 
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| While dealing in large part with employment concerns, there 
‘are many other matters that affect people Girectly in terms of 
human rights and many government ministries and departments are 
involved. Hence Life Together thought it better to not have it in 
one ministry. They suggested having it appointed by the Premier's 
office and connected to the Premier. We hesitate at that. We 
disagree at identifying it with the Premier's office because we 
think it won't separate it from the government sufficiently for 
the people who might be concerned with asserting their human 
rights. 


We would suggest instead using the example of the 
Ombudsman's office, that the human rights commission be appointed 
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by the Legislature and report to and be responsible to they 
Legislature, to give it an independent status from a particular 
government ministry, whether it be the Ministry. of Labour .or any# 
other ministry. In varying it from the Ministry of Labour, I am| 
sure consideration has been given to bringing it under the) 
Attorney General or whatever other department, or the Premier's. 


office, as the Life Together report recommends. | 


However, we would like a more fundamental and definite sign 
of independence of the commission. It is responsible ultimately top 
the Legislature in any case, and we think it appropriate that 1 
be given that additional status of independence of autonomy SO 
that people might have confidence in appearing before it and not. 
be concerned that there might be a conflict between the people) 
appointed by a different ministry and responsible to that ministry. 
and a complaint against that same ministry. 


The third point we make is in regard to extended coverage. | 
The relevant clauses in Bill 7 would be in part I, sections 1 tq 
5. In each of those clauses we note that there is a restrictivey 
wording. In. other +words;,  inere mare certain categories that are) 
protected from discrimination and the» wording .is. “withou@ 
discrimination because of..." We suggest that is a limited wording, 
in the sense that it does not leave the human rights commission. 
the flexibility to go beyond the particular categories mentioned. 


I would like to read the article in the covenant on civil 
and political rights that was passed by the UN. 1.think, therm 
inclusive wording, mentioning ‘similar -categories;, they same ange 
additional categories as in the Human Rights Code, but mentioning 
them in a broader sense, is a better way to go. In other words, 1@ 
would allow the human rights commission to be more flexible in 
dealing not only with the categories mentioned, but with a related 
category or some aspect that is not specifically covered under the) 
Human Rights Code. By mentioning an incluSive wording, it would) 
allow the human rights commission the flexibility to pursue that} 
area. 


I read article two in the covenant: "Each state party to the) 
present covenant undertakes to respect and to ensure to all} 
individuals within its territory and subject to its jurisdiction, 
the rights recognized in the present covenant without distinction) 
of any ‘kind, ‘such !as ‘race, .:colour, sexjyebanguage; {religion 
political or other opinion; national or “soctal origin -.spaope em 
bartheoreother statuce. 


The key words we highlight here are, “without distinction of. 
any’ kind; ‘suchr’as..."“sThat sis thesacnuctalbiphnase;mirathengthangscne 
phrase, "because of," which has been used in various human rights 
legislation throughout the world; and it iS emphasized inj 
interpretation in’ the ‘courts; «that eit be ilvestracted/sito Bthoces 
categories mentioned. The wording of the UN covenant states the} 
categories listed as examples of things that should be definitely 
protected. However, it does allow the human rights commission. 
flexibility to go beyond it if they think there iS an area covered) 
in terms of discrimination but which is not specifically mentioned. 
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As an example I suggest the issue of sexual harassment, even 
menough ‘sex -is» in) the .code. I would argue that it would not 
necessarily be interpreted this way in the courts, but it would 
allow the commission the flexibility of going ahead and pursuing 
sexual harassment. If this inclusive wording had been in the code, 
and sex has been in the code, the commission in the past few years 
before Bill 7 came out would have been able to pursue incidents of 
sexual harassment under the coverage of sex, and they would not 
mecessarily have had to have the particular phrase, “sexual 
harassment". 


| Perhaps in the courtS a judge would have considered that 
that specific category would have had to be there. The crucial 
Mmact we are pointing out is that with the inclusive wording of the 
clause the human rights commission, and the courts too for that 
Matter, would have greater flexibility. What the end result would 
be is indeterminate, but what we would advocate is the flexibility 
fec the commission, in particular, to go into other areas. We 
recognize, however, that particular categories must be mentioned 
because of discrimination, particularly in regard to those areas. 


There is only one additional category we would like to 
Mention today. It is one that has been talked about a great deal 
but has also been avoided. People seem to be afraid to talk about 
gay people. The phrase, "Sexual orientation", has been advocated 
ms an additionsto the code by a number of groups and it is one of 
mene glaring omissions from Bill 7. We,-.too, in our area, where 
there seems to be an increasing number of gay people, would 
‘recommend and hope that the committee would include sexual 
orientation. 


| Theeomisawaddationalmepoint, 1 would make in. the brief time 1 
Mave is. thats» because this has been such a controversial item, 
‘discussed in the papers so widely, it seems a really glaring 
omission when the legislation comes before the Legislature alicpadnc 
is not in. Various people have urged the Legislature to put it in, 
and yet the government has not seen fit to include it in the code. 
Mhere is. obviously discrimination taking place in Toronto 
certainly, but also elsewhere in the country. It occurs ipecawe: 
sorts of insidious, quiet and subtle ways within families from 
Kenora to Cornwall. We would hope the committee would give 
protection to gay people too. 


The next area would be that of the right to be heard. We 
point out that the right to be heard by a complainant, a person 
who is making a complaint before the human rights commission, is 
only recognized at the level of the board of inguiry. We would 
‘Submit that is a problem in terms of the credibility of the 
commission. In other words, people wonder how the investigation is 
done. A person would go to the human rights commission, speak to 
an intake officer and itemize all the facts or concerns that he or 
she might have, but until the commissioners make the decision 
whether or not to recommend that a board of inquiry be held, that 
complainant has no formal right to Participates or Bato ee 
recognized. 


10 


In other words, after the information is first given to the 
intake “OrLicer, an investigative officer™ Mmighe® GaeL that 
complainant, or might not, according to her or his discussion. Inj 
terms of the report of the investigating staff of the commission) 
to the commissioners, when those commissioners decide whether or) 
not to recommend a board of inguiry, that complainant is’ no@ 
guaranteed, even at that point, a right ‘tobe ) before *tha 
commissioners. 


We submit ‘the right ‘to be heard *in ~a» cour t™ cases ormpenrct cam 
decision of any political, judicial or administrative body is such 
an elementary right that surely it* shouldbe "recognized. wes hopes 
the committee will add "the right to be heard" for the complainan@ 
so that at the stage that the investigative report is made to the 
commissioners, that person be given a copy of the investigative: 
report before the commissioners discuss and decide it, but alsoj 
that the complainant be able to come to that session and presen@ 
her or his views. Surely it seems reasonable for the person being 
affected by the complaint to present those views “before > the 
commissioners rather than relying on the advice of the 
commissioners. 


POS Oras. 


We note that in the published numbers of board inquiries 
that have been held since 1962 the number only amounts to 102, as 
far as we know. I am Sure there may be more since that listing) 
came out. It was about a year ago, and I am sure there have been) 
other boards in the last year. However, 115 or even 120 boards of | 
inquiry, whatever the final figure is to this date, surely does. 
not reflect even 10 per cent of the number of complaints that have 
been held. Whatever the number is, there iS a vast number of! 
people who have come before that commission who don't know of the@ 
process that has gone on in dealing with her or his complaint. 
until she or he finds out from the commissioners whether” or? not “am 
board Of Inguiny Ts hela, | 


There is an appeal that is able to be held before the 
commissioners, but in our experience certainly with the tribunals | 
and administrative bodies that we deal with in our work--the| 
Social Assistance Review Board is the most frequent, but the 
Immigration Board would be another--when the commissioners 
themselves decide on whether to validate or change a ruling that@ 
they have previously made, we find they usually agree with what. 
has been done before. We submit that that produces some cynicism 
and some scepticism in the people who are coming before the 
commission, and we would hope that the complainants would have the 
right to have some part in the process in order to be sure ana 
just know how their complaints are being dealt with. 


The last point would be a general point, and» it “is” implie@ 
by some of the earlier points we have made. We suggest that the 
human rights commission take a more active role. We are concerned 
that the commission sits back and waits for complaints to come to 
it." In -a-society where there is) "human rights abuse, where the Kul 
Klux Klan can come into a Toronto neighbourhood and in 1981 
establish itself in a *multiculcturas neighbourhood, we suggest that 
is incredibly shocking evidence of potential human rights abuse. 
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We would argue a few things in this regard. We would argue 
that the human rights commission should surely take a greater 
role, that people should be educated in terms of their rights in 
human rights so that they will know where to go, how to proceed, 


mec «they have a complaint but, broader than that, if education 
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makes place, to be aware of their human rights so that people will 


be less likely to abuse them. 


I had an interesting experience myself a few years ago. I 


was teaching Swimming in northern Ontario--excuse me--north 
Mepronto. “North, of -Bloor I get confused. That is a Toronto joke. 
Some of the areas in north Toronto are pretty well-off areas where 
'kids go to good schools. They come from homes in areas where 
education is at a higher level. They just have so many more 
resources and are able to learn so much more at an earlier age 
'than in an area like ours, which is a low-income area where kids 


don't go to school as long. You know all the differences. It was 


interesting when I was teaching that there was hardly any evidence 
meee discrimination: to. a, black or .a, Chinese kid at .school. It just 
didn't go. 


Interestingly, there were fag jokes because’ sexual 
Orientation is not covered by the code. That is one area which is 


still a legitimate area, where kids feel they can make fag jokes 
or rebuke queers. But in those schools it is really interesting 


that they don't make "nigger" jokes or they don't abuse the rights 
of Chinese people. I really think that human rights has been 


meascussed so much in the last 30 years that there are certain 
barriers those kids have learned in the neighbourhoods they have 


grown up in, and there are ways they just don't go beyond. 


Thrememberowheni dh was ‘going sto.public school in, the 1950s--1 


grew up in Ottawa and there is a fairly multicultural population 
‘in Ottawa--and there were some black kids and Chinese kids in 


school, and there would be jokes and butts against them. That 
didn't take place in a similar neighbourhood where I was teaching 
just a couple of years ago. 


However, where I am working there is a store just up the 
street, a place where I get coffee every day. There was a Chinese 
boy, about a l6-year-old guy, working there in the evenings for 


Mebout two weeks. The kids in that neighbourhood, not familiar 
enough with the Human Rights Code and the concept that everybody 
(has human rights, not just a few of us in this society, but 
everybody, called him Toyota and whatever other Japanese or 
‘Chinese or oriental name they could think of. They alienated him 
-s0 much that he had to quit his job in a couple of weeks. He just 
Meouldn't take the emotional strain. That is only one minor 


illustration. I am sure you have heard of so many and that you 
yourselves in your constituency are aware of countless other 


examples. 


What we suggest is that it is so important for the human 


rights commission to have a high profile public role, 4so. that 
everybody in the society, in a neighbourhood like ours as well as 


the other areas where they are aware of human rights, will become 
aware that everybody in this society does have human rights and 
they won't take advantage of people. 
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The final point I would make is that because in the 
multicultural distict “iniwhich® werliveswes havetagy cry active race 
relations centre, Riverdale Race Relations Centre, comprising) 
representatives from all sorts of different groups of ‘peopl@ 
living in the area, we would hope that :kKinaeonmn group would be the. 
kind of group with which the human rights commission might work 
directly in order to exercise a higher role. We would suggest that. 
funding be given to such community groups to recognize the 
contribution they can make to the work of the human rights 
commission. Perhaps race relation centres might be funded as well 
in that same kind of context’ so that, as we have -storefronm™ 
clinics in terms of legal clinics or in terms of. bringing health) 
to people as community health centres are beginning to broaden 
around the province, in the human rights area this would be an 
excellent way to bring the concept of human rights to the doorstep 
of people who really need to learn about it, who have questions 
and perhaps complaints. 


t have spoken *too Jlong;, so 8b wili@sitop? \theresMandercr yaaa 
answer questions. 


Mr. J. M. ‘Johnson®® Mri‘ Argue," on «page’’threeniof yous 
brief you make a statement that the outlook is ominous when the 
most massive individual police raid in this country's history does 
not convince the government to protect the rights of the groug 
that was attacked. I assume you are referring to the bath house 
raids? ee ©! 


Mr. Argue: That. is ‘correct, onmkebruavyesrd: 


Mrs Dee M. Johnson: You feel that that group cm 
homosexuals' rights have been abused? 


Mr. Argue: We do, sir. We would suggest that the gay 
group in Toronto was selected deliberately, and on February 
(inaudible) highlighted-- 


Mrserd. »M. Johnson: «<2f the gipdlice, Belnhethermpayvescom 
thought there were young children--in Tact, BE is my 
understanding, whether it is correct or not, that there were young 
boys under 14 involved--if the police suspected this, would that 
not be reasonable grounds for their actions? 


Mr. Argue: I suspect that would be reasonable grounds in 
most circumstances. 


Mr. J. M. Johnson: Maybe we have ‘to’ wait. until) the? cagm 
is resolved, but why do you--. 


Mr. “Argue: Mr. “Johnson,” the’™point-"we are-imaking*@isesthas 
approximately 250 officers were involved in arresting 
approximately 300 people. That is just an incredible incident, @ 
would suggest, of highlighting discrimination; evof *iselecting mam 
particular group to attack. There has been no other incident like 
it in our entire history. The police suspected there were illegal 
things going on. You suggest there were people perhaps under 14. 


To our knowledge, that doesn't exist. Our legal clinic is only on@ 
CclLinver in Toronto=--— 





is 


Mr. J. M. Johnson: Would it make any difference to you 
ime it did? 





Most yATguesr ol . would: suggest) that «the police certainly 
‘should go after an abuse of the Criminal Code in that instance. To 
our knowledge and in the publicity that has been circulated to 
this point, there is no indication at all that anybody under 14 
was en eany OLtthose: bathsiuthat« night. 


Mr. J. M. Johnson: I am concerned that you are zeroing 
in on this case. You say that it is because of the gay group, the 
lmemosexuals. I am not sure I am correct in this, but it is my 
understanding that in the region of Halton there was a police raid 
jon Tent City or something and that was not homosexual. That was 
male-female. 


Mr. Argue: mT realizes ithat but «1 think there waS a 
difference in the raids. 


Mr = JseiMs.e Johnson: Just a minute, please. You. say that 
in the one instance it is abuse of civil rights and in the other 
there is no hue and cry raised because people expect, when the law 
Meee broken, it should be enforced. I fail to understand why 
homosexuals should be treated any differently than any other group 
who are suspected of breaking the law. 

Pie Teroueceighyseedohnson;,) oumsiconcern «is that .sthey: sane 
being treated differently by the police. They are being selected 
i@specially for discrimination. That.is our major concern. In terms 
of this one sentence, it iS a rather brief and general sentence as 
you would assume. We just use it aS an example of a dramatic case 
where the gay population is being selected for discrimination. 
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There are differences between the two cases that you 
Mention. The raid. in Halton took 50 officers to arrest 96 people, 
meebelieve. I'm not sure of all the incidents that took place 
during that time. I don't know enough about it to really comment 
on it--certainly about that particular raid. 


I do know, though, from the perspective of our legal clinic 
that, from what we have read in the press in Toronto and what we 
have heard in Toronto, the kind of behaviour that was exhibited by 
the police sinksthe. raids. here. in Toronto indicated an abuse of 
human rights much more. dramatic than in any other raid, to our 
knowledge, in the country's history. 


| Menueon «Moa@ldJohnsons Ts won,'ti. belabour. thew point. |. have 
two points to raise. One is, if instead of using 300 police they 
had used 30, would it have been okay? 


Mr. Argue: It implies that the police would have treated 
the people with more consideration. What I was suggesting was that 
when there is almost one police officer for every person, MoS. «oe 
whom are nude at the time and who are therefore threatened by 
police officers coming in in full dress, being brought before the 
courts is just an incredibly intimidating experience. 
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Interjection: Wouldn't it take longer). with 30. °‘poliem® 


officers? 


Mr. J. M. Johnson: My last point, Mr. Chairman, is thag 
some of the articles I have reading in the press the last few, 


weeks disturb me. We are talking about human rights, and human 
rights’ Lory alieatypesm of people) | Now: Sthe olatestayirendiars human 
rights: for -chvbdaren and, with this, sexual exploitation. It has 
been in Time and it has been in several other publications. Is 


chis’ the next itep? 


Mr. Argues; Certainly nov. 


Mr. J. M. Johnson: I hope not. Thank you. 


Mr. Eakins: Is it your feeling that the Ontario Humag 
Rights Commission does not have a high enough profile? I think you 
made some reference to that. 


Mie argues Yess we Gid. That is one of our premises. 


Mr. Eakins: What would be your suggestion for improving 
that? 


Mr. Argue: One suggestion, for example, ise’an sy regard aa 
the incident that took place involving the Ku Klux Klan. I noted 
that the Ku Klux Klan established its headquarters in our area for 
a period of months. We would assume that the human rights 
commission would be interested in learning what was going on in 
Riverdale that brought the Klan there, that they would be asking 
all’ -sorts “of community ‘groups; incliidingafourwW Ciamic,mrsonpeet tae 
matter, what was going on once the Klan was there. We would hope 
that the human rights commission would be seriously concerned with 
the potential abuse, from what we all know of American history 
primarily, but also of Canadian history goings back Mito) 7am 
thirties, when the Klan has been present in our neighbourhoods so 
that they would be able to respond if human rights abuses occurred. 


Our criticism is that the human rights commission didn 
even take any preventative action at all to inguire into what was 
going on. The broader thing is that we are concerned that@ 
particularly in neighbourhoods like ours where the illiteracy rate 
is much higher and where education is lower, people are not as 
aware of their human rights as are people in some other areas of 
the province. So, again, we would urge the commission to play 4a 
higher-profile role to get the coverage that even exists right now 
Known to the people who might be involved. 


Mr. Eakins: I would disagree on one ipoints.” I sdontt™ tha 
it should be the responsibility of the human rights commission to 
go out and drum up business, so to speak. I think that thei 
office should be well known, as is the Ombudsman's office, but @ 
don*t think ~it’-is ~the’ job, ‘of. the [Ombudsman ito ge@louteandiecams 
"Hey, you should be aware of this." I think the Ombudsman's office 
has improved its office very much in the last year or two B® 
making it Known to everyone in Ontario. In fact; ) I »sthink tha 
with all the complaints that office received in the early days, it 
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probably has a higher profile and is better known than any 
jurisdiction in the world. Perhaps the human rights commission 
should be making the average person in the province aware of what 
their services are, but I must say that I disagree that they 
‘should be going out and initiating the process themselves. 





Mr. Argue: I would just like to qualify that, though. I 
‘agree with your example of the Ombudsman's office. In our area the 
‘Ombudsman's office, in fact, is widely known. The human rights 
‘commission is viewed rather cynically because it is part of the 
government, I think, and for other reasons. They see no difference 
between welfare officers and other people with whom they deal. So 
that's their problem, they don't see an independent role for the 
|fuman rights commission. Here's the Ombudsman. They see an 
lgciependent office in which they might get a hearing. That's .the 


| 


idifference. 





| I didn't intend, though, that they should drum up business. 
Our concern was that the human rights commission should be aware 
of what's going on in the community so that when a Ku Klux Klan or 
some other group that will very likely cause disturbances and 
jaetticulties in a given area comes into an area they should at 
least be aware of what is happening so that they will know of and 
be ready to deal with problems effectively if and when they arise. 


i 

Mr. Eakins: I see many concerns resolved without having 
‘to go to legislation. I must say that it personally bothers me 
‘that every time we think there has been some wrong we have to turn 
'to Wegus bativonindinsysordern a to) rectify, .its,) Can: vous makes ..some 
isuggestions perhaps of how we might improve human rights without 
always having to turn to legislation? 

Me. Sarque:voOunsiiirmestitpoint «there, would,.-bé, our point 
jabout the inclusive wording of sections 1 to 5. We pointed out 
‘that that is restrictive wording limiting the coverage ana the 
jactivities of the commission to the categories that are thus 
listed, so they have to deal just with those categories. 


An inclusive listing, using aS an example the article I read 
‘from the UN covenant, allows the commission and the courts to be 
more flexible in dealing with categories so that they could go 
‘beyond the categories just listed, when human rights abuses become 
evident, after the act has been passed. 


f 


, That's the .trouble with legislation. As you know more than 
IL, Meese SO:-Gitficult: ito,.get the legislation right, up..to..date, so 
that you will not have to deal with it a year or a few years down 
the road. We would suggest that this might be one way to make it 
l@msier.. The inclusive listing would. allow the human. rights 
commission and the courts more flexibility over a longer period of 
time to deal with items of which we do not know yet. There may be 
‘something of which none of us would be aware that in a couple of 
years' time might become a serious human rights abuse or be 
‘considered a human rights abuse and, therefore, people might want 
‘to appeal to the commission. I think that an inclusive wording of 
the code would be the best way to allow the commission ana the 
courts the flexibility to go beyond a specific way. 
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Mr. R. F. Johnston: I was coming at it from two angles#@® 
one of which I should ‘probably drop -because at tmwould oqusae 
unnecessarily aggravate my namesake over there without the "t" on 
the other sidé. I don't know if ‘you*re looking formascolunnein iene 
Toronto Sun or Something, John, but )1- “don't thinkimthate was 
necessary approach, when you take the full ‘scope of the@ 
recommendations that have been brought before us, to focus in as. 
you did. But I won't pursue that. I have calmed down a bit. 


I like all of the recommendations in your report, John. The 
one “thing I-hadn't thought abouts priorito pthis was? the, notionsics 
giving the complainant the’ right ‘towbe heardibefore soul iget ton tim 
state of the appeal. I presume one of the problems that might be 
raised by the human rights commission on that would be the amount 
of ‘their time that would” be taken p@thate1iv iti isogust (ansioGiuces 
reporting to -a superior and saying,) “book fatheree1 so noineecs cc gas 
on with this; this is cut and dried," that's something that we can 
handle in a five or 10-minute meeting, and you can run through a 
whole session of those. 


However, if you have somebody who is going to have the right 
to be heard, if he wishes to be represented in that right to be 
heard and it will involve lawyers, et cetera, you are going to 
extend that whole process unnecessarily so that the kind of 
complaint ‘which does: “net  requine “action; is maybe either 
mischievous or just badly directed, is the kind that could cause 
uS to’ get back to the kind -of backlogs® thatmwermaveshadiingems 
human rights commission over the last number of years. How do you 
respond to that? I think that would be the complaint that would be 
raised with that. 


Mr. Argue: In. terms ,of timing;n Lis thaxad)) toe answer aici 
exactly with respect to the specific problem you raise that the 
commission might have. I note that more staff have been hired for 
the human rights commission recently and, therefore, the backlog 
has been reduced. I would hope that they might be able to deal 
with such a thing. But the important point that we would emphasize 
is that the right of any complainant is so fundamental that surely 
it is too important to be neglected even if it does delay the 
results of a particular investigation by however long. I'm now 
sure how long it might delay it. I think that's the major poing 
that we would make. 


I feel that it: wouldn't delayeit) toon muiche either erlein see 
Sure. Here you would have to rely on the experience of the human 
rights commission. I would hope that they might give it) a try ig 
the committee and the Legislature have decided to recognize this 
right. We think it's a really important/?-cruecial, *fundamentas 
right’ that is recognized, ‘ofcourse? in. the SBether tribunals 
legal proceedings in the province, and so it should be recognized 
with this process as well. We think it's so important that even if 
it did take more time then it should be recognized. 


fb. Ro Fe Johnston? You "are arguing Methatwnsince sacs 
social Assistance ‘Review Board, © et © céeteraywehaswathisr! kindaees 
process that-- 
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Mr. Argue: Yes, in every other tribunal--excuse me, I am 


not sure of every other tribunal, but all the other tribunals with 
which we deal--certainly one of the fundamental bases of having a 
|hearing in court is that the person should have his or her day in 


court. Similarly, we suggest that before just getting a letter or 


decision of the commissioners that an inquiry will or will not go 


forward, surely that person should be: given the right to know 


(about the report that has been done, particularly when the person 
has not necessarily been involved in the investigation. 


It is up to the discretion of the investigating staff and 
the commissioner, depending on the process, to involve the person 


meat those stages. From the point that a person might lodge a 
‘complaint to the time the decision might come down, it is quite 
conceivable that during the entire process the man would not hear 


a thing about what iS going on. We suggest that is an obvious 


problem affecting the credibility of the commission and raising 


all sorts of questions about how they are going about it and on 
what factors they decide on finally recommending an inquiry. 


In our experience, we have encountered a number of people 


who have applied and who feel they should have a board of inquiry. 


They feel they have not been fairly dealt with, and yet they do 


meot know the process. That is an aspect of it. If they have the 


Bight to be heard, they might recognize the process is, fair. If 
they are able to see the investigative report and appear before 
the commissioners arguing their case, then they might have more 


confidence in what has been done and on the objectivity and the 
fairness of the commissioners. From that perspective too, we think 
it would raise the credibility of the human rights commission. 


Mr. Eaton: You started out with some comments about the 


Ku Klux Klan and said you were disappointed because the human 
rights commission did not, more or less, investigate them and find 
out what their activities were and so on and be prepared to act on 
, a 


Mr. Argue: Not nNecessarilyqothatisito did enot! investigate 


the Klan aS such. That would be going before any complaint. What 


we were suggesting was that because many of us suspect the Klan is 


going to be discriminating and abusing human rights in the area 


where they have activities, we would hope the commission might 


learn from the surrounding community how they perceive the Klan to 


be in the..areas 


Mr. Eaton: What other groups do you have to investigate 
besides the Klan and what kind of information should they be going 
out asking for in a community? We have established some sort of a 
club in Dorchester. Do you have them go out and find out all the 


information about that club now? Where do you draw the line? 


Mean Argue: S1Ti-recognizewit i sujabefinesgvine.: that Lamwhy 1 


qualify by saying not to investigate the Klan. What I would 


Suggest would be appropriate would be for the commission to 


lWmontact our legal clinic in the area dealing with complaints, 
‘whether it be landlord or tenant or whether it be human rights 
abuses, to see if we have heard of any problem. 
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Mr. Eaton: How do you decide? We know the name of the Ku 
Klux Klan and nobody likes what they stand for. But how do you 
decide who else they come and check on? Do they come and ask your 
clinic about the FYI club or something? How do you decide? 


Mr. Argue: The line there is 'drawnieby the ofact jthat) suce 
an inflammatory organization being involved in--I mean we have 
learned’ from what’ age cinsischoolis thatvetheiarKu ykluxe Kian is 
representative of-- 


Mr. Baton: You are singling out one rgroup gin “saying 
that. How do you decide what other groups they might also do that 
same kind of checking on? 


Mite ZA GUC sme Coma Same fine line. As» Io, mentioned earlier, 
what we are saying is that we would hope the human rights 
commission would be active in the area of knowing what is going 
on. It is the information gathering; it is being aware of what is 
going on in the community so they would be ready to deal with 
problems. 


Mr. Eaton: In every organization that starts up, would 
they somehow find out what is going on in that organization, 
whether they are a secretive, discriminatory group of some kind or 
not? 


Mr. Argue: We would need a human rights commission 
office on every block. That is obviously impossible. We could not 
aLlLordrehat, 


Mr. Eaton: You talk about their getting out and 
investigating a little more and digging into information. You are 
almost setting up ‘a ‘human rights *®policem#orce’s onrmermvestigative 
group of some kind to be able to do that. 


Mr. Argue: No, we would not want that. We are arguing, 
on one hand, for a higher profile so that people; particularly if 
areas like ours, are aware of their human rights and are aware of 
the human ‘rights of other: people tomuitheizresblockjgand ing thers 
neighbourhood so that they will pay attention to them, so that 
they will not make jokes-- 


Mr. Eaton: What would happen in the situation about the 
Toyota joke? You almost inferred on that one that somebody should 
have known about that and had something to say about it. 


: Mr. Argue: No. I used that as an example of the lack of 
education in an area like ours. In other words, where there is-- 


Mr. Eaton: You mentioned the human rights people having 
some sort of presence in the situation. 


Mr. Argue: I was hoping and we would urge that the human 
rights commission would make the discriminative clauses, the 
protection of the categories in the Human Rights Code, widely 
known tO aS many areas, if not every area, in the province as 
possible. 
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| Migr suacol. 1) SCRink) thate-kind? of publicity, “makingdewhet 
is in the code known, is good. 

| 


Mr. Argue: That was my major point. 


| Mryeeepacomn Would wou, ifomnlinstance,= banorthe: «Ku, Klux+ Klan 
lin Ontario, in Canada? 


Hee frque. Pewould motiego to the point “of ‘banning them) 
mac I would use ‘every public institutional way of discouraging 
‘their activity as possible. 





Mavetatonsetl Echinkl tthisviis’ a point: that ‘we havesite: be 
ivery careful of. It is the Ku Klux Klan today. Who is it tomorrow? 


Mr. Argue: yes. 


) Mises batons’ How? :do. yout make “that “decision #on ewhichaignoup 
is being that way? I think we have to be very careful with that. 

| Meee ooUewesit lsWfa delicate issue “because ‘theliraghts #of 
Ve given divi dual Or innocent group might be involved if we are 
Meaying every group has to be investigated. We use the extreme 
leéxample of the Ku Klux Klan because it has invaded our 
neighbourhood in Parkdale. 


| Mr. Eaton: I hate to see you use any example of any 
group that you say has to be investigated because somebody has to 
make that decision and somebody gets’ hurtobpy it. .Justrrthermexample 
of the Ku Klux Klan, somebody in my riding was named by one of the 
members of the) «NDP=-no connection whatsoever--and it certainly 
‘hurt him in his community. This sort of tie-in is something that 
we have to be very, very careful about. 


Mr. Argue: I may have misled you and the brief may have. 
lI did not mean that every group should be investigated in terms of 
ithe human rights commission seeking a higher profile. I was 
emphasizing particularly education, getting the code known more. I 
‘mean that I think we all agree on that, I am Sure. 


| Buc, Gmovel than “that; TIofameslarguingssthaty thea humanyyrights 
‘commission should be active in a given area so that people will 
know that they can go to them to appeal to the human rights 
commission because people don't know. The example of the Ombudsman 
is a really effective one. Many average people on the street have 
heard about the Ombudsman and feel confident about appealing to 
the Ombudsman. 


| Mr. Eaton: They should. The program is put out to 
publicize that. 


Mrs’. -Argue: a am not sure that the human rights 
commission would get the same reputation, but we are just arguing 
that they should try to do that, as an example. 





Mr. Eaton: There is just one other point that I want to 
Make. You mention not going beyond Bloor Street or something in 
terms of what is going on out there. You could not understand why 
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the government, when a few people had urged them to put sexual 
orientation in the bill, weren't doing. it. There,asifja hel) ote 
lot of people out there saying, "Don't do it" because they feel 
that their rights are being abused when they are going to be told 
--for instance, in the farming community particularly--that they 
have to hire somebody and have them living in their house, around 
their children and so on. They feel they have some rights to make 
those choices themselves. 


Miss: )icopps 7 mOnisamtpointemor clarification, ,;that.<.4s: noes 
what the legislation says. You do not have to live with anyone. 
There is a restrictive clause for units of four or less. 


Mrs ) Eaton: “If s)you sare euhivingem@someone “Gand s 7 yOu, game 
supplying them with a place to stay on your property-- 


Miss Copps: The legislation states that -you do not have 
to share an accommodation. 


Mr. Eaton: --and you were to fire them under what you 
are proposing-- 


Mr. Chairman: I do not think we. want to.-debate that Gam 
this stage. We will have lots of time to do that when we get int@ 
thet bili: 


Mr. Argue: If I can just make one point, we outline If 
our brief that we believe certainly that support. for including jong 
sexual orientation is much wider than people perceive. 


Mr. Eaton: You want to get out there and see. 


Mr. Argue: I would suggest) asm an velectedperepresentarn a 
you are just nervous about the backlash that might occur if you 
were to take a poSitive stand on it. 


Mr. Eaton: Not at all. I do not mind taking a stand on-- 


Mr. Chairman: I think ‘that point shas» beent covered andiias 
doubt there will be lots of debate on that when we do get into the 
bil. Mrs Brandt, you had@ai ‘comment? 


Mr. sBrandt: Justisonjathe: first point that gwas nausecuaiam 
Mr. Argue and then followed up by Mr. Eaton. Under part IV of the 
proposed bill, page ll, you will note that the commission may 
initiate a complaint by itself or at the request of any person. 


In fact, the powers that you are suggesting with respect to 
the commission taking MWactioniyon itstiown Vipart sor svefiter sieve 
received a complaint, as an example, from your neighbourhood group 
to the commission specifically with respect to the Ku Klux Klan 
could have been followed in that kind of fashion. The powers are 
within the proposed bill to do exactly what you are suggesting. 


You could argue that perhaps the resources are not there. 
You did make an admission earlier that the resources are being 
expanded. I can assure you the minister has every intention of 
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providing at least reasonably adequate resources to the commission 
gn the future to stop the backlog of cases which has occurred in 
the past. But the proposed bill does cover the point that you 


raised, SOverne Scommession’ cany). in. fact» (initiate actionrsLt acct 
feels it is necesSary. 


“11:10 a.m. 


Mia MAtouesseWe* are, «pleased, about .that, .but...we,»,just,,point 


Mout that in our experience, and certainly in the views of the 


people who come to our clinic and from the way they express their 
views, they are not convinced that the commission is taking those 
Maitiatives., Their perception of -themhuman rights -commission is 


sitting back and waiting for people to bring complaints to them. 


They would hope that the commission would have a higher profile, 


as I was saying, not through education but at least having the 
presence, not investigating every group but having a presence so 


that people would feel they could come to a human rights officer 


or to the commission with a complaint and have it followed through. 


Mo prandts. sPGajust— wanted’sto makes. thes, point: thatiiothe 


flexibility is in the proposed bill to undertake the kind of thing 
that you are talking about so that an amendment will not be 
required. A process of education may be required to bring the bill 


to the attention of more people so that they understand the 
mechanics of it, but it is in the bill now. 


Meobtnnguess: y shoulderdistinguish it) moreguconcretelysa We 


are pleased that it is in the bill. I suppose the whole point of 


Our recommendation in outlining it wasS going beyond Bill 7 and 


hoping that the Legislature might encourage the human rights 
commission to take a more active role with a higher profile; 
‘that's all. The basis is there; I recognize that and applaud it. 
But we hope the commission will get more active. 


Ms Ae COppSe.s0lk shaves .o5.couple .of guick questions. I have 
some concerns also about delivery time if you allowed an appeal 
procedure similar to that at present held by SARB, or delivery 


time if you used the Legislature as your bottom line, because in 


the Ombudsman at present I know from personal experience that a 


‘number of constituents have been waiting anywhere up to one, two 


and three (inaudible). That could create a problem because one of 


the problems that has been outlined by previous Speakers has been 
that question of delivery time. They thought the time lag between 
the beginning of the complaint and its resolution was too Longs 


Can we get a copy of the inclusive wording insethe» elJN 


covenant? 


Mr... Argue: Certainly... I» read itieaout.ewheny Iacmades my 
initial remarks. 


Ms. Copps ses. ol yjust wanted itorgetvascopytofo2it; 


Mrs Argue: ‘Certainly. 


Ds 


Ms. Copps: I have some other. questions malso.iyla,do nom 
know whether you are aware of this. I believe that in British 
Columbia they do use an inclusive wording and have run into some 
legal problems with it because it has not covered aS many bases as 


they thought. 


Mr. Argue: They do not use inclusive wording, but they 
use a phrase "with reasonable cause", Of Something Like wthac. 


Mr. R. F. Johnston: For reasonable something or other. 


Mr. Argue: “I- forget? the exact phrase. That, I admit, has 
not been used well in the courts. 


The inclusive wording thats we recommend’ iss in’ the Ug 
covenant, which we would hope would get beyond it. We are not 
certain because this is a grey area obviously. It is used in thé 
UN covenant, but we are not familiar with > its (being .used. in gm 
specific jurisdiction and therefore brought up before the courts., 
We are not sure how the courts would deal with ats» .we jusm@ 
mentioned it as possibility both for allowing flexibility and a 
greater role and perhaps getting into other areas without having 
to necessitate coming back and making a major legislative review. © 


Ms.eCopps: “You were talkangsegaboutggthe experience of the 
kids in the Riverdale area as opposed to that of some of the kids 
in north Toronto. Unfortunately, not all the members had a-chance 
to see it because I do not thinks that (many “showedmup;,, Dut Cie 
chair brought a film which did “give «some sort of educativem 
positive human rights interpretation for kids) in«(the, schools@® 
Apparently, it has worked very well. There was and earlier speaker: 
who talked about the experience in his school and, I believe,, 
referred it to the "Ministry of © Educationy totmsec emi athey scoum 
maybe do something like that on an ongoing basis. 


I just wanted to make a couple of other points with respect 
to some of the things that were previously said. First, I believe 
the Attorney General has already stated in the House that he is 
keeping a close: look’ ‘on “the ©Kuv*Kidsx * Klan @ert Sree icentain! ya 
responsibility that he has seen and has pursued to this present 
time despite some members' contention that no group should be 
looked at more closely than others. 


Secondly, with respect to the issue of the bathhouse raids, 
I think that same minister also answered in the House that the 
reason the numbers of police were so great was for something along 
the lines of the convenience of the found-ins because they did not 
want to have to take them down to the police station and book 
them. I think if you go back and see that it will be on the record 
aS an answer during question period. 


Mr. Chairman: Thank you very much, Mr. Argue, for yous 
presentation to us today and for taking the time to answer ous 
questions. 


The Confederation of Canadian Unions is represented by Peter 
Dorfman. Perhaps you could introduce the other members for Hansard. 
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| Mr. Dorfman: Certainly. On my right is John Meiorin, 
‘president of the Confederation of Canadian Unions. My name is 
‘Peter Dorfman from the Canadian Union of Industrial Employees. 
Laurell Ritchie is an organizer with the Canadian Textile and 
Cmemical Union. Maria JIori. is from the Canadian Textile and 
Chemical Union. In addition, we have a delegation of another six 
people.in the audience. 


The Confederation of Canadian Unions is pleased to have this 
opportunity to present its views on the amendments to the Human 
Megs, ode contained: in Bill 7. The CCU ‘has’ within’ its Ontario 
lcOuncil eight unions representing some 6,000 workers in the 
Mmeovince whoO will be directly affected” by this legislation: “As 
trade unionists, we attach particular importance to the provisions 
‘contained in the Human Rights Code. 


| The most fundamental purpose of a trade union is to protect 
‘land expand the rights of its members .on the job and in society at 
large. This is accomplished primarily through collective 
‘agreements, but there are many rights and prerogatives which in 
the Current collective bargaining framework refer exclusively to 
Management. In these instances, trade unions must rely on 
legislation to protect the basic human rights of its members. 


| The majority of Ontario's workers are not represented by 
‘trade unions and are solely dependent on the human rights 
‘commission to remedy injustice at the work place. I would add that 
we are not belittling the Employment Standards Act; that should be 
‘mentioned there. It is from this perspective that we are seeking 
fecisiation that broadly defines one‘s human -rightS and a 
commission that aggresively enforces the law throughout’ the 
province. 


Freedom from discrimination: We note that the preamble to 
Bill 7 contains an expanded statement about the "inherent dignity 
and the equal and inalienable rights of all members of the human 
‘family." We are concerned that this statement will be nothing but 
ilmandow dressing if its intent is not reflected in the law itself. 
We believe that human rights legislation must move beyond a narrow 
‘antidiscrimination theme and make a positive statement about human 
lnights. Thus we feel, for example, that section 4 must be revised 
to include the right to humane, as well as equal, treatment in 
employment. 


| The necessity for such expanded terms of reference was 
demonstrated in the Canadian Textile and Chemical Union's 
complaint against Puretex Knitting Company where electronic 
‘surveillance was installed to harass and intimidate immigrant 
women working in the plant. Our complaint was dismissed because 
the commission found that the cameras were beamed at all workers 
in the factory. Therefore, no worker could claim discriminatory 
treatment. Finding no justice from the commission, it took a 
three-month strike to rid the plant of the offensive cameras. 


The snexioting,. code,.is, actually. clearer ..in setting out 
accepted standards of conduct in Ontario's work _ places. We 
‘recommend that section 4 of the new code be further strengthened 
by incorporating sections 4(1)(e), (f) and (g) in section 4 of the 
new code. 
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Equal” pay’ *for “work’®-of-" equal@svalueis Wed Suppoms the 


government's Advisory Council on the Status of Women in its 
urgings to the committee to use this opportunity to introduce 
egual pay for work of equal value to Ontario legislation. -Thig 
would follow the example of the Quebec and federal governments 
which have- introduced the concept through *thetr ?= human’ = rigs 
legislation. Although Ontario gave an undertaking to introduce 
such legislation over a decade ago when Canada ratified the United 
Nations International Labour Organization convention dealing with 
equal value, it has failed to meet that commitment. It 1s Cime ee 
respond to the vast public support shown for this legislation at 
the 1980 Bill 3 hearings on equal pay for work 


Lb 20a oN 


Section 9, discrimination based on pregnancy or childbirth: 
A definition of discrimination "because of sex" should be added to 
section . 9, specifying that ° discriminatory practises “based™ es 
pregnancy orf childbirth are “included ein. “tie. oronibit TO mess 
discriminatory practices based ‘On -Sséx. A~ i978" “Supreme VCoums 
judgement--Stella Bliss versus the Attorney General of Canada--has 
hampered commissions everywhere in their efforts to include 
pregnancy in the definition of discrimination “based. on (sex, "aa 
the Bliss case, the court ruled that “such discrimination Vis nom 
against women, but against pregnant persons. Therefore, the 
specific reference to pregnancy and childbirth that we propose is 
necessary to overcome this Supreme Court decision. We note that 
the Canadian Human Rights Commission has seen fit to recommend the 
Same change in the federal legislation. 


Section 10, constructive discrimination: We fear that” tia 
present wording of section 10 of the new code will not prevent 
constructive discrimination. The new code should be amended to 
read, "A right under part 1 is infringed where a requirement, a 
qualification or consideration is imposed that is not a prohibitea 
ground of . discrimination but “that” “woulda “likely +Tesul cues 
discrimination against a group of persons." 


With the addition of the word "likely," a complainant would 
not face Such an onerous test in order to prove’ discriminatious 
The present wording would fail ‘to protect “a =group of “pers ams 
unless they were totally disqualified by a given reguirement. For 
example, many of our members face the slogan "Canadian experience 
required" when applying for a job. If this requirement was to be 
Stated as a preference but not as an absolute requirement, the 
code aS presently worded would be ineffective. Requirements 
disguised as preferences are none the less discriminatory. 


Hate literature: The recent failure of the crown to achieve 
prosecution in Regina versus Siskna and McQuirter has convinced 
the Confederation of Canadian Unions that there is little 
effective curb on hate literature in the federal or provincial 
Jurisdictions. I might add that McQuirter is the leader of the Ku 
Klux Klan /in.Ontario’ and’? the “would-be ruler=@ in “peminica eu vet mee 
also fear an improper interpretation of any strengthened hate 
literature provisions. For instance, -a “Britvsh’-Columola 7 ucdam 
recently ruled that calling a strikebreaker a scab was unlawful. 


| 


is 


We, therefore, suggest that both these concerns can be met 


by strengthening section 12 so that the expression of criticism 
-and political beliefs is permitted as long as it does not tend to 


expose a group of persons to contempt, ridicule or hatred because 
@. a prohibited ground of discrimination. 


My own union, the Canadian Union of Industrial Employees, 


recently encountered the Ku Klux Klan while attempting to organize 
the mostly nonwhite employees of a small factory in North York: “An 


unknown person had posted a Klan bulletin on the company bulletin 
board. When asked by the press why the company allowed the notice 


to remain posted for over six weeks, the company president was 


@eoced aS having “better things to do with my time" and that he 


mera nOt feel that strongly about it”. 


The commission would not pursue the complaint against the 
@ompany because it had no proof who put the notice up on the 


bulletin board. This attitude alarms the Confederation of Canadian 


Unions since we expected the commission to adopt the view that an 
meetoyerh “has “tan ~ affirmative responsibility to maintain a 


discrimination-free work place. This view was recently expressed 


in a decision of the public service staff relations board where 
there was found to be an “affirmative duty on an employer to 
Create and maintain a working environment free of racial 


| discrimination". 


Faster processing of complaints: It is commonly known that 


the Ontario Human Rights Commission is one of the most underfunded 
branches of the government. Consequently, the investigation of 
\eGomplaints is notoriously slow. Complainants often wait over one 
|year for their cases to receive attention. \Finding a remedy to 
injustice which has been so delayed is very difficult. We have 


mettle hope that the commission's funding will be increased 


sufficiently to meet this slow investigation problem. Therefore, 
we propose the automatic appointment of a board of inquiry vf Se 
Memo laint is not settled 45 days after it is’ laid. This ‘step, 


together with the new provisions expediting the process of a board 
mer inguiry, would “help relieve “the ‘long °waits= ‘for. case 


investigation. 


Independence of the commission: The Ontario Human Rights 


Commission should be removed from the jurisdiction of the Ministry 


of Labour and made directly resonsible to the Legislature along 
the same lines as the Ombudsman. This step would remove the 
Memmission from the political considerations of a particular 
Ministry. 


Remedies and penalties: We commend the srecenct. i stepsie to 
broaden the remedies available to complainants, but we suggest 


these further changes: 


1. That a complainant be permitted to use the courts as a 


means of redress for a violation of their human rights. The 


present legislation hinges access to the courts on permission from 
the Minister of Labour and in the new code on the Attorney 
General. We can find no record of this permission ever being 
Granted and we feel that the commission should not have a monopoly 
On the redress of human rights violations. 
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2. The commission's approach to settlement lacks teeth 
because it is too reliant on conciliation. The commission backs 
away from many complaints on the basis of an apology and a promise 
from the respondent of no further breach. A penalty system would 
give the code more teeth. The enforcement of every other type of 
legislation ise based on the imposition of ejail, oro, ftinancires 
penalties, and this option should be available in the enforcement 
of human rights. In Saskatchewan, respondents in human rights 
cases are liable to penalties up to $200 upon summary conviction, 
as well as being liable to the orders of a boara of Lng Vs 


3. A complainant should be able to lay complaints on behalf 
Of a.group. Of .persons who ware Uni techy ea prohibited ground of 
discrimination. In many cases, combatting institutional 


discrimination depends upon identifying unknown victims of a given 


practice. An individual may not be able to prove discrimination in 
his own case without reference to the broader evidence off) 


discrimination. 


4. Although the present section 38 allows boards of inquiry 
broad powers of remedy, we suggest that this section should 
explicitly state that the board has the power to order special 
programs such as affirmative action or educationals as a remedy. 


Public profile: The new code generally increases the mandate 
of the commission to pursue its activities outside the sphere of 
Simple processing of compiaints. This work is very importante 
However, it would be better facilitated by a, new division of th@ 
commission. We suggest tnat a human rights advocacy division be 
set up along the lines of the race relations division and that Lt 


mandate include: (a) setting up branch ,offices of the commission 


in various communities; (b) to conduct educational programs for 
employers to promote their responsibility to maintain a work place 
free of discrimination: (c) to intervene in problem situations 19 


the community; (d) to take initiatives in spot-checking recognized | 
problem areas, for example, employment agencies and certain 


landlords; (e) to publish and publicize the decisions of boards of 
inquiry, especially those related to employment, so that the 


general public is informed of the emerging interpretations of the 


code. 


The officers and members of the Confederation of Canadianm 


Unions want to thank you for this. opportunity uandiwe estrus) Sciam 
you will give our submission your careful consideration. Thank you. 


Mr. Chairman: Thank you very much, Mr. Dorfman. 


Mr. Je MM. Johnson: Just one question pertaining to 
penaltiess,Ith.is my, ,understanding oOfs readingssthe.~briet sthacesvom 


don't feel the bill is strong enough spertainingpeto ,thewpenaues 
Section. 


Mr. Dorfman: The kind of penalties we are proposing are 
an option that is not available. Right now penalties are imposed, 
Or upon summary conviction the Minister of Labour will give you 
permission to prosecute in the courts, which only comes after 
repeated violations. As I say, we are not aware of it ever coming. 


= 


The only wener way “tiere “to any “kind- “dts DEagnanc tee 
implication is in a remedy whereby you have to take somebody back 
‘or in payment of anguish. We are talking about penalties in that 
jyou did this wrong; therefore, you face a penalty, aside from 
anguish, summary conviction after permission from the minister, et 
jcetera. 


| Mr. J. M. Johnson: One of the concerns JI have; -arice «a 
hope it is not misconstrued by some of the people here, is the 
\fact that we do have a lot of small employers. We have a lot of 
people, especially in my type of riding, which is basically rural 
and small town, where we are not talking about large companies. I 
ieee to think there could be a difference. 


I am concerned that we are drafting a piece of legislation 
that fo rer. co Poth sides; ‘and@1-"cthink- we -snare» this” concerns & 
am concerned that we might run into someone who lays complaints, 
not frivolous, but maybe even false complaints for certain 
reasons, and I am sure you would agree this could happen in some 
fecuations. Under this Bill 7 there is no penalty for making a 
[false complaint, and yet it could do irreparable damage to the 
individuals involved. 


11:30 a.m. 


| Vie DOctmane=) Sthinki oan’ ’the “pursuit °of | justiceorany 
system which attempts to pursue justice is always going to have a 
problem whereby the system may be slightly abused. I think the 
example in human rights is that there is not a tremendous record 
of frivolous complaints. Certainly under Bill 7 the commission has 
given itself what I would feel would be more than ample discretion 
feo not deal with the complaint if they don't want to. In fact, I 
concur with Mr. Argue in that they have very little responsibility 
to even make the complainant aware, except at the last minute, 
that they are not going to deal with it because the complainant is 
not involved in the process. 


| I think certainly the pursuit of justice demands that you 
err on the side of allowing the odd frivolous complaint, and I 
think that just as certain people are charged with criminal things 
and are found to be innocent and have had to bear a certain amount 
of anguish, this might be something similar that has to be borne 
with in the Human Rights Code. That is something that is common to 
every single aspect of legislation that comes out of this building 
Or Ottawa or wherever. 


| Meo eM. “Johnsons? TI think’ you” refer in’ “previous © ‘pages 
to where Bill 7 does differ from civil rights in some instances, 
and this is one case. If an individual were to bring a false 
complaint against someone, they would be subject to civil action. 


Mr. Dorfman: Malicious prosecution. 


| Mr, Me pO 7onnSson= = vesy’? but “under* *this *they-vare note sf 


realize the intent is there to give the individuals free access to 
lay complaints, and then hopefully they don't abuse it. My concern 
is how you protect the other party--and I am Sure you are i 
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way defending people of this nature. Would there be anything 


feasible in having some type of protection set up that if ay 
certain individual constantly laid complaints they would Dem 


considered something out of the ordinary, something different? 


Ms. Ritchie: In answer to that. point,= I “think: i aicige 
worth looking at section 30(1) which, as far as we are concerned, 


gives the commission all the scope it needs to deal with exactly | 
this kind of problem and especially at section b, "the subject | 


matter of complaint sis trivial; jirivolous, vexatious or made in 


bad faith." That allows the commission, in its discretion, not top 
deal with the complaint. We feel that is more than adequate to 


deal with that crcuatron. 


Mr. J. M Johnson: sh): realize Vthat ses but” they,concern. Gis fae 
is the individuals involved have to go through the process whether 


they are innocent or guilty. If one individual, .i1sS)j:constanei 


laying complaints that are found not to be factual at some time, 
what action is taken? In this instance, none. 


Mr. Dorfman: You could have the same person laying an 
information at the justice of the peace, and there is a test thag 
is set up in the law for malicious prosecution. I am not saying we 
would agree that be applied in human rights cases, but I know it 
is a very strong test and a very difficult test to meet malicioua 
prosecution. I don't think even applying ‘that';would) solve” th@ 
problem you are talking about. »Isethink’°it emay be, an aniercms 
problem in the law, and it is one that doesn't present itself tha@ 
often that I am-aware of. It is. a Pot. of-work to file. 4a complain 
it is not something that you can do frivolously. 


Mr. ad. .M.- ‘Johnsons.;I ,won't #punsueesnc,s buted, ,dOw nase sere 
concern WW. fave. 


Ms. Copps: On page three, where you are talking about 
the existing code being a little clearer in setting out the 
accepted standards of conduct, what “is included) “n the old tccas 
that is omitted in the new? I don't have a copy of the old code 
here. On page three, at the bottom, you say, "The existing code is 
a little clearer in setting out accepted standards of conduct in 
Ontario's work places." I don't have a copy of the old code and @ 
wondered what section you felt Should be included in the new code. 


Ms. Ritchie: We are speaking in the old code 
specifically under the old section 4({1) (e),s.(f),and, (9). 90Re 
reasoning there is twofold. First, from a legal perspective, we 
feel it important that as many bases be covered aS possible. We do 
not feel that the new section 4 is adequate in that regard. The 
other lays out more objectionable practices. 


Secondly, we feel, as another member pointed out earlier, 
there is a role for legislation in a preventive fashions In, othes 
words, this code is read by employers presumably. Presumably there 
1S some educational work done so that employees have an idea of 
what. is .in the legislation. To that,. degree %therée “may sibe mes 
preventive role for the legislation here where it does lay out 
more Specifically some of the objectionable conduct. 


| 
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MS. Copps: The reason I asked that is that again you get 
back to your inclusion-exclusion argument. If you include too many 


separate instances, then presumably at some time in the future a 
judge may decide because that area is not included it is not 
covered. 


Ms. Ritchie: I assume there is some legal means to 


identify those as examples rather than exclusive areas. We would 
Memewcne present one’s retention in Bill 7, the statement in’ Bill (7 
under 4, "the right to equal treatment employment without 
|\discrimination." We would see the retention of that with the 
Weedition of the old (e), (f) and (g), and perhaps taking into 


mecount your point’ in®the legal drafting of it. 


Ms. Copps: Also on page five, when you do talk about 


your belief that section 12 should be strengthened, is there any 


legislative precedent for that kind of an amendment, or have you 


just drafted the wording yourself? 


Mee. Doriman:d iNoO;eqwe Shaves notsivivethink octhe crucial, point 


to that is the test of what is discriminatory--whether you have to 


prove on the balance of probabilities that it is discriminatory or 


whether it is absolutely discriminatory. That is my understanding. 
The test at present is it has to be absolutely discriminatory. 


Meet 4 SLalls (cto) come’ \across. In «many. instances "what is most 


discriminatory about a piece of literature is the context it comes 


Meee OL and what it implies in=:sterms of its symbolism. For 


instance, the Klan is smart enough to know not to print anything 


that looks absolutely racist. They talk about the "white knights 


of the society" and they talk about leadership to promote-- 


Ms. Copps: My understanding is that your criticism would 
be primarily directed to written propagation of those claims. 


Mr. Dorfman: That is what section 12 speaks to, yes. 


Ms. Copps: In your talking about strengthening here, you 


just says "the expression of criticism." Poro\example;. J could say 


something to somebody which could be construed as whatever. 


Mr. Dorfman: Section 172 refers to dissemination o£ 


discriminatory matter. Maybe that should have been clearer. 
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Meine dmatonser ans really putting: abequestion. (to you and 
some of the people involved in this. On page Six once again we get 


references to Ku Klux Klan stuff. It refers to the company 
president being asked why he never took a notice posted on the 


board down for over six weeks. What would concern me would be why 


someone else who was in the plant every day aid neu Acip the damn 
M@hing off the bulletin board the first time he “<saw  “Lt./ inas 


Concerns me a bit. You are trying to put the onus in many cases 
back on the president. We have reference in there that if somebody 
within a plant discriminates, the directorship, the management, or 
whoever might be in charge, becomes responsible forme reheat 


| @iscrimination. / 


one person. Maybe the manager--by the looks ofont; 


I feel a little concerned that the onus is always placed on 
he did see i1t 
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too--would be rather lacking for not ripping it down himself. @ 
think all the people would be lacking in that regard. That is just 
a concern. It is everyone's responsibility. We get harassment not 
because of sexual things or because of racial things. Sometimes: 
people get harassed by other people working with them just because: 
of the nature of the individual. That is one area we have lef@ 
out. That sort of thing does go on, where people will pick on 
somebody just because of his character. 


Les 0t an. 


Mr. Dorfman: I would respond by saying that I would hope: 
that people would be in a position where they could easily take 
that thing down. I can only respond (thage it elt awere eI it wouldn'@ 
have been up for five minutes. When people pointed out the notice 
to me, first I did not believe it; -second,) they gielt scared to} 
take it down because it was the company board, and I know that: 
certainly in a unionized plant you can't take things off the board 
without being disciplined. The context that it was put up in; 
which waS an ongoing union organizing campaign, made it not your; 
average situation. 


At the same time, people thought to themselves-- 


Mr. Baton: -Likewise, mot » knowingoswhoue putes a Gyiup, eee 
somebody took it down nobody would know who took it down. 

Mr. Dorfman: Right.» But .onceyelt) .was+cdip gand sthe. compan 
Gidn't take it down, it got very complicated. People said, "Well,, 
if the company isn't taking it down, I ain't gonna take it down. @ 
What's it about? It's not often so Straightforward. ~And;, seam 
course, these people were the victims of the plant who would have: 
to go and take it down. I know the people were very affected by it 
and very hurt by the notice being up. I would agree; I would hope 
that people would go and do something like that even if it implied 
Civil disobedience. From my experience as a trade unionist, I 
would say that it would require a little bit of civil disobedience? 
inside the plant to go and do something like that. I'm a strong 
advocate as well. | 


Mrivian Batonssa1l. don' tacknow, whetheris) ter] semecvercd. sor not, 
but Suppose there are 10 white people, Anglo-Saxons, working 
together or we have 10 Chinese people working together and they 
Start picking on somebody just because of his character. You know 
that kind of thing happens. How do we cover that in here? 

Interjection: It's not covered in any way here. 

Mr. Chairman: On the basis of character or lack of such? 


Mr. Eaton: They pick, on». a person, because, of hag 
personality sometimes. 


Mr. Brandt: They donm'tec likeovhim, ombut etnotedynecessanidas 
because he is Chinese. Is that what you are saying? 


Mr. Eaton: I mean, we all pick on Andy at times. 


| Sl 
Mr. Brandt: You do that all the time anyway. 


| Mr. Eaton: Is that covered in any way? Some of that is 
more abuSive than some of the racial discrimination that Might go 
‘on in a case where somebody makes a crack or two and it's dropped. 


Mr. Brandt: I think that is really a common-sense 
element in the bill. I don't think it's intended to stop the 
normal by-play between individuals who, irrespective of their 
colour-- 


Mr. Eaton: But some of that by-play becomes very abusive. 


| Meee brandey That's -aorquestions tof J judgement,<@thoughs! If 
(One of the individuals is hurt to the point where he feels he is 
‘being discriminated against, that's diff rent from my accusing you 
‘of being a farmer and meaning it in a derogatory sense, or your 
‘Saying that I'm a city slicker because I represent an urban 
Peding, Or whatever. I don't think the bill was ever intended to 
stop that kind of dialogue between individuals. 


Mine baAcolreeNO,e-but Ethat's* notoawhateol wassigetting: ater 
was getting at situations where sometimes, because of a person's 
personality, he may take things a little differently and people 
mril start*to pick on him. It's not a racial thing. How do: you get 
at something like that? 


Mit Brandt: Toes the commission's responsibility to 
determine whether or not the complaint, if it's initiated by that 
l@ndividual, is frivolous. 


Mr. Eaton: I don't think it's a clear-cut case. 


MeceeCnatrman ss. iluedon't «think you get -at tt pthrough sthe 
Human Rights Code. 


Micathatonss ieithink® vit ssthen iright. of«»sthe jandividualsto 
have some protection from that sort of-- 


Mae Dorfman: S1Swouldiysay othat af Jit’ was cin taefactory he 
should have recourse to his supervisor because when one is subject 
in the context of employment not only to whatever the working 
‘conditions are, but also to some kind of abuse from someone, I 
think there is some onus on the employer to be aware of and deal 
with that. That's really what we are referring to in this Public 
Service Staff Relations Board decision which pointed to that kind 
|\O£f Situation. 


Mr. Chairman: We have two more and about another five 
Minutes. 


Mr. Eakins: Just briefly, under public profile on page 
eight, 1 think the public profile is very important. I think that 
really tells the work of the commission. There's a lot of work to 
do under that. 


| I agree completely with B, but C rather bothers me. To 
intervene in problem’ situations in the community, iso gethae 
following a complaint or without complaint? And how would you 


intervene in problem situations in the community? 


Sz 


Mr. Dorfman: To give an example that was discussed with 
Mr. Argue--1 was sitting back there and churning a bit--I was 
thinking that one of the things which might have been said, and I 
know this from my own experience, is that a lot of immigrants to 
this country don't know what the Klan is. They only know that it's 
Sinister; but ‘hey don sueknow swhere it comes from, and they are 
the victims of it. Then there are a lot of people who are also the 
promoters, who may be new immigrants or who don't know about the 
Klan. There is very little around that tells you what the Klan is, 
and I think it would be a great service if the commission would 
put something out and say, "This is the Klan," so people would 
know what it is. 


t 
| 
| 
¢ 


| 
| 


Mr. Eaton: That has already been given too much | 


publacity’ 
Mr. Dorfman: I don't think so. That's a separate issue. 


Mr. Eaton: They thrive on it. 


Mrs ;Dortman: ‘But “2£ “the "Kian eihasm galready presented 
itself in a neighbourhood and it assumes a certain meaning within 
that neighbourhood, say, in Parkdale or Riverdale, and if the Klan, 


is presenting itself in a disturbing manner and people don't see 


the Klan for what it is, don't know where it comes from, don*@ 


know what it is promoting or what it has created in the past, 1 
think ‘thate its important... = 


Another idea of intervention is that I know areas where my 


members live where there are no longer only nascent problems but | 
very active racial problems. It doesn't mean that the human rights 


commission sets up a tent in some shopping plaza and says, "Let's 
cool it." It means getting involved in some nitty-gritty kind og 
co-ordination of social services in community organizing work. 


Every social service has its people out in the field where img 


needs some co-ordination, putting some racial education into the 


schools in that area, co-ordinating! it fromithe pointeof view om 


the preservation of people's integrity and of human rights. 


It seems to me that in Toronto you have a mixture of people 


that is unique for a country, unique in the world. You have people 


from every part of the world who have never seen each other 


before. I think the commission has to play a role in that because 
it inevitably leads to problems. It inevitably requires a lot of 
work to make sure that that doesn't become a problem, and that 
people in their ignorance or in their lack of understanding or in 
the way that they assign their own problems don't ascribe racial 
motives to the way other people act. This isn't a homogeneous 
society any more, and it requires a real change in the way in 
which we deal with human rights. To me, that says it's an advocacy 
approach to those things. 


Mr. R. F. Johnston: That was very thought-provoking--not 
outrageous--presentation you made. I could ask a lot of questions. 
I will try to limit myself to: just avcouplesioriclarification 


When you are dealing with the whole matter of the definition 
of grounds. forwdiscrimination, eibringing: ine ftheg matterenet sac es 
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humane, the concept of humanity has been part of the nature of 
feet we are after in terms of the civilized approach to 
nondiscrimination. You then bring up a couple of instances, like 
equal pay for work of equal value and the whole problem of 
pregnancy discrimination, that sort of thing. you don't deal 
particularly with what Mr. Argue talked about, which is the 
definition at the beginning and the fact that it is exclusive and 
not inclusive. Could we have you feelings about how you would see 
Menat being dealt with? 


Ms. Ritchie: I think we made a proposal here that speaks 
to it, perhaps not in the same way as Mr. Argue did, though again 
it's the same point. I think that legal minds should be brought to 
Wmeear On the subject if it is the intent of this committee that it 
would not take an excluSive approach. 


Our wPrOposad~ was the addition. of the word ““humane™ “ain 
section 4 dealing with employment issues for the reason that, as 
it stands now, rite really should be called the Ontario 
antidiscrimination code; it is not really a human rights code. We 
are quite aware that the whole drift or thrust of human rights 
legislation is exactly in the area of antidiscrimination. However, 
we think that somewhere some jurisdiction has to start s*riking 
Out in new fields. We gave an example here. Maria Iori is the 
president of the local at Puretex. We spent many long months 
before the commission on this subject. 


Themstvaidesr .example, but “by think “the One’ that’ makes 1 
very clear what the problem is here in an interpretation which is 
‘exclusively anti-discriminatory--and I am not in a position to 
give the details, because it was never followed through to the 
final stages--but in the investigation of the case that took place 
in the Toronto underwear store what had happened was that one of 
the female salespeople had been advised by the owner that 
basically she had to solicit with the regular male customers that 
‘were coming in. She laid a complaint. She was not willing to go 
Out on dates with regular customers. 


mr :50 a.m. 


Bn wnercourse..0t the sinvestigation, “it came out ~thatmothe 
‘salesmen there were having to take an equal position with the 
regular gay customers in the store. I cannot go into the details 
because it never came to the final stages. The woman abandoned the 
case, having seen the thinking of the commission on this. Their 
‘position was that as long as everybody is equally sexually 
degraded, then the world is fine. That is the scope GQEOUOUT 
legislation. 


That is an extreme example but it is the thinking that 
follows in all of the investigations. It is one that we ran into 
in a case that was of major substance; that was the use of 
electronic surveillance for watching people in the plant during 
the work day. It is a damned shame, really, when you have to take 
on a three-month strike and go to an arbitrator who finally 
reasoned, as we think the human rights commission should have 
reasoned, but it took a three-month strike to On Gs. 
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Ms. Copps: May I ask just one question on that subject: 
that you raised? Did the commission suggest that she had recourse; 


to laying. Criminal cial gaa. 
Ms. Ritchie: Pardon me? 


Ms. Copps: Did the commission suggest that this woman 


lay criminal charges? It would seem to me to be under the Criminal. 


Code. 


Ms. Ritchie: Not that I am aware. 


Mr. R. F. Johnstons I won't go into the hate literature@ 
It is a really vexed problem for me in terms of how we don't takey 
away somebody's rights to be boldly expressive whether in aj 
political field or whatever, but at the same time protect people 
from the results of that kind “of expression.” I” am not” exaccum 
clear how the way you are wording it makes it tougher than what is 


in. 12 right now, which talks about intention. Yours does not taum 


about intention; it talks about actual kinds of results. But it i189 


thought provocative. We will look at that in detail as we get more 
and more people coming in. 


The processing of complaints is always a= problem. The | 


backlog is reduced but it is still substantial. I gather there are@ 


900 still at this point. I find your suggestions interesting Duta 


find them hard to put together with what Mr. Argue was sSaying--to 
which I gather you are sympathetic--which is the notion of the 


complainant not being excluded from that first step. 


What you have here is a 45-day limit and then there has to 


be some kind of action in terms of an inquiry. What about them 
nature of things in terms of the involvement of the complainant in) 


the process which is not presently in the act? 


Mr. Dorfman: I think there has to be a system whereby 
the complainant is made aware of what is going on, the stage the 
complaint is at. I think a lot of the problem is that people go. 
into these things with expectations that something is going to be 
resolved and nine months later, when they have dealt with it on. 


their own terms--and by the way, they have had to--they get this 
thing from the human rights commission, "Hey, let's look int@ 
this." Whatever has happened is finished and it is very hard to 
remedy. It is only the exceptional case that can be remedied after 
such a long period of time. 


I don't know that there is a solution. I think the 45 days 
at least puts it in a fairly close down to low kind of Situations 
It 1S meant to force the commission to deal with it right away and 
to give someone that immediate feedback. 


I recognize the problem of the commission if they had to be 
constantly spending all their time giving feedback to the 
complainants. It, 1s ‘very difficult. Asa trade "Unionist Tecra 
what it is like when someone has a grievance and you have to be 
constantly getting back to them. It is a very trying process. You 
tend to set up a system that is a fair expectation from them that 
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it is a fair amount of work for you. I think some kind of balance 
has to be worked out. You can't be coddling the complainant, so to 
speak. I can understand the commission having that concern. 


is (hi nieiieaprealistic meporting,back..system..is set up-- I 
know the Workmen's Compensation Board is now setting up a system 
meereby there is ,a» regular. reporting _ back. Something similar 
feeould be, set up into, this. But if it,.is only 45 days until you 
Wee Chat, board) of. inquiry notice,,. that.is.not.so bad. J think .a 
Metter or two in that period would suffice. I mean, the intake is 
one contact. If there was an investigation with an investigator, 
Het's say four weeks later, and a determination in the last two 
weeks by the commission of what was going to happen, I think that 
fas fair. I think Mr. Argue would probably agree, if you are 
talking about a 45-day cutoff. 


Miws otis FaardONnSton:..One, other -item,..if- LE might, :is. just 
a comment on the business of being able to lay a complaint and use 
a group or collection of complaints to make the one complaint 
valid. I have raised one case which involved three women being 
discriminated against at a local organization in Toronto, but none 
of them had a substantial enough case on an individual basis. 
Together, it obviously proved that there had been discrimination. 
They were unable to make a presentation as a group. They had to do 
it only as individuals and were advised continually about that. In 
the end they never made their complaint official because they 
metused to go in just for the sake of losing, as they felt they 
would, I think that is an important point to raise. 


The other thing that you raised and that others have not 
raised as much as I had expected them to do, is the business of 
the power to order, rather than just the power to recommend, 
action, especially in terms of special programs of affirmative 
action. You have the same concern I do that recommendation is too 
light and there would not necessarily be any action taken. 


Mr. Dorfman: Agreed. In the case of an employer, there 
lms a tremendous financial consideration, if there has been an 
injustice which has come about because of certain systems built 
Mea, let say, into hiring practices. If, let's say, .1t requires an 
employer to hire women, he may have to build washrooms for women 
where there were never washrooms before, and why should he have 
the expense. 


| If it is just a matter of recommending it, anyone could have 
gone in and said, "I recommend he do it." There is no power on it. 
[Tf this is meant to have teeth, put the teeth in the mouth; 
otherwise there is something too obliging about it. If it is 
wrong, like in every other legislation, you have the power tO; .Go 
something about it, not just to recommend or GoncLidate. or 
whatever. 


| Mr. Chairman: Thank you very much, Mr. Dorfman and the 
Other members of your organization for appearing today and giving 
‘us your views. I assure you they will be considered. 


| Marjorie Carroll is here, representing the Association of 


Municipalities of Ontario. 
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Ms. Carroll: Thank you very much, Mr. Chairman. AS you 


are probably aware, I am _ representing’ the Association off 
Municipalities of Ontario. I am Marjorie Carroll, the mayor of the: 


city of Waterloo. I co-chair the labour relations committee for 


AMO. With me today, and I have asked them to join me to perhaps | 


assist in any questions you might have,;o is “Gerry )*Hyde, th@ 
personnel director for the city of London, Jack Yeo, who is the 
personnel director of the regional municipality of Niagara, and 
Terry Hallman, the personnel director of the city of Waterloo and 
president of the Ontario Municipal Personnel Association. 


Lest you think this particular AMO committee is heavy with. 


municipal staff, that is not so. We have a very important balance 
of elected officials and Staff. it is ust that. today). .as* 9 tae 


sure you are all aware, is the day that all municipalities seem to, 
be coming off their summer schedules into some pretty heavy work. 
loads and as a result many of the elected representatives, because 


of distance to travel, such as those from Kingston and northern 
Ontario, were unable to attend today. 


I am also sure that you are all aware of our association and 


what it means. It is nice to see a former municipal colleague -o@ 
your committee, Mr. Brandt. 


Mr. Chairman: Sort of on the committee; he ism, 


representing the minister. 


Ms. Carroll: Is he? My apologies. 


Mr. Brandt: That “iss all “right<< [teers thes tobe here aaa 


it iS nice to see some of my former colleagues. 


12 noon 


Mr. Chairman: We are delighted to see the AMO here. I. 


look forward to your brief. 


Ms. Carroll: Thank you; Mrs #Chavremans 


The Association of Municipalities of Ontario wishes to. 


present its concerns on the recently proposed “Bill -7, “an “Actewces 
revise and extend Protection of Human Rights in Ontario. 


The association wishes to record that it fully supports the 
principles contained within the existing Ontario Human Rights Code 
in that they recognize that every person is equal in dignity and 


worth and provide for equal rights and opportunities without 
discrimination. 


The existing eiHumane= Rightss encode to a large degree 
accomplishes the objectives that legislation of this nature aims 
to execute. Citizens should be able to determine their rights and 
commitments by simply reviewing the law to which they are subject. 
It should be foreseeable within certain limits what the likely 
Outcome of a legal grievance will be in the event that a violation 
of those rights is alleged. This way, settlements of such 
differences can be achieved without the aid of litigation. 


S-/ 


We find it admirable that the commission is proposing the 


revision and extension of human rights in Ontario. However, there 
is substantial concern on the part of the association that the 
|provisions of the proposed Bill 7, if enacted in their present 


form, could have a dramatic effect on municipal administration 


with respect to hiring procedures and collective agreement 
administration. Rather than prohibiting prescribed conduct, which 
\as the intent of the current Human Rights Code, the proposed 
legislation creates absolute rights that are covered in wide and 


imprecise terms. 


In reading the proposed act many provisions appear innocuous 


when read by themselves. However, when read in conjunction with 
Weener clauses; ‘great difficulty is created in attempting to 


Seer pre ue the oneaning ..VIt iso difficult: . tol» predict-iallinthe 
mamirications this could produce. We find that Bill 7 as drafted 


|tacks clarity of its intent, and we urge that it be extensively 
reviewed and redrafted so that rights and obligations are more 


easily understood. Therefore, the association believes that the 


/Minister of Labour should not proceed with any enactment of this 
proposed legislation until it has received a more comprehensive 
review. 


| 


I will not read the quote from the Honourable Mr. Elgie, 
wnich is in’ front of you and included in the brief. 


In submitting its response the association in some instances 


provides for specific recommendations with respect to provisions 


of the proposed legislation and in other instances highlights only 


Our concerns. This submission is prepared only--and I emphasize 
Only--from the point of view of employer-employee relations or for 
occasions in which applications for employment are involved. 


T werermetirstseto Section 4, employment, ine'which ‘all ©the 


reas “are” listed in which a person has the right to equal 


treatment in employment. I would like to highlight three of those 
areas: record of offences, family and handicap. 


"Record of offences" under section 4 is understood to apply 


to provincial offences and offences in respect of which pardon has 
‘been granted under the federal Criminal Records Act. AMO 1s quite 


concerned with the inclusion of this provision. It continues to be 
lm vyiew that it is the ‘right of every employer to be able to 


Consider the record of offences of current and prospective 
employees. One must consider the implications that such a 


‘provision could have on the operation of a municipal corporation. 


For example, consider a municipality who invites 


|'a@pplications for a truck driver's position. Through investigation 


it is noted that one of the applicants has lost his licence 


“several times in the past or that enough demerit points have been 


lost that an additional offence would result in the loss of the 


driver's licence. Can the employer not refuse to hire the 
applicant on these grounds? One must certainly consider a clear 
driving record to be a bona fide qualification for a position that 
involves the operation of a motor vehicle. 
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Tf£.diomight, -I -would. like, atypthis sstimepute tieite Janocthas 
example which is not listed in your brief: that of an orderly who 
may have been guilty of arson or of indecent acts and who applies) 
for a job in a hospital or a regional home for the aged. Can you} 
imagine engaging such an individual and having him in an, 
employment setting where he deals with nonambulatory persons: 
unable to fend for themselves? | 


It is obvioussthat that kind of .records: isy, important) ans tome 
selection of staff for hospitals and homes*® for ‘thesaged.s iSurems 
the employer should have the right. to refuse on such grounds tg 
hire an applicant for such a position. 


We now refer to family. "Family" means persons in @@ 
parent-and-child relationship. A number of municipal corporations: 
have policies whereby they do not have to hire close relatives. 
This is particularly important ~in public semployments<such ame 
municipalities, where implementation of the policy means that 
every position advertised is really open to the best-qualified | 
person and is °so perceived ‘by «the , public. .Iniaview of 9 (Cia 
experience of various municipalities we believe that there should! 
not be any language in a revision of the Human Rights Code that 
would prevent the retention of such a policy. 


Handicap. There are three sections in reference to handicap: | 
section 9, which is the definition of handicap; section 16; an@ 
section 38, orders of board of inquiry. 


The terms used in the above three sections are so vague that. 
they do not give adequate guidance to employers. They leave the. 
employer completely at the discretion of the board of inguiry's 
decision as well as the regulations, which are unknown at this» 
time. | 


Whether or not a person suffering from a handicap can. 
perform the duties of a position should be subject to professional 
medical analysis and opinion. The opinion, once given, should be 
decisive so far as this act is concerned, and the employer should 
bexentitied}toracteon that - 


The definition of handicap contained in section 9(b) could 
create difficulties in personnel administration; for example, 
"..ethat the person has or has had, or is believed to have or have 
had..." This preamble, coupled with the broad definition contained 
thereafter, leaves a great deal to be investigated. This provision 
Should be reworded to provide a more direct and easily interpreted 
definition. 


. Further, as contained in section 16, whereby "...renders the 
particular person incapable of performing the essential duties..." 
we feel that this provision should be amended to read as follows: 


"..e-erenders the particular person incapable of performing all of 
Bhe idutiies'.-e.y" 


In addition-- 


Mr. Eaton: You mean all or any of the duties? 
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MS Star coliwiailil or the»duties. 


In addition, section 38 gives powers to the board of inquiry 
whereby they may order that the party take such measures as will 
remove the obstruction or provide the amenities for handicapped 
persons; and further, may make a finding as to whether or not the 
equipment or the essential duties of employment could be adapted 
by the party who is found to be a contravener to meet the needs of 
‘the person whose right is infringed; and may order that the party 
itake such measures as will meet such needs as are set out in the 


Order unless the costs occasioned thereby would cause undue 
hardship. 


| In the above-noted clauses the board of inquiry is given the 
‘power of modifying the responsibilities of a position by only 
\requiring that the essential duties are to be performed. Boards 
are also given the power to award that employers take costly 
jmeaSures aS will remove obstruction or provide amenities that will 
accommodate for the hiring of handicap persons. In such cases we 
‘trust that boards of inquiry will not act unreasonably in making 
their awards. 


It is not difficult to perceive the complications that could 
result in attempting to conform to these sections of the 
|legislation. There is a tendency to believe the implementation of 
‘these sections will actually establish a type of reverse 
discrimination in disqualifying all persons who do not fall within 
‘the criteria set out in the definition of handicap. 

Section 44 states that this act has primacy over other acts. 
iWe feel it would be detrimental to safe employment conditions if 
[Biil 7 took primacy over the Occupational Health and Safety Act, 
‘and we recommend that Bill 7 be reworded to conform to this 
legislation, which is to provide for safety in the work place. 


12:10 p.m. 


We are also concerned about the number of other acts that 
will no longer take primacy. One of the areas that came up 
‘recently in conversations in my own municipality is that the 
‘Regional Municipality of Waterloo Act has a retirement age of 60 
for policemen written into the act, and this bill will take 
‘primacy over that act. 


Section 8, infringement prohibited. As written, section see 
unnecessary to a rational enforcement of the law. Prohibitions and 
Sanctions appear elsewhere in the Dili. The act of distinguishing 
Or choosing should not raise any presumptions that a person did so 
with the intent to violate any provision of this act, and the onus 
of proof should always rest upon the complainant or upon the 
‘commission to establish, on the balance of probability, that a 
person who chooses or distinguishes has done so with an unworthy 
intent. This would be in conformity with the Canadian law of being 
innocent until proved guilty. 


/ Section 10, constructive discrimination. I will not read the 
quotes from the act that are in front of you, but suppose a person 
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applies for a job which involves some lifting of heavy objects and 
the medical examination reveals some pathology in the lumbar 
spine. The unsuccessful applicant complains on the ground that all> 
persons over 50 years of age have the same kind of pathology and_ 
that they were discriminated against on the grounds of age. The 
permutations and combinations of hidden or unintentional offences 
are endless. 


4. Section 21(1), advertising for employment; section 21(6)§ 
special employment; and section 22. The implications of these. 
three sections of the bill represent a substantial increase Img 
administrative time and expense. These sections seem to make it. 
impossible for employers to advertise for special qualifications 
even when these qualifications are necessary requirements for the 
job. They limit employers from obtaining specific information on 
employment application forms. Having limited information creates 
great difficulty in determining if essential qualifications of aj 
job are met. 


The way that section 22 is drafted indicates that alg 
applicants who fall within the criteria set out in ‘Section 16 ang 
section 21(6) shall not be refused employment except after a 
personal interview. There would be significant cost increses to) 
employers if they were required to interview all persons for whom, 
applications were submitted. 


An employer should be permitted to establish a short list. 
for interviewing purposes in cases where a substantial number of | 
applications are received for one available position, and in these 
cases, should not be subject to contravening this act. It is nomm@ 
unusual for any municipality, particularly in the large urbag 
centres, to have 100 or more applications for one position. 


5 Section 23(1), discrimination in employment unde 
government contracts, government grants and loans. This section 
could have drastic implications that) apply mainly to) public seceam 
employers. Imagine a Situation in which a municipality decides toy 
build a road. Someone, somewhere, alleges that this municipality . 
has infringed some provision of the bill. In such a case, them 
grant’ for -*the ‘road construction couddiube ewithhedmaygunti see 
allegations, no matter how groundless, are investigated, which may . 
take Several months. 


Similar consequences are not applicable to private sector 
employers in that their establishment can continue its operations, © 
as they do not rely on government funding. Again, this seems to 
imply a reverse discrimination directed to public sector employers. 


Section 35(1, appointment of board: The proposed legislation 
notes, "Where the commission requests the minister to appoint a 
board of inquiry, the ministery shall appoint..." whereas the 
existing Human Rights Code, section 14, states, "...the commission 
Shall make a recommendation to the minister as to whether or not a 


board of inguiry should be appointed, and the minister may, in his 
discretion, appoint..." 


. We feel the decision made by the minister to appoint a board 
of inquiry is an effective process in determining justifiable 
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complaints and eliminating those that are frivolous. we therefore 
suggest that this process not be eliminated and that the minister 


continue to have the power to appoint a board of inguiry at his 
| discretion. 





Peclloni@a 272 actsy:of s:officers} set. -cetera. «This provision 
institutes that the onus of all employee violations is to be 
placed on the employer. We submit that this section be amended to 
provide that employers not be responsible for employee violations 
_in cases where the persons were acting outside the scope of their 
‘authority or in situations where the employer was unaware of the 


employee's actions. In these cases, acts of this kind should line 
‘down to people. 


In conclusion, it is clear that the act has been drafted in 
‘a manner that will leave a great deal to be interpreted by the 
‘human rights commission, boards of inguiny scan 46 4Giintherns tre 
jeupreme Court. The proposed legislation provides inadequate 
guidance to employers in interpreting the intent of this proposed 
legislation. 

The AMO municipal labour relations committee, having met 
‘with representatives from the Ministry of Labour and the human 
‘rights commission, was informed that the interpretation being 
perceived upon reading this legislation was not the actual intent 
| CHismbill The “intentions, no. matter.how admirable, are one 
‘thing; however, the actual interpretation or implementation of 
certain reas alee are guite another. 

| The concerns in this report are some of the most apparent 
ones that will affect employment situations. Although this report 
does not address the proposed legislation as it relates to the 
occupancy and provision of accommodation, the implications would 
seem to be as intense in this regard. We therefore urge the 
‘minister to review and redraft the proposed human- rights 
legislation, taking into consideration our comments on selected 
‘provisions and, most important, in an attempt to make rights and 
‘obligations rational and clearly understood. 


I thank the committee very much for your time. We do have 
the final page with a summary of recommendations. I think the only 
comment that I might make on the summary of recommendations is on 
\the last item on 10, in which we suggest that the association 
‘believes that the minister should not proceed with any enactments 
‘until it has received a more comprehensive review. We realize that 
\this is exactly what you are doing right now. When we drafted this 
‘we were under the impression that the government was going to move 
Quite quickly with enactment of the bill. 


Mr. Chairman: The government never moves that quickly. 
| MenorRiddelLlaAr-Tetieme? asay*ol personally feel that your 
‘brief gives this committee a breath of fresh air after some of the 
briefs, with which I have had to take a little difference, let me 
|\tell you. The one question I have is in connection with the policy 
Of some companies not to hire relatives. You indicated that policy 


‘should remain. 
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What do you suggest would happen if a relative, maybe a 
cousin, made application for a job and had by far the highest 


qualifications of any “ofthe applicants? Would you maintain that 
that policy should still remain in effect and that they would have’ 


to totally ignore that person because he happens to be a relative? 


Ms¢irCarrollz>™ Ie think scotlsinadis wprobabilyigigoings too mam 
The) defanitionvofetamily is=— 


Mr. Riddell: Okay, let's ‘say’ awbrother tor even’ av’itathenm® 


I have a Situation in my own riding where a father would like to 
become employed with this particular company and because of their 


policy he cannot become an employee because his son is working | 


there. Yet the father has by far the highest qualifications of 
anyone that I know who has applied for the position. Do you feel) 
the company should be able to retain that policy of not being able: 


to) hire, ‘say,2avftather, vasprochemior temenita sister? 


12:20 p.m. 


Ms)" Carfoll: (the *ithing *thatetcamecaemouc fain Sal ara our 
discussions with all of the municipalities, and this interestingly’ 
waS approved unanimously by our AMO board of directors which is) 


some 80 people representing a large number of municipalities, that 
they wanted to have the choice of having that policy or not. They 


certainly understood that in some of the smaller municipalities) 
that that could not occur, that some wanted to have the best) 
possible employees for the job. However, in many of the’ 


municipalities there has been considerable concern of the public 
perception of hiring practices. When brother, father, son, mother, 


daughter got a public job the implications were so great that it 
has really compelled quite a number of municipalities to adopt a#s 
policy not to hire immediate family relatives. Perhaps some of the’ 


other members of the committee would like to enlarge on that. 


Mr. Coleman: One of the problems that comes up with that. 


type of policy could be companies too as well as the public 


sector. In many of the larger ones you have collective agreements, 


you have certain rights under that agreement, perhaps moving from) 


one department to another, and while you may wish to hire someone 
in a particular area the other member of a family could be a 


Supervisor. SO you say that you will hire him in this area then he 
1s not supervised by that member of the family. 


The things that cross over with collective agreements, and 


the way people can move in the organization or promotional aspects 
and everything else can create problems down the road that you 
cannot’ enforce any more. "IT do Not think PEehatewin Smosteema jam 


municipalities there is a great deal of problem with the number of 


applications for jobs. Whether a person with family would be 
absolutely the best qualified for that job I would suspect there 
will be some more. I think the options are there. 


Mr.’ Riddell: }sThesesecondi point f Ine wantidptoaGbring Gout eae 
your concern about this bill as having primacy over every other 
bill. Could you give me an example of where it would = be 
detrimental to" have this’ bill ”*being “superior Mito ;Mesay, cm 
occupational health and safety bill? 
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Ms. Carroll: I’sthink= the prime concern has to be, 
particularly if you are employing handicapped people, the safet 
}in the work place. Safety in the work place must take primacy. Son 
cannot Subject people to unsafe conditions in order to protect 
them from discrimination in other areas. 


Mr. Brandt: This bill does not in any way negate the 
characteristics of the Occupational Health and Safety Act. It is 
not intended to do that, and it does not do that. By having 
primacy over it, if there is some contradictory aspect of the bill 
jas it relates to that particular act I can see it but it does not 
have any contradictory areas of it that would diminish the powers 
of the Occupational Health and Safety Act. You used that one 
specifically which is why I am addressing that particular point. I 
do not know why you used that example because there is nothing in 
here that would suggest you are diminishing or watering down what 
is in the other act. 


| Mr. yeo: It seems to me that if you are employing 
handicapped persons in some factory type settings, are you not 
imposing an unsafe condition on co-workers, which would be a 
violation of the act? 


MroemBrandtsserhe §.bill,, very.) clearly. says, .that.,where..a 
‘requirement, qualification or consideration is a reasonable and 
‘bona fide one in the circumstances. Maybe this is a bad example 
‘but one that comes quickly to mind: if you had a transit worker, 
and the person only had one arm and it required the shifting of 
Igeéars and the steering of a bus, quite obviously that particular 
handicap is a bona fide reason for not hiring somebody who only 
imas One arm. So it has to be in a situation where the handicap 
fees» not affect the actual work that is carried out by the 
employee. Again, it is a common sense relationship. But where an 
employee who is handicapped may bring about some safety 
considerations that are concerning you, then that person in all 
probability would not necessarily have to be hired under the 
Meetent of this bill and you would not be discriminating against 
him. 


Mr. Yeo: Perhaps the difficulty is in the definition of 
ibona fide and who is going to make that determination. That gives 
‘us all some concern. Are two legs rather than an artificial limb a 
bona fide requirement for firefighters? 


Mr. Eakins: If a person says they are capable, who would 
Make the decision? 


Mris Brandt: Well, the last judge in this instance would 
be the human rights commission if there was a question of some 
‘interpretation, but I think again you have to use some common 
sense in your interpretation of what the bill intends. Certainly, 
there are all kinds of employment situations that I can think of 
where you couldn't hire a particular handicapped person, but the 
intent of the bill is to not stop a handicapped person from doing 
a job. As an example, a telephone receptionist may not require 
both arms to carry out that particular function, bute ithere mare 
Situations right now on employment applications where that person 
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would not be able to apply for the job or where it would be verg 
difficult ‘for them to apply “for that «particular jobmevens thougE 
the use of both arms was not absolutely necessary. 


So we are trying to get a balance between the two and again; 
I think there is a common sense approach to how you interpret that 


bill. It very clearly indicates that where there are bona fide 


reasons for not hiring a person who is handicapped, to use just 
that one area-~ of the bill, yous identeotnaves to Hhiresithene ane 
certainly you wouldn't be placing the other employees who are in 


that particular department or division in a position where theimg} 
safety is in question. The bill does not imply that you have tap 


hire them and go through that kind of thing. 


Mr. ‘Yeo: Perhaps thati®asithes difficulty @.iwel ijare oitavicne 


with some parts of the bill. 


Mr.» Brandt: I think -tt 1S. avemattér (/ srofeobarbircaticngiane 


perhaps some reworking of some of the wording as opposed to the 


intent. of the bill. (‘As I read’throughvthws*and -lookine: atent acma 
former municipal politician I can understand your concerns but in 


any discussions I have had with ministry officials or certainly 


with the minister himself it was never intended that it be as 


confining as perhaps you are interpreting at the moment. When I. 


got to the end of your brief, I noticed that was exactly the@ 


response you got when you spoke to ministry officials when I 
Originally got the call from Mr. Dunbar to set the meeting up. 


I think we can clarify some of those areas for you, either 
in terms of the regulations that apply to the bill or in terms of | 


the reworking of some of the wording that is applicable to the 
bri weaitthink, thatecansbesdone . 


Mr. -Riddell:* Finally, Mrs Chairemany «di usharew the. .concerum 


of the representatives from AMO if, indeed, all applicants have to. 


be “interviewed. Is) there anything ingithe sbillsthatnstatess thas 


every applicant has to receive an interview? 


Mr. Brandt: I have a question down on that one myself. I 


don't know the answer to that, but I will check that out with the 
minister. Joanne, do you know or is there anyone here from the 


ministry who might be able to respond to that question? 


Ms. DeLaurentiis: The intent of the bill would want ta 
see that every applicant (inaudible). 


‘Mr. Chairman: You will have to come up and speak into 
the mike to be on Hansard. 


Mr. Brandt: Why don't you come and sit beside me. I 
promise there will be no sexual harassment. 


Ms. DeLaurentiis: As I was saying, the intent of the 
legislation is this: if an employer gets 200 applications, which 
happens I Know, aS long as the employer does not go through those 
applications and decide, "I don't want any people with a physical 
handicap in my office; I don't want people who are a different 
colour in my office," and only considers the basic requirements of 
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the job, then those are the only people they have to interview. 
They don't have to interview 200 people. 


| Mr. Eaton: How is he going to know whether they are 
coloured or not? Surely that is not a question that can be put on 
an application. 


Ms. DeéLaurentlis: Exactly. 


| Mas ColemammeDf yimmayoclarnify;eel ehink= it: iis reading the 
section 21, those two parts, and section 22 together. Perhaps, as 
you have mentioned, if it could be looked into, because right now 
it certainly seems to imply that there are going to be a number of 
areas on which you will not be able to ask on an application form 
ee start.off with. 


Mrs BrendterThat Ps correct: 


12:30 p.m. 


\ 
| 


} 


| Mr. Coleman: When you receive all those applications 
‘then you will really, in many cases, not be aware of a handicap. 
feu will not be able to ask it in the first place. So, you are 
going to have to make a judgement on taking those 200--and that is 
a small number compared to some jobs; they go up to 1,000--to get 
them down to a short list. We feel, reading those three sections, 
that someone that was not interviewed could raise a valid case of 
discrimination because they did not receive a personal interview. 


Now, it was explained to us at the meeting with the people 
from the Ministry of Labour and human rights that that was not the 
intent. We would just ask you please to make sure that the intent 
is very clearly set out as to how these will be handled; that you 
can short list without discriminating against maybe another 100 
people that did not receive an interview. 


Mies JeeisMeye JonnSons «cl, .would- like.'’to .compliment-~Mayor 
Carroll for her presentation on behalf of the Association of 
Municipalities of Ontario. I would like, also, to concern myself 
just briefly with two points, one and five of your brief, and the 
one regarding criminal offences. 


| To you, Mr. Brandt, former mayor of Sarnia, I would throw 
je. type of .case that could .occur.. From. the . neighbouring 
municipality of Palmerston, recently, the town clerk was charged 
with absconding with $250,000 or thereabouts. I think he was 
Sentenced to two years. In that period of time he will have served 
his sentence and paid his debt to society. Now, would it be 
correct to assume that if he made application for the position of 
Clerk-treasurer in the municipality, they would have to hire him? 


Mine brandis. The, pill, ~. oints, wut that. where, > there. Jane 
gona fide reasons that person should, not be hired, it 1s not 
necessary that he be hired. I would think that would be a bona 
fide reason, yes. 


| Ms. Copps: Is thene,nor another form also which states 
that if that is a federal offence, he has to apply for and receive 
a pardon also, so he would have to have a pardon first-- 
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Mr. Brandt: That is right, )tohave it owiped’ from his 
record. | 


Ms. Copps: --and then bona fide reason. 


Mr. Eaton: What about the case they referred to ing 
hiving artrucker: 


Ms. Carroll: Can we ask him how many demerit points when 
he applies for the job? 


Mr. Kennedy: I read the section about a federal offence tha 
t pardons be granted, but it is silent with respect to a provincial 
conviction. How does that get cleared away, if there is no provincia 
1 pardon comparable to the federal pardons? 


Mr. Brandt: It refers to the provincial enactment on page 
four. 


Mr. Kennedy: That is conviction in respect of any provinci 
al enactment. That conviction stands. I do not think that record is 
ever guashed or pardoned, as in the federal case. There is discrimin 
ation between whether you are convicted under a federal or a province 
ial statute. 


Ms. Copps: Under a provincial statute, it is not a federal 

offence. Under the federal Criminal Code, you are considered to be 
"a criminal" and you receive a pardon for that offence. Under a prov 
incial statute, if you are convicted of a speeding ticket, it does n 
ot put you in the same situation. My understanding is that even in t 
he Ministry of Transportation and Communications, when a certain tim 
e period has elapsed, automatically that blight is wiped from your ri 
ecord without application. 


Mr. Eaton: It is not wiped from your record, but you" getay | 
our points back. It is still on your record. The driving record youm 
are referring to is still there. You can get a rundown of the driver 
"‘s licence and so on. | 

Mr. Chairman: I think the point has been made. I believe y 
ou wish to make sure that that is addressed. That is fair. 


Mr. J. M. Johnson: I have one last, short question. In the 
presentation, in section five, pertaining to government grants and 
loans, is it feasible that road construction could be held up by all 

egacions’ Of this nature? ; 


Mr’. BEandt: *l "think “fc coula pe. 


Mr. Eaton: I had it all figured out that we were going to 
get complaints in Sarnia, and that we would use that MTC money in Mi 
ddlesex while this’ is"going on, 


Mr. Brandt: Actually, that MTC money in Middlesex is for t 
he same job that is going on in Sarnia. It is for the extension of t 
he 402 Highway, so do not worry about that. 
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We can check into that as well. I think AMO makes a good 


point in that respect. We will definitely clarifywthate, fppthank 
igeere }-could be a possibility of. work bel ngse heddverup webby 


discriminatory complaint, or whatever, and the municipality could 
eeecaught) in a» vise not of. their own makang.e.,It couldeber <a 
subcontract job that was issued to another contractor, which is an 
extension of what you are talking about. That could also raise 
concerns. 





Mr. Chairman: You are saying that is not the intent. 


Mr. Brandt: It is not the intent and it should be looked 
at. That is the parliamentary assistant for MTC talking over ogee 
and looking at his badly embattled budget. 


Mr. Coleman: It was pointed out at the meeting that the 
people from the ministry did not feel that was really the intent. 
They were really after contracts, to enforce that contracts would 
come under the act. But it certainly does seem to be permissive. 
Whether it would ever be enacted, I do not know, or whatever would 
be put into effect. But it sure seems to be one that could be. 


Mipeiebrandt:,,You have to..go .back.to,,thes other part. of the 
bill which talks about frivolous complaints. There may be a 
frivolous complaint by another contractor, say, who did not get 
the tender for whatever reason and then decided to launch a form 
of harassment complaint against the municipality or against the 
contractor working for the municapal ity, 4ipnitupwould,aithenum beg sa 
judgement call on the part of the commission whether or not they 
pursued it and whether the work would be held up and so forth. But 
there is a sort of safety valve clause in the bill that would 
allow for relief of the kind of concern you are suggesting. 


| Pm.s+ COlLemanwan Leeguess athe, «fearn(isS»,thaty ifeedtipwas ever 
used, by the time things were straightened out, even the delay 
could cause serious problems. 


Mirae BrandtsaVery,muchisos, PThessconstruction «season, | vasoan 


example, could be missed, and you could get into another year with 
all of the attendant increases in prices and so forth. 

Mr. Chairman: We have about five minutes. Mr. Kennedy? 
| Mr. Kennedy: I just wanted to ask a question of Mayor 
Carroll on age of retirement. You mentioned that police retire in 
Waterloo at age 60. Is that compulsory? 


Ms. Carroll: It is written into the regional act. 
Mr. Kennedy: Does it only apply to police? 
Ms.,Carroll: Yes. 


| Ma. Kennedy: ¢is it.a position of AMO supporting that, or 
were you just stating it as an aside? 
| 
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Ms. Carroll: I was just speaking of it as»van «aside, W1tH 
this bill taking primacy over all other acts. How do we deal with 
that being written into the regional “act?] If a*®*coupie of =2i 
policemen decided that they were not going to retire at 60, how do 
we deal with that? )rt@is funclear™whae will happen to the other 
acts if this bill takes primacy. 


Mr. Kennedy: Do you have any problems that way? 


Ms. Carroll: We foresee that coming. It has not happened 
with the regional police, but it has happened in our own fire 
department. It is written into their collective agreement. A 
couple have come to retirement age and they do not wish to retire. 
So we certainly can foresee this problem arising ‘more in thé@ 
Future. I think there is no question that many of our people's 
physical fitness level has increased over the last few years. They 
are no longer prepared to retire at the age they were negotiating 
for several years ago. 


Mr. Kennedy: There are a number of cases that we all 
know of where there have been successful appeals against that. It 
is going to become more prominent. 


Mr. Eakins: I just want to add that I am delighted to 
see the briet. 1 think ievis*anvexcelrent brief, and I compliment 
the association for putting it together and being here today. 


Ms. Carroll: Thank you very much. 


Mr. Brandt: Could I make one point of clarification that 
I think iS important before Ms. Copps gets her chance to ask her 
question? Keep in mind that with respect to pages eight and nine, 
it. is very clear. I was, trying to find it in» the bill but I cannot 
put my finger on the wording. Perhaps Joanne can when I make my 
comment. 


In all instances the employer must know about an act of 
discrimination or of some kind of a problem, harassment, sexual or 
otherwise, going on in the work place. The bill does not intend 
that you be all-knowing, in that being ignorant of a particular 
problem going on, that the commission can act against the 
municipality. The bill implies that where it ismibrought .toO yous 
attention as, say, where an employee of yours says, to give you a 
specific case, "We are working in an office situation and the 
mayor is sexually harassing one of the secretaries"--to use an 
example that Jack would like. In that particular instance, if the 
municipality did not act on the complaint--it was brought to its 
attention, it knew sabout Sitys)-and! i tidid inot caketstepsse to. correcs 
the situation--the way you have this worded it sort of implies 


that the municipality is supposed to know about it through some 
form of osmosis. 


12:40 p.m. 


The bill very clearly points out that where you are in fact 
not in a position to know--it's on page 14: "(f) where the 
complaint is of an alleged conduct constituting harassment..., any 
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person who, in the opinion of the board, knew or was in possession 
of facts from which he ought reasonably to have known..." I think 
that's the key wording there: "ought reasonably to have known." In 
other words, you can't turn your head from a problem that's very 
apparent in the work place; you have to be aware of the problem 


‘before the commission would act against it. It's not expected that 
you would-- 





| isa “neat efainlyjclear?..1, think -you..are implying something 
iepat is not in the-- 


| Mr. Yeo: This provokes a comment from me. Under the 
existing legislation our municipality right now is in the process 
of going before a commission hearing on a charge of sexual 
harassment. We had no knowledge whatsoever of the alleged 
complaint until the day the investigator from the human rights 
people walked into my office. Now that seems to be contrary to 
what you are saying in this case. 


Mr,j<Brandt:, 3] -canjecheck,on \your, specific case. Certainly 
that's not the intent. The harassment charge you are talking about 
probably came in before. This bill was not passed yet. That was 
funder the old code. That's what I am saying. It is very clear 
under this particular code that you have to be made aware of the 
situation before the complaint is followed through. 


Mr. Yeo: In that case that's an improvement. That's good. 
| Ms. PpCcarreil:s.You;) sin, «have used the word that. has 
}concerned us all the way through. I think almost our entire brief 
mec that the intent is not clear. We do not want to be caught later 
in situations that are going to be extremely difficult to resolve. 


| MSaCOpps: One omission I was Surprised about is that 
you do not make any comment about what have been commonly known as 
the search-and-seizure provisions. 


Meemcarcolls Team sorry. Lecouldn’t hear you. 


Ms. Copps: You don't make any comment about what has 
been known as the search-and-seizure provisions whereby the 
commission has the authority to come into any office, any place 
Other than a domicile, and take away information and material that 
‘would be deemed beneficial to the investigation; and also the fact 
that you can be interviewed by a commissioner without a third 
‘party being present, if it is the wish of the commissioner. I am 
Surprised that you didn't comment on that. 


| MeTUECarrolLl<« "uns owe Sala vat. ithe “start -of . the brict,, our 
committee certainly did not cover the whole bill at all. We 
attempted to select areas that had to do specifically with 
employer-employee and employment situations for a municipal 
corporation. 


| Ms. Copps: The reason I asked that: is. thet. -there onas 
‘been guite a bit in the press about employers who are very 
concerned about their rights as employers in terms of having 
documents seized, et cetera. The other guestion I have on that 
point-- 
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Ms. Carroll: Before you" "go on,’ "T° might’>méntion” that ag 
the AMO convention one of the municipalities did bring that issue > 
up as a late resolution. I must admit that our committee certainly 


did not address it. 


Ms. Copps: Will you be submitting another brief as the 


community ee barge? You have taken a stance here on 
employer-employee relations per se, but I think there are probably 
other aspects of the bill that transcend simply the employment 
situation. I just wondered whether you as representatives of the 
people would be submitting another brief that would deal with the 
general intent behind some of the proposed legislation. 


Ms. Carroll: Actually, that was out of the scope of this 
particular committee, although our brief has certainly been. 


endorsed by the AMO board. We had hoped, for instance, that our 
planning and housing committee would have addressed the bill as 
well. We got into our convention and, with the concern for time 


and what not, it unfortunately did not look at it. However, in the | 
brief review we gave it in that area it appears that we have 


concerns in that area as well. 


Mr. 7 *@hairman:> Thank you,’ Marjorie; olande the? oties 
members of the AMO committee for appearing today. 


The committee recessed at 12:45 p.m. 


ba overnmeng 
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THE HUMAN RIGHTS CODE 
(continued) 


| Resumingr consideration of Bill 7, An, Act to revise” and 
extend Protection of Human Rights in Ontario. 


/ Mi, Chalnmane., the sfiunst: .gqnoupswith us. today. is: the city 
of Toronto, and we have HiS Worship Mayor Art Eggleton. Perhaps, 
your Worship, you could introduce those whom you have with you for 
Hansard and then commence? 

| Mriag Egaleton:; With pleasure, I have Mary Bruce on my 
meen tevands=sJoanne,;,Cohen,.on,y.my left... They, ,are, from the,..equal 
opportunity program operated by the management services department 
le the city of Toronto. 


Thank you very much for the opportunity of allowing us to 
Mepeat. oFirst .ofs.all,,..1. want -to compliment -the provincial 
@overnment on its fine work in. drafting an act to revise and 
extend protection of human rights in Ontario. The city of Toronto 
welcomes the improvements offered by Bill 7. The changes I am 
recommending today are intended to clarify or expand the new 
areas, activities and groups governed by the code or to strengthen 
the code's enforcement. 
| The city's brief reflects the ideas of a wide range of 
contributors. It was approved by city council and approved by our 
executive committee, and many of the ideas were contributed by the 
mayor's committee on community and race relations, which is a task 
force that was set up earlier this year by city council to advise 
Me and the council on matters such as this. City administrators, 
particularly those civil servants working in our equal opportunity 
Program, aS are the two ladies who are with me, offered their 
expertise. At various stages, citizen advocacy groups voiced their 
concerns about the proposed human rights bill to city politicians, 
and we chose to support some of their ideas. I think many of the 
groups that have been here have also been before us. I hope that 
Our contribution will encourage a just and progressive outlook on 
human rights in this province. 


There were three main concerns that the mayor's committee on 
community and race relations viewed as being the matters of 
primary importance in ensuring that this human rights legislation 
provides equality for various groups. These issues are: one, 
contract compliance; two, reasonable accommodation; and, three, 
sexual orientation. Let me deal with the last item first. 

| While protection has been legislated for other groups 
through prohibitions on discrimination on the basis “of “race = of 
sex, protection against discrimination on the basis of sexual 
Orientation is admitted in Bill 7. City council feels that a human 
tights bill should provide this protection. 

| 


The city of Toronto passed a resolution about civil rights, 
of sexual orientation and city employment, on September 10, 1973.. 
The policy reads quite simply that "Employees of the city om 
Toronto are to be in no way discriminated against with regard to! 
hiring, assignments, promotion or dismissal on the basis of sexual 
orientation. Sexual orientation is understood to include. 
heterosexuality, homosexuality and bisexuality." The freedom from 
discrimination that the city offers its own job applicants and 
employees should be shared, we feel, throughout the province. 


The human rights bill for this province should provide for 
contract compliance. In this area we support the recommendations) 
of the civil liberties association: "As a condition of obtaining 
government contracts, private sector employers must undertake a 
number of specific good-faith measures which are designed to) 
broaden the participation of disadvantaged “people “in ~ ther@ 
business operations"--in effect, affirmative action-type programs. 


The Canadian Civil Liberties Association also says that the) 
Ontario Human Rights Commission should be required to promote: 
good-faith measures in the provincial and municipal public) 
service. That includes the city of Toronto, and we agree to abide: 
by the commission's recommendation if its members decide to) 
conduct a periodic investigation and review of our departments: 
with respect to this matter of contract compliance. | 


Our’ ‘third’ "major “area “of “concern” is. the provisions — tam 
reasonable accommodation. This bill does not define as an act of 
discrimination the refusal or unwillingness of an employer, 
service provider or landlord to make reasonable 
accommodation--that is, low-cost modifications--to meet a disabled 
or elderly applicant's condition. Unless the bill is altered@® 
reasonable accommodation will be ordered only when discrimination 
is proved on some other ground. We recommend that the bill make 
explicit that it is an act of discrimination to refuse reasonable 
accommodation. There seems to be a great deal of experience on the 


question of reasonable accommodation and its enforcement in the 
United States. 


While I hope that this change will result in advantages for 
the handicapped and the elderly, certainly they are not the only 
. groups who stand to benefit. Instances have been cited in 
legislation of women being denied the right to apply for jobs 
because exposure to the employer's production methods could harm 
their ability to bear children. We feel that this™= is vam 
unacceptable form of discrimination. Employers should consider 
whether reasonably priced alterations could be made to ensure the 


reared of production methods to both sexes before they restrict 
al ak oe ge 


There is one fairly new type of employment program in which 
the city has a particular interest, and that is the equal 
Opportunity program. It is what Bill 7 refers to as a special 
program to relieve hardship or economic disadvantage, or to assist 
disadvantaged persons or groups to achieve equal opportunity. The 
city has a program of its own, which advocates within the civic 
service that barriers be removed to the training and advancement 


| 


of disadvantaged groups. Special programs do not mean that 
unqualified persons must be hired. Special programs are designed 
ito raise a candidate's qualifications to a level where he can 
compete to obtain employment without regard to hardship which the 
group has inherited. 


| The human rights bill should be more explicit in allowing a 
board of inquiry to order Special programs co relieve 
disadvantages of historical origin. The board of inquiry can 
already order remedies for other types*”’ of" ~"human *"rignes 
infringements, and we think this additional area is reasonable. 
fas. reform would “place relief oof disadvantages that are 
l@estOrically based on the same footing. It would provide a 
concrete incentive to employers to provide special or equal 
opportunity programs voluntarily. 


There are several other recommendations in our brief 
concerning implementation and monitoring of special programs. In 
ee interest Of brevity, I will point out one other because it is 
of particular importance. I feel that all special programs for the 
private sector should be consolidated under one administrative 
body so that a single employer does not have to deal with separate 
provincial agencies in order to implement special programs for 
women in one case, visible minorities in another case and the 
disabled in still a third. 


The city employs more than 5,800 people in its own civic 
work force. We are, of course, concerned with general employment 
practices. It is my desire to see workers in this provinces 
receive equal access to all facets of employment, including not 
Only hiring but also matters such as training, promotion and 
transfer. The detailed employment practices enumerated in section 
4(1) of the existing human rights bill should be reinserted in the 
proposed section of this same number. 


| This portion of the old bill provided helpful guidelines for 
employers. The city of Toronto supports the longstanding request 
i@e the Canadian Civil Liberties Association that the practices of 
employment agencies be monitored. The general principle embodied 
in this proposal is that the commission consider its function be 
wider than simply to respond to complaints. I think that requires 
some very specific investigation and monitoring of employment 
agencies, not just as it operates now on complaints. 


| The human rights commission should be given adequate funds 
to carry out appropriate monitoring of employment conditions and 
practices to conduct effective research about the extent of code 
violations and discriminatory social practices and to engage in 
planning with business, government and community organizations to 
facilitate compliance with the code. 


| Through the process of collective bargaining, the Cty has 
arrived at a policy concerning sexual harassment, which we define 
as any sexual advance that threatens a worker's job or wellbeing. 
Persistence, which is at present in the code, should not be 
necessary for an act to constitute sexual harassment. The results 
of one serious incident of sexual harassment may cause employment 
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problems or mental anguish. Every worker should be protected from 
sexual advances which the perpetrator ought to know are unwelcome. 
I think the word "persistence" should be deleted from the section 


On sexual harassment, but if the province feels that it should not | 


make this change, then at least the work should be defined. 


Bill 7 refers only to sexual advances or solicitations “Bm 


persons in authority. This should be extended, we submit, to 
include peers. The criteria for judging harmfulness should be the 
nature of the acts and not the status of the person doing it. 


Another human rights issue surrounding the process of 
employment arose while the city's management services department 
was considering the recruitment of firefighters. That department 
contends that it should be entitled to state and advertise certain 
bona fide occupational requirements, such as height and weight, 
approved by the human rights commission, while still treating 
applicants fairly in adhering to our recommendations on reasonable 
accommodation. 


The criteria for bona fide occupational requirements should 
be restrictively interpreted, we would suggest, based on a moral 
group of qualifications such as authenticity, security and public 
decency. The myth must not be perpetuated among employers that 
only certain types of work are suitable for certain persons such 
as a stereotype class. However, employers should be able to 
advertise certain bona fide occupational requirements. 


This is how I propose that the competing concerns in this 
area can be reconciled. The code should compel employers to seek 
validation from the commission of the occupational requirements 
they are demanding. If these requirements are based on criteria 
only tangential to direct ability to perform the job, it, should ja@ 
the commission's duty to ensure that the notion of bona fide 
occupational gualification is narrowly construed. 


If it comes to the commission's attention that an employer 
is not complying with the validation process, it should file a 
complaint. This issue arose in relation to the recruitment of 
firefighters. Because applicants are so numerous, given the powers 
we have suggested, the commission might approve certain bona fide 
requirements proposed by the city and applicants could be alerted 
to these when we advertise for the positions. 


2520) >. Me 


There were certain omissions in areas of coverage of Bill 7 
that members of city council felt should bé rectified, or tha 
were pointed out to us in dissertations by community groups. We 
found, for example, shortcomings in the section on search warrants 
because it allows warrantless searches of places that are not 
actually being used as dwellings. That can be interpreted as 
covering primarily businesses. To search a dwelling, a warrant is 
required, The city contends that for any search a _ person 
investigating a complaint under the Human Rights Code should be 
required to obtain a search warrant. 


| 
| 


| 

| 

| All people should be offered the same protection of privacy 
and freedom from harassment. The city of Toronto suggests that a 
more responsible balance could be achieved between freedom of 
expression and the right of inviduals to freedom of abuse from 
hate literature. This might be achieved by strengthening the 


section of the code which deals with dissemination of 
‘discriminatory material. 


| In addition to the areas now covered in this section, the 
‘code should deal with the likely effect of hate literature on a 
person or group. It should prohibit the dissemination of material 
Menach has a tendency to expose a person or a group to ridicule, 
‘contempt or hatred. I recommend that the wording of the section on 
‘hate literature be strengthened so that it is similar to the 
sections of the Manitoba and Saskatchewan Human Rights Codes, 
attached to the end of our written submission. 


| As I began by mentioning a particular group in need of 
Igreater protection, so I will end. In Bill 7, age as a basis for 
discrimination is defined as being "18 years or more and less than 
165 years." By maintaining the upper age limit for employment 
‘situations, we allow elderly people to receive certain benefits 
‘they have come to expect following retirement. To achieve this 
end, it should not be necessary to sacrifice the other rights of 
‘elderly people. They should not face discrimination in enjoyment 
l@t services, goods and facilities, housing or occupancy of 
accommodation. 

| How the human rights commission operates is, of course, a 
Ilmatter of concern to me. Enforcing human rights policies should 
mot be one of many responsibilities, we feel, of the Ministry of 
fmmabour. The human rights commission, we feel, should be an 
autonomous agency, independent of the Ministry of Labour and of 


any other government ministry. 


Now, Mr. Chairman, with the exception of the last matter, I 
have dealt only with the major substantive issues. There are many 
iether matters in our brief of a procedural or structural nature. I 
have taken this approach in order to confine our presentation to a 
reasonable length of time and what we consider to be the major 
matters. However, my colleagues and I are willing to answer any 
questions that you may have. 


Mr. Chairman: Thank you very much, Mr. Eggleton. Are 
there questions from members of the committee? While you are 
looking, maybe I could ask a question just for clarification. "ia 
the last part, you said that for seniors--and we have had several 
others interpret this--that the code does not apply to them when 
(they are over 65. Yet I think it is my understanding that that is 
just for discrimination on the basis of age. Age 1S one of the 
bases of discrimination, and it is defined as 18 and 65, but the 
(code applies to them in all other cases. Mr. Brandt, is that 
}eorrect? 


Mr. Brandt: That is correct. 


| Mr. Chairman: That is how I think we are interpreting 
it. If it is not that way, it concerns me that a number of groups 
are interpreting it to mean that it does not apply at all. 
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Mr. Eggleton: That certainly is what we want to be sure 


of. We were uncertain about that. Certainly there is a mandatory® 
retirement provision for many people at age 65, but there are many | 


other rights that they should continue to enjoy even beyond age 
65% 


I might add there is also some concern at the other end, in 
terms of 18. There are many young people out in the world by 
themselves who are seeking employment at 16 or 17. Perhaps some 


examination should be made of extending this to protect them asm 


well from any discriminatory acts. 


Mr. Chairman: There, .are. two aSpects to cit..- One) iS) ee 
permit discrimination on the basis of age, but the other part o@8 


it is that certainly everybody is covered by all the other parts® 
ofe. the» codes regardlessmaiofmeaage. That is the minister "S# 


interpretation. I think we are going under that assumption. 
Interjection: My colleagues aren't sure of that. 


Ms. Bruce: We question that, and would like to _ be 
assured that it does apply. 


Mr. Chairman: I took it on myself there because nobody 


was quick to assign myself a question. 


Mr. Kennedy: Does —the city); have mandatory retirement o@ 


any employees prior to 65 years, such as fire, police services in 
the ‘cityviof toronto? 


Mra Eggleton: ;Only ,anjathe «case gotmdisabi lity ingechemicaas 
of firefighters, for example. Sixty-five is the general retirement 
age. 


Mrs Kenhedy:°1t 18°60 tore fanelighterce 


MS ue Broucetwe st? cs Lower. 
Mr. Kennedy: But for everyone else it is 65? 
Mrs sEggleton :(For.everyonenelses ie saooouves’. 


Mr.. J. oM.»-Johnson: Mayor jEggleton,, .does. section . Zia 
page 12 pertain to search warrants? 


Mr. EogGletOn: Yes. 


. Mr. J. M. Johnson: Your recommendation is that the human 
rights commission people should have the search warrant? 


Mr. Eggleton: yes. 


‘Mr. J. M. Johnson: It has been mentioned on numerous 
occasions that this would impede the investigative ability of the 
commission, that in many instances they can't obtain enough 


evidence to convince the justices of the peace that they do need a 
search warrant. 


7 


| Mr. Eggleton: We are concerned about that. There should 
be sufficient justification as is required now with respect to 
Wesidential dwellings. We are certainly concerned about an 
Ween-ended Situation where they can go in without a search 
warrant. We have to be very patient with that. 


Mr. J. M. Johnson: You appear to be very pro-Bill 7, so 
I would assume that you had considered this aspect and you are not 
concerned that the lack of a search warrant would create any 
problem. 


| ii.  BOgGLetOn: Wedeare . iconcerned .-aboutie the tlackpowft ta 
search warrant. We found it rather surprising that there wasn't a 
provision for a search warrant in these cases, and that's why we 
suggested that it should be amended to require one. 


Mr. J. M. Johnson: But in the present legislation they 
can search without a warrant. 


Minn HO9LeCtCONn: 4Yes,. SO.,l° understand. We were frankly, at a 
loss to understand why that existed. We thought it was a pretty 
fundamental matter that a Search warrant should be required as it 
is required in connection with a residential dwelling. 


| Mr. J. M. Johnson: I happen to agree with you. But what 
II am trying to get at is some sort of view. You put a falr amount 
of research into preparing this information and you would not be 
ithe least concerned that Bill 7 could carry on and achieve its 
purpose without having this section pertaining to search without a 
Warrant. 


Mr. Eggleton: I think the section that says that you can 
search without a warrant should be removed. That's what we are 
saying. 


Mr. J. M. Johnson: Thank you. 


| Mr. Eakins: Your Worship, you mention here that you feel 
the scope of Special interest groups is too wide and perhaps 
should be narrowed. I am not familiar with the terms of the acts 
you have outlined here. Would that include fraternal organizations 
Or service clubs? 

Mr. Eggleton: Could you tell me where you are referring 
\to? 


Mr. Eakins: Page 14 at the top of the page. It says, "We 
feel the scope of special interest groups is too wide and should 
be narrowed to include only groups protected...the BNA or 
Education Act..." I am just wondering if that includes fraternal 
Organizations such as the Masonic Lodge or the Kinsmen Clubs, this 
type of association. 


Ms. Cohen: I think the only sorts of restrictions that 
this section allows are restrictions according to religion, 
language or education, and any group that attempted to restrict 
itself on other grounds, we think, should not be allowed to have 
that sort of restriction. 

| 
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Mr. Eakins: You are saying then that the Kiwanis Club 
and the Kinsmen Club, for instance, should not be strictly male 
service clubs, such as they are. The Kinsmen have Kinettes, the 
Kiwanis have ladies' organizations and the Rotary Club have the 
Rotariennes. You're saying that the Rotary Club, the Kiwanis, the 
Kinsmen, et cetera shouldn't exist. 


Ms. Cohen: You have just told me that these clubs have 
women's Organizations. 


Mr. Eakins: Not in their own clubs. They have a wing. 
Ms. Cohen: Well, a wing might be-- 


Mr. Eakins: How about the Masonic Lodge? I was wondering 
if that's what you mean. 


Mr. Eggleton: No, I don't think we were Suggesting that 
those organizations should not exist. 


Mr. Eakins: Not ‘that they should not exist; -.but tcthag 
they should be open to-- 


Mr. Eggleton: Well, they should open their doors ~t@ 
women, but they do, as you pointed out. They do have auxiliary 
wings in many cases. 


ee 


Mr. Eakins: They have their own separate organizations. 
2:30 p.m. 

Mr. Eggleton: That is an affiliate organization. 

Mr. Eakins: It's an affiliate. Right. 


you mention in recommendation two the scope of special 
interest groups and the terms of size of membership in sports 
organizations. What age group are you suggesting? Younger people 
Or AlLiesongts, Of people. 


Mr. Eggleton: I think we are talking about. younge™s 
people primarily. That's part of the problem. 


Mr. Eakins: I just wondered if we might get some help 
for the Argonauts. 


Mr... Bggleton: IT. don*t, \think "we, foresaw | that kh tnd ee 


change at that level. But they may well be helped by a few women 
On their squad. 


Mr. O'Neil: I wonder at your suggestion that the Ontario 
Human Rights Commission shouldn't come under the control of the 
Ministry of Labour. You are suggesting that there be an autonomous 
organization. 1S that right? 


Mrs EOGLeton: (Yes. eit awould strepontes Comm tle Legislature, 
in effect. But rather than be an agency of one of the ministries, 
1t should have a special focus and independence and autonomy. 
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| Mr. O'Neil: The only gquestion--and I wonder whether you 
considered this when you made that suggestion--is what would 
happen if these types of rules, some of these things that we find 
in Bill 7, were brought in, whether they could go in and search 
and seize and things like that. We might not have the same control 
we have here where we can demand that this legislation come before 
our committee so we can make the changes that should be made. I am 
wondering if your suggestion might not be a little dangerous, that 
they not come under one of the ministries where this type of thing 
could be examined and changed around. 





| Mr. Eggleton: I don't know why they couldn't report to 
the Legislature and have things examined by a committee. I am just 
saying that it should be that nature of organization as opposed to 
one of a number of agencies in a Single ministry. There should be 
Mmublic accountability for their operations. 


| 
\ 


| Mir O'Neal ; Had you thought when you made that 
Beegestion of the type of accountability there should be? 


| Moag@ugglecons (Not ~the specifics, but it- certainly” should 
Rave responsibility to the Legislature. Its report should be 
examined and itsS operations should be examined by a committee. 
But, as I say, we felt it should not be just one of the numerous 
agencies of a ministry. 


| Mow oHavbote Mayor) sggleton;,, on page” 13). off “your: brier, 
‘recommendation one, you say,"Sexual orientation and political 
belief should be added to the prohibited grounds for 
discrimination in Bill 7." What was your opinion of the raids by 
the Toronto police force on the gay community in February of this 
year? 


Mr. Eggleton: Certainly I don't look upon them as being 
‘a question of harassment against people on the basis of sexual 
Orientation. Te was a question of Carrying out the 
responsibilities as they felt under the Criminal Code. They felt 
there was reason to raid those particular premises and lay the 
charges. 


What we are saying here is that sexual orientation really is 
a private matter and people should not be discriminated against on 
the basis of their sexual orientation. They should not be allowed, 
Meeshould™also add, to thrust or force their sexual Orientation or 
inclination on other people. But in terms of carrying out a job 
they should not be discriminated against. It is a matter of their 
[Private lives. 


Mr. Havrot: You feel that the raids were justified then 
at that time in February this year? 


| Mr. Eggleton: The courts will certainly determine that 
when the charges come before the courts. 


Mr. Eaton: We were told this morning it was harassment. 


| Mr. Havrot: yes. This is what we were told in the brief 
that was presented earlier this morning. Thank you. 
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Mr. Riddell: Now that Ed has opened up the sexual 
orientation aspect of this thing, let me continue. If you were the 


director. .Of, Gass DOaLGa sor education and = you received two) 
applications, one from a heterosexual and one from a homosexual, | 


and they both appeared to have the same qualifications, which one 
would you be apt to hire if you happened to have children going to 
that school? 


Mr. Eggleton: As I “Say, 1. think -a™~ person’ should nots 
trying to force or promote his sexual orientation, certainly nog 
teachers in our school system. I would be very concerned about 


that. But if they keep it as part of their private lives, then @ 


don't think that’s. going, to, be avtditriculty. =t--<don een nie 
person should be discriminated against if they say,"That is para 


of my private life," but it is something that maybe the principaly 
or whoever 1s doing the hiring happens to find out. I think ‘theme 
as long as they keep it a part of their private life, it should 


not be held against them. But we certainly do not want to be in @ 
position where people wonder whether you are heterosexual or 


homosexual and are promoting your lifestyle in our school systen, | 


or anywhere else. That issnot pant of tthe mob. 


Mr. Riddell: Believing in the democratic system, as I am 


Sure you do, and you are unable to make that decision and you give 


it to the people to decide, in other words, you give them a chance 
to vote on this and the people vote by a large majority to have 
the heterosexual applicant hired, would you be guided by that 
decision? 


Mr. Eggleton: There may be many other cases _ where 
popular opinion may suggest that we should discriminate against 
certain people. The purpose of the Human Rights Code is to protect 
people from discrimination. If in a case like this a person was 
keeping it a part of their private life, then I do not know hom 
anybody would necessarily know. But if it happened to come to 
light, I do not think that person should be discriminated against. 
If they are planning on promoting their lifestyle in the schools, 
then I think that is a different matter altogether. I do not think 
they should be allowed to do that. 


Mr. Riddell: You keep coming back to that one point, but 
the point I am trying to make is that by giving Minority rights 
Such as this, are you taking away majority rights? 


Mr. Eggleton: No. I think we are saying that a person's 
sexuality is his private business as long as he is not foisting or 
promoting his lifestyle upon other people. That is where I think 
the clause on discrimination should be inserted with respect t@ 
sexual orientation, on that basis. 


Mr. Riddell: You have no hesitation whatsoever in having 
your son go out on a hike maybe as a Boy Scout, and the leader 
happens to be a homosexual. It would never cross your mind that 
there is anything wrong with this. 


Mr. Eggleton: If that particular person wasS promoting 
the fact that he was a homosexual, and if I was led to believe he 
waS going to promote his lifestyle, then, yes, I would have a lot 
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of concerns. But if that person was just going about his job of 
how to tie knots, build fires and things like that, then I do not 
think that would be a problem at all. We may have had many cases 
in our lives where our children have been taught by such people 
and we did not even know they were homosexual. I think we would be 


comfortable with that as long as we knew they were not trying to 
promote their lifestyle. 


Mr. Riddell: This is getting away from sexual 
orientation now, but suppose you were a businessman running a 
small business and with high interest rates, you are really on the 
brink of going under, or over. Believe me, I am getting lots of 
comments from businessmen saying, "Where have are our rights gone 
‘to. We cannot hire whom we like. We cannot fire whom we like." 
Here is the businessman who wants a salesman or saleswoman and a 
handicapped person applies for it. 


| Let me use aS an example a person who is a wheelchair 
victim. He has all the qualities of being able to sell the goods, 
‘but it means that this businessman is going to have to put ramps 
in his store. Maybe his store is on three tiers and he is going to 
whave to put ramps in his store. The businessmen are saying to me, 
"Do you mean to say that somebody can come along and tell me that 
imam going to have to go to the cost of putting in ramps so I can 
have a wheelchair salesperson perform his or her services?" 


Mr. Eggleton: If it is a low-cost modification, Lie ois 
reasonable to do it without creating any great financial hardship, 
l@men-I do not see why it should not be done. But if it is going? to 
cost him an excessive amount of money, then I can understand that 
fe tT do not think he will be forced to do that. That is why I 
Irefer to that as reasonable accommodation. It is a question of 
defining what is reasonable. I do not think they should be made to 
do unreasonable things. I quite agree with you. 


Metiebruce:s wWuethink aprobably, ethough,s wifiithey did go to 
lthat extra cost and they found that their clientele went up too, 
‘they might make more profit because all the disabled people would 
probably come to his store. It would probably be the only one they 
could get into. 


| Mr. Riddell: If I had the time I would like to read some 
letters. I think you people got a copy of a letter from one of my 
businessmen that put it right on the line. These are things we 
have to consider. It is pretty hard when you have all your money 
‘on the table. You are the guy who paid for that business. It is 
pretty hard to accept someone coming along and saying, "Look, you 
have to do this, you can no longer hire who you want, you can no 
longer fire that person." It is pretty tough for some of these 
people who have a lot of money invested to accept some of this. 


2:40 p.m. 


| Mr. Eggleton: I do not think we are asking anybody to 
have to go to any unreasonable lengths. 


| Mere Riddell: Yes, but.you, sare going to «find that a lot 
of these businessmen are put before the human rights commission. 


PZ 


That is the only thing. It is going to be very easy now to take an 
employer before the human rights commission. How many of them are 
Oing to want to stand that kind of time and harassment and what. 
Haka you? 


Mr. Eggleton: I think most reasonable people will not 
have a problem with it. 


Mr. Chairman: I think (there is; »stheowanswern® toge yous 
question. It may not be to your complete satisfaction but I think) 
he is stating-- 


Mr Riddell: It, is. justs Chat. ah *seen two sidesinto =it an) 
all. in favour of human, rights,. but there is sthe: otheraside to am 
COO. 


Mr. R,». F.., Johnston: The gmatters off Piousing fecor. = cio 
and adults has been raised here before and I am glad to see it has 
been included by the city. You say in your comments on page six 
that you want to make sure they are explicitly protected, the 
rights of children, rather than being diminished as they ara 
Specifically in the act. Yet all you ask is that the section bem 
Geleted, rather than putting a statement which assures that does © 
not occur. Can you explain how you came to the decision to statem 
lid ee 


Ms. Cohen: I think_as soon as that part was deleted in 
that section, section 2 would then apply. That does specifically 
protect. the rights of children. 


Mr. R. F. Johnston: Is there any reason, in dealing with 
the age side of things, that you did not deal with the other end, 
18? We have had a number of groups come to us about 16-year-olds 
to 18-year-olds who are without rights and often are living alone 
in our society. 


Mr. Eggleton: I mentioned that earlier when we talked 
about age. I said that consideration should be given to 
l6é-year-olds and 17-year-olds because they are, in many cases, out 
on their own, suffer from discrimination and require protection. 
It was not something that was brought before council, but 
mentioned it, a little: bit earlier as something that I hoped would 
be given consideration. 


MrwouR.! ) Benn dOhnStonsewl . shadwuca, alicctae difficulty. .with tae 
sexual orientation side of things coming out from aé_ slightly 
different angle than some of the comments heard to date. The 
city's position, as I read it, is one o£ Saying that sexual 
Orientation as well as political beliefs should be added as one of 
the prohibited grounds. Then I hear you say that a teacher who is 
homosexual, one who the principal knows about but nobody else 
KnowS about, should not be dealt with because that is a private 
matter. But if that person was to State, "I am a homosexual" as 
MOULd estate," Team heterosexual," and display that by coming into 
a school dance with my wife, which displays my preference, I am 
not going to be dealt with severely. 
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| But you are Saying that a teacher--at least, as I heard what 
you were Saying--who is explictly homosexual and states that he is 
explictly homosexual maybe should be _ treated differently to 
someone who is explictly heterosexual. Is that what I was to 
understand by what you were saying? 


Mr. Eggleton: No. If he wishes to state tomy his 
IproOSspective employer that he is homosexual, I do not see a 
difficulty with that. But if he goes into the classroom and starts 
saying that, the obvious question flows, well, what does that 
meen, what is it all. about? When you get into the business’ of 
Ipromoting your lifestyle, I think that is wrong. 


| Mrs “Riddelt:*‘What if he comes.,to the dance with his 


igeyiriend or she comes to’ a dance with a girlfriend? Is that 
promoting? 


| Mr. Eggleton: lee Gont tee Mhow wii Shere are too many 
mercumstances where they would do that, but I do not think they 
should be in the business of promoting their lifestyle. 

| Mr. Re i. Johnston: I am just finding 7 Nal lg ag he ek 
difficulty. We are talking about basic rights here, it strikes me, 


feed we are Saying that-- 


| 


Mrs Eggleton: What I am saying is ‘that if a person comes 
in and if the prospective employer, principal or whoever it might 
be, has discovered or has heard from that person that he is 
homosexual that should then preclude him from employment on those 
grounds; I'm saying that should not happen and the Human Rights 
Code should cover that. But iit that person sis -sntents Upon 
promoting his lifestyle, I think that is beyond the scope of what 
his job is all about and he should not be doing that. 


| Poe epee. Vgohnston: 81" guéss;.'l \tjust-shaver® <somes® real 
difficulties with where we are going to draw the lines. 


Mr. Eggleton: Well, it's a difficulty. I agree wath "you". 


Mr. R. F. Johnston: Either something is a right or it's 
met a right. I have real difficulty in deciding. If we are saying 
that there should be no discrimination because of race, we don't 
then start to make some ifs, ands or buts. If somebody gets up and 
says, "I am very proud to be black, and I want to talk about the 
way blacks have been suppressed in Canada over the last number of 
Wears, and ‘I want to make that something I talk about in the 
classroom," we are not going to say that that person should be 
fired because he is expressing that point of view about his race. 


yet what we are saying here is that sexual orientation 
should be a right, and you are saying that if somebody says, "I am 
homosexual and I am proud of it; I am not ashamed of it," 
depending on how he does that, you are going to say it's Vier Lone 
that that person should not be in the school system. I have 
difficulty with being ambivalent about that. It seems to me that 
either you accept the right or you don't accept the right and you 
live with it. By God, we as a party learned to deal with that, I 
Ihope, in the last election--not to try to have it both ways. 
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Mr. Eggleton: I can't agree with Vithateas? thank? aaipersom 
is hired to teach math or history or is hired to mine ore o@ 
whatever. That is the job he is hired for; he is not hired t@ 
promote his sexual orientation. That should not become something 
that is allowable. The person should keep that as his own private 
matter. It's the same with a heterosexual. He should not be going 
into the classroom and promoting his lifestyle if he is hired to! 
teach math or history or something else. But he should not be 
discriminated against or prevented from getting the job because he 
is either heterosexual or homosexual. 


Mr. Kennedy: I have a question on page 11, number ll: 
bona fide Occupational qualifications. 


Mr. Eggleton: Page 11? 


Mr. Kennedy: Page 11, yes. Perhaps you could just take 
the committee through that and what you have in mind. As §@ 
understand this, there could be a problem by an employer in 
identifying--classifying, if you like--whether an applicant would) 
be qualified to do the Job orf be eligible S£or™ the: position. aes 
recommendation one you are suggesting, "compel employers to seek 
validation from the commission of the occupational requirements 
they are demanding," and so on. | 


Could you take us through a scenario there? Perhaps if you 
are advertising the position you don't know what the physical) 
conditions of the applicant are, and this would certainly, to me,, 
seem to be a time problem at the least as well as a problem of) 
sorting out. When you take this along with recommendation two,/ 
where you suggest that the commission make this determination for 
the potential employer and then the employer can advertise what 
these restrictions are, is that along the lines of what you are 
Saying there? 


Mr. Eggleton: Yes. The example pl > -usecdrecarl ter swocouss 
fire department, where there are some physical requirements. There 
is a height requirement and there are other requirements to become 
a firefighter. To ensure that these requirements are reasonable, 
we are suggesting that the human rights commission could establish’ 
if they are reasonable, bona fide requirements or qualifications 
for the job, and then they could be advertised as such so that 
people who are applying would know what the requirements are. 


Mr... Kennedys (I. (reliatedt) thats. to,ea © private winguccr vec 
small business that was advertising for employees and might run 
into the same thing. They would certainly be bogged down in 
sorting out applications and in limiting the qualifications that 
are placed in the ad. You are saying to go to the commission first? 


‘Mr. Eggleton: Yes. I think to ensure that some of those 
restrictions, which would not normally be allowed, are reasonable, 
bona fide qualifications they should monitor that. 


Ms. ..Cohen;) We're’ nots talking) about) ,abibitverte, do cus 
Job; we're not talking about those core attributes that somebody 
might need to mine ore, that you need to be of a certain strength. 
The employer can judge the abilities of the applicants. 
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) What we are talking about is these restrictions that are 
sort of side restrictions, that somebody has to be of a certain 
sex or a certain height or a certain weight. These are the things 
‘that have usually fallen under the section of bona fide 
applicational qualifications. In the past we think they have been 
far too broad. There have been too many of these. It should be 
restrictively interpreted. The commission should be the body to 
interpret it and, once an employer has approval from the 
commission, then he should be able to advertise those restrictions. 


Mieke SeENNGGyeoe0USst- oclarification .‘and sia definition prior 
to his advertisement going in. 


Ms. Cohen: That's right. 


| Minas nennedy: . That. would work in ‘the “situations “as” its 
@eeeline with your. thinking, but it wouldn't with, as I ‘say, a 
ismall factory, or a large factory for that matter, that puts in a 
general ad for employees wanted. Then they turn up on the doorstep 
for interviews and they have pinned you into this judgement call, 
Or perhaps reference to the commission, who must make a judgement. 


Mev Sorucesurtacadon, ct, think. “you giwouldet ind = that o*thacesuga 
problem with a small industry unless it is a special occupation 
‘such as firefighter or a special group needed, say, in a 
Mgsychiatric hospital. It's usually something that's known in 
l@avance. In the case of the firefighters we advertise once a year, 
land it's not ongoing. Most of the things we deal with in those 
occupational qualifications deal with places like firefighters, 
Ipolice officers, that kind of occupation. 


| Mor enteoverit, 15. a. .g00d -point, If 1t "could bes done win 
advance and you could make it work. 


Ms. Bruce: Once you have the clarification that's it for 
good, it's just the one time and then you are monitored on it. 


| Ms. Copps: Three questions. First of all, you touch a 
little bit on the issue of accommodation, et cetera, that should 
be available for people 65 or over, or over 65. Do you have any 
feelings on the possibility that the age 65 should be lifted or 
abolished in terms of employment? 


| Mr. Eggleton: We have not as a council “discussed” that. °T 
would personally like to see the opportunity for people who can 
still be employed productively, who can still make a contribution, 
to be able to be employed beyond 65, at least in part-time jobs. 
We have run into some cases where we have wanted to retain some 
employees beyond 65, maybe on a contract basis, a part-time basis, 
or whatever, because they had a particular expertise that they 
could continue to provide and they were in good health. So we are 
in a little bit of a quandary because of our mandatory retirement 
mee 6Cage 65. I do note that I think at least one province has 
removed that restriction. It is something that we are giving a lot 
of thought to. We haven't taken a formal position on it, but we 
‘Certainly are giving the matter a lot of consideration at this 


imoint. 
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MS. Copps: Secondly, with respect to adults-only 
apartment buildings and the comments that you made in your brief, 
I understand from one of the previous guests that the city of 
Toronto had previously passed a bylaw that dealt with the issue, 
Could you give us a bit of background on that? I understand that 
it wasn't that effective, and maybe you could tell us whag 
happened? 


Mr. Eggleton: yes. That*s’ why we are. asking! “for ” (Ula 
the code because it hasn't been very effective and it has not been 
very enforceable. It was passed in 1976, and essentially it says, 
"Occupancy of housing accommodation by adults and children is 
hereby deemed appropriate thereto where CE such housing 
accommodation was on the first day of October 1976"--which I think 
was about the time that we passed this bylaw--"Shared by at least 
One,, adult. and, Wone: or smo Le sch arce; where such’ housing 
accommodation was not on the first day of October shared by at 
least one adult and one or more children, but such housing 
accommodation was part of a building which also contained other 
housing accommodation which on the first day of October 1976 was 
shared by at least one adult and one or more children..." 


What that all means is that many of the apartment buildings 
which already had been established as adult only were, in effect, 
people who were of an older age; they were almost senior citizen 
buildings. And they argued that they would like to be left jam 
peace and quiet, and we said "Well, yes, senior citizen buildings 
that are operated by the municipality should have that opportunity 
and perhaps so should some others which are neo senior citizen 
buildings," if I can call them that. So we put that particuies 
date in, and we said anything after this date should have both, 
but that has really become very difficult to enforce, difficult to 
determine whether they had children in the building or not prior 
to October 1, 1976. In any event, we think it is really a matten 
that should be not just the city of Toronto, but as a matter o@ 
human rights and should be province-wide. 

Ms. Copps: I really am sorry .that we are focusing in jog 
this because I think it takes away from the debate of the whole 
sexual orientation issue, but the issue of the bath house raids 
waS raised and had been raised earlier today. You said you felt 
the raids were carried out within the context of the Criminal Code 
and to determine whether there were illegal acts being committed, 
et cetera, I wonder if you might comment on the timing of the 
raids and the deployment of numbers which in the report we have 
seen in the paper was almost parallel to the number of people 
deployed in the War Measures Act. I wonder in that context if you 


Stick by your. position that it was due process of law being 
Carried out? 


Mr. Eggleton: I had not anticipated Wagetting,, into ae 
guestion of the bath house raids and the timing and the number of 
people used. The whole question of sexual orientation with respect 
to the Human Rights Code is something that in terms of the city of 
Toronto position far predates any bath house raids, going back, as 
I mentioned earlier, to 1973, when we indicated it should be a 
policy of city council that there not be discrimination on that 
basis with respect to our own employment practices, and we are 
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saying that kind of provision should be extended throughout the 
province. 





| Going back to the bath house raids for a moment, I have had 
‘several reports from the police as to why they required that 
member of people and the purpose of the timing. A lot of the 
timing aspect of it will come out in the matters being dealt with 
jee the courts, as to the reason they went in, the timing, the 
fmamber of ‘men. There were a great number of men used for 
processing and many other different responsibilities, and I would 
suggest if you wanted to get a copy of the report from the police 
chief with respect to that, you can then make your determination 
whether you think it was justified to use that many people. The 
main area we are dealing with here today is whether it should be 
in the Human Rights Code, and I think it should be. 


| Ms. Copps: I didn't ask the question to divert the 
attention from the specific issue of sexual orientation because I 
Méhink that can tend to be used as a red herring by either side. 
The reason I was specifically interested in your comments is 
@eeeause it “had” been “raised~ earlier on today “and there ®-wére 
intimations that if the position you took was one in that there 
was no discrimination, that perhaps the issue of sexual 
Orientation is not an issue. That has been the position by some 
people in this committee, that it is not an issue, and therefore, 
Why should we be including it in legislation, and I think certain 
Mmeoponents of the inclusion of sexual orientation have used that 
Merticular raid as a visible example of a situation where justice 
was seen to be applied in an unequal way, and in that context 
meuld be living proof, as it were, of the kind of situation that 
can exist across the province for people of homosexual orientation. 





| Mr. Eggleton: I understand what you are Saying. I have 
mot used that as an example. As I say, many of the cases are still 
before the courts, and I don't think I should comment on them. I 
think in the fullness of time when the evidence comes up in court, 
people will be in a better position to make their judgements with 
Mmespect to that; but the matter of sexual orientation and 
nondiscrimination on that basis is something that, as I say, for 
the city of Toronto goes back to 1973 when we suggested that as a 
policy and adopted it as a policy, and we are suggesting 1t be 
extended throughout the province. 


| Mr. Havrot: Just a point of clarification: Page six, 
employment practices, recommendation two, you say in here that the 
practices of employment agencies be monitored. Would that include 
the Unemployment Insurance Commission, run by _ the federal 
government? There is a possibility of discrimination there, too, 
discriminatory practices. 


| Mr. Eggleton: If the human rights commission feels that 
it requires investigation, I don't know about that. 


} 


| Mr. Havrot: But are you referring strictly to private 
agencies? 


| 
| 


| Mn. JBggletons Yess The problem has arisen with respect 
to people requesting that only applicants who ‘areé;not,- 0fsascertam 


18 


colour or a certain sex be sent to them. Employment agencies, 
guite frequently, so the evidence indicates, have been willing to 
comply with that. That is the situation. 


elie 


‘Mr. ..Havrots: _Quite obviously,  that..could ‘apply "also ties 
the Unemployment Insurance Commission, at the request of an 
employer, stating the type of person he wants to hire. 


ae Eggleton: It depends. Are we getting into tia 


question of bona fide qualifications? We talked about that. Or are. 


we just getting into the question of some organization not wanting 


somebody because of their colour, or because of their sexual 


orientation or whatever? Those clearly discriminatory practices 
are something that should be investigated; we are saying. Rather | 
than just waiting on complaints, there is evidence to indicate 


thatain fact, els. a ylalrlyseritousspLobLem. 


Mr. Havrot: Would you not consider the inclusion of them 


Unemployment Insurance Commission--the Canada Manpower centre? 


Mr. Eggleton: I should hope that a, government agenc@ 


would not be practising discrimination, but indeed if the human. 


rights commission feels it needs looking into, it-- 
Mr. Eaton: The ageney-may well be. 
Mr. Eggleton: It may well be. 
MeeeChairmanss Thanks yous 


Mr. ..Baton: --A question “sine eregard == tosmunumber 10 of 
insurance plans: I find that your two recommendations seem to be 
in conflict. First, you are saying you disagree with having 
discrimination because of sex, marital status, age, and saying 
that should be changed. Then you say these restrictions are to be 
group-based; this should be pooled for an entire group. 


Mr. Eggleton: Where is this? 
Mr. Eaton: Ten, your recommendations on insurance plans. 
Ms. Cohen: I think this was something that Frank Drea 


Originally proposed, and then dropped. I think it was along these 
lines he was suggesting-- 


Mr. Eaton: No particular reason for doing it other than 
Ehatperank Said Lt? 


Ms. Cohen: No, we agree with him. That is why we put it 
in’. 


; Mr. Eggleton: I would like to point out where we agree 
with the minister, 


Z Mr. Eaton: You are in a position there where it says 
group-based"; that is exactly what it is now. The accident 
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records for 16, 17 and 18-year-olds show that they are high risks 


@ya they pay a little more. The next group, 20 to 25, will pay a 
little less because they are the next lower rate group. 


Ms. Cohen: © Phats-istSpight. “If .these restrictions | dathat 
apply to a certain group have some basis, then they should be 
@erowed. But there used to be restrictions or special rates, for 
example, for immigrants, let us say, in insurance, and these have 
been dropped. Now there are some sex-based restrictions that are 
mot (inaudible) to justify. 


Mis Baton;) The only restriction from..that angle .would be 
that they come in as new drivers. As a new driver, it does not 
matter whether you are a new driver from Japan or a new driver 
from Ontario, you are going to pay the same rate. It would be 
because you are a new driver, not because you are an immigrant to 
the province. 


Ms. Cohen: These no longer exist, but that used to be 
one of the bases. That was not the reason. 


| Mie hecOns. NOgac Tey Cannot buy, ,.thats.e-Tn the ..insunance 
business if they made that kind of discrimination it was because 
they were new drivers, not because they came from other countries. 


Mr. oEggleton: “All we ,are saying is that it should. mot .be 
on the basis of age, sex, marital status, or whatever. It rests on 
ects, on hard data, the particular. group of people-- 


| Mr. Eaton: But there are obvious reasons for doing that. 


Mr. Eggleton: Sure, that is just the basis of-- 


| Mr. Eaton: The basis is the record of their accidents 
show that there is the group-- 


Mr. Eggleton: We are not allowing an automatic situation 
imo exist. If there are hard data to support a particular group 
paying a higher rate, that is fine. 


| Mr. Eaton: There is not much basis behind it. AMO made a 
presentation here this morning about a concern that if you got a 
complaint it might hold up some of the grants the municipality 
might receive for some time before they got their money. Have you 
considered that one at all? 


Mr. Eggleton: With respect to this particular section? 


Mr. Eaton: No, not that section, but with respect to the 
section--you did mention that you supported it--page five at the 
bottom, contract compliance. They indicated that if there was a 
job being done--their example was a road being built within the 
Municipality--if there was a complaint against that contractor, it 
might hold up your grants for your road budget for some time 
before they got it sorted out. 


Mr. Eggleton: This is a question. We ipso the Cibyeugt 
Toronto before we award a contract look.at the question -oOfiva tam 
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wage, to make sure that they are not necessarily a union employer 
but that they are providing a fair wage. We find we can do that 
all very quickly and it goes quite smoothly. This would be an 
additional examination to make sure that the employer has in fact 


something positive going. If he can demonstrate he has an 
affirmative action program going, then-- 


Mr. Eaton: That does not ensure that something might not 
happen on the job; for instance, he fires somebody on the job and 
immediately he complains to the human rights commission and they 
Start an Investigarion-— 


Mr. Eggleton: But by that time he would have a contract. 


Mr. Eaton: He has a contract with you so maybe it would 
be the government that would hold up any payments on that until 
the whole thing is sorted out. Would that create a problem for you? 


Dir. Eggleton: It certainly would not .--hold up “Cam 
awarding of the  contractsesiThedscontract! §ass jawanded if. fa 
demonstrates that he-- 


Mr. Eaton: No, but he is holding up the money that you 
might be in receipt of from the government. 


Mr. Eggleton: “I= do” not y know how’ that : would» owork on a 
complaint basis further down they line, but certainly, in) Che 
beginning, if he shows that--we are not talking about very 
specific situations here with a specific employee, we are just 
saying he has to have some evidence that he has an affirmative 
action program, an equal opportunity kind of program, that he has 
given it some thought and that he is doing something about it ina 
general way. 


Mr. Eaton: It not necessarily an affirmative action 
program; it is a question of some discrimination happening at the 
time. 


Mr. Eggleton: I do not think that is exactly what was 
intended by contract and clients. As we point out here, it is a 
question of good faith measures. Affirmative action programs, OF 


however you want to call it, is something we are asking them to 
demonstrate. 


Mr. Eaton: But as part) /ofpthe ibidiipl thatWisSonet ola 
responsibilities and that is one of the things that could possibly 
happen. 


Mr. Eggleton: “I°*do snote®see Fit’ asm@somethingerhat would 
create big problems or concern. 


Mr. Eaton: AMO expressed some concern about it. 


Ms. Copps: Can you speak a little louder, sir? We cannot 
hear what 1S going on over here. 


Mr. Eaton: If they quit talking over ‘there beside yous 
maybe you could. 


Zi 


Tf-youw aremnot concerned about it that is fine. 


Mr. Eggleton: No, I do not think that will be a problem. 


fee claomanse L=*think® MP. | ‘Brandty)o'too; "explained Wtoday 
that was not the intent. If it is to be construed that way, it 
likely ought to be changed and will be. 


Mr. Brandt: I have one question, Mr. Chairman, in 
connection with the comment made by the mayor earlier. you 
Meaicated, I believe, Art, some support for affirmative action 
programs. Has the city of Toronto implemented anything remotely 
resembling a quota system? Are you advocating that as a part of 
the affirmative action concept? 
| Mr. Eggleton: No. We have adopted affirmative action 
programs. We are in the process of devising even more. We have 
affirmative action programs with respect to women advancing in 
different positions in the civic service. We are also looking at 
that with respect to visible minorities, to have ae better 
reflection of the society that we have today, to have equal 
Opportunity for all people in the community. 


We are devising affirmative action programs. We have had a 
mumber of them, as I say, for some time now, but we do not operate 
i@n a quota system. We do look and we monitor the situation in 
different departments. We encourage, we have dialogue with the 
department heads and representatives to make them aware of where 
they stand in relation to the overall civic service and our hope 
aS an equal opportunity employer, but we have not specifically 
said we must have so many people, a visible minority and so on. 


Mr. Eaton: Surely that in itself is discrimination. 


| Mr. Brandt: That is the problem. I wondered if you had 
moved in that direction because there have been some court cases, 
including one in California that you probably are aware of that 
had caused some deep thinking on this whole question. When you did 
indicate that you were in favour of affirmative action programs, I 
wondered to what point you had gone in trying to implement them. 


Mr. Eggleton: That iste theiscextent.s& Wes «monitor: Sdityouwe 
encourage, but we have not said you must. We of course want the 
best qualified person for each job. We want to make sure that 
everybody has the opportunity to get to the door. Whether they get 
into the door to a great extent has to do with their own 
G@aalifications for the job, but certainly they should have every 
Opportunity. 


Mr. Brandt: One other point I would like to clarify is 
in regard to your statement with respect to sexual harassment. It 
appears that you take some issue with the word "persistent." us 
think the ministry's position, as well as the implications in the 
bill, is if there is a male-female relationship in an office, in 
the context of the bill we are usually talking about a supervisor 
Or someone in authority. It would be very difficult for a sexual 
harassment charge to stick if there was not a second or third 
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occasion of some kind of overt action on the part of one against 
the other. 


3210 Dems 


What you are suggesting is that iS somewhat vague and | 
perhaps this could be initiated on a first approach basis. We have | 
some difficulty with that in the ministry, primarily because we 
feel that the normal kind of byplay that is associated with, let's 
Say, a male-female relationship where someone may wish to ask 
someone else out or to make an approach to that person, can be 
looked upon as being sexual harassment when it is nothing more 
than, avcnormal, kind o©f;.contact. (Buta Wtasisakept aupaog elie? Gare 
persistent, two or more times, then it becomes persistent. Do you 
have any problem with that interpretation? 


Mr. PMESGGLe tons: ASwer say, we are not concerned about 
somebody being asked out, but certainly sexual harassment, if it 
occurs, can sometimes in just one or two incidents be very 
devastating to the individual. So it is certainly our preferance 
that it not have to be on a number of occasions that that person 
tolerate: thato situation. -Tfit you, finds that faite has; storv-be .4ngscieeee 
because the court requires that it be proved to have happened on 
more than one occasion, then at least define what it means. Does 
it mean one or two times, or how long can this go on? 


It depends on the nature of it, just exactly how serious i@ 
is. Asking somebody out is nothing unless a person is persistent 
in it a great many times. But there can be some other acts that 
are extremely devastating on even one occasion. 


Mr. Brandt: You use the expression © "leering". as am 
example in your brief. A leer, I suppose, is in the eyes of the 
beholder. How would you know that that is a harassment situation? 
They are your words, not mine. I am just saying that your brief is 
rather vague in that context. As a male, you can look at a female, 
and maybe the female sees that as being leering while it may be 
nothing more than a look of admiration. There is a difference. Or 
vise versa. 


Ms. Bruce: It is a question of whether you are looking 
at me in admiration eye to eye, or if you are spending the whole 
conversation looking at my breasts or another part of my body. We 
could play leering games. I can look at your body and you can look 
at mine, but leering is being interpreted by us as not having eye 
to eye contact in talking to each other. 


MES’ "= Brandt:: Wour noticeies Bam looking directly at your 
eyes. 


Ms. Bruce: Yes, I noticed that. I am doing it7Gitoo. 
Mr. Brandt: I drop the question. 
Mr. Chairman: Mr. Eggleton, thank you ~'very -much {08 


being here today and bringing the views of the city of Toronto. We 
appreciate it very much. 


Mr. —sEggleton: Thank you very much. 
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) Mr. Chairman: We are running a little bit behind. From 
the Canadian Mental Health Association, we have Mr. Foster. While 
the brief is being circulated, I would like to say that a paper 
from the Legislative Library Research was distributed on some of 
the points that were asked for this morning. That was done over 


the noon hour and has been circulated. Is there anybody who does 
not have that? Okay. Mr. Foster. 





| Mr. Foster: My name is Reg Foster. I am a staff member 
Watch Mental Health Ontario, the Ontario division of the Canadian 
Mental Health Association. The Canadian Mental Health Association 
is very pleased to be provided this opportunity to appear before 
the resources development committee to present our views on Bill 
7, an Act to revise and extend Protection of Human Rights in 
Ontario. Our association is a voluntary, charitable organization 
with 37 branches in Ontario. 

| In addition to carrying on support and advocacy programs on 
behalf of the mentally ill in this province, our branches operate 
over 40 community mental health programs, funded under the adult 
community mental health program of the Ministry of Health. These 
programs include groups homes, social recreational centres, life 
skills programs and one to one counselling. 


| The primary focus of our remarks today will be as it is set 
mec in section 9(b) (iv) of Bill 7, the’ inclusion of a person who 
"has or has had, or is believe to have or have had, a mental 
disorder" for protection under the Human Rights Code. Regarding 
the more general aspects of the bill, our association has been an 
active member of the Coalition on Human Rights for the Handicapped 
in Ontario, which appeared before this committee on June 9 of this 
year. We fully endorse their positions, and the coalition has 
endorsed the views we are presenting to you today. 


We are in agreement with the definition of inclusion as it 

now exists in Bill 7. This position was unanimously passed at the 
mune 1, 1980, meeting of the. board of directors, of the Canadian 
Mental Health Association, Ontario division. However, the 
forerunner of the Human Rights Code amendments, Bill 188, did not 
include protection for those currently experiencing a mental 
disorder, protection being limited to those who had had a mental 
M@msorder. Further, criticism of ®».the current definition of 
inclusion has been voiced before this committee, so we would like 
to state several points in support of it. 
First, the group of people who would receive protection from 
discrimination on this ground under the new bill may very well be 
the largest group included. Statistics for the most recent year 
available show that in 1979-80, admissions to Ontario's 
psychiatric facilities totalled 53,503. To this may be added those 
Seeking psychiatric help from their general practitioner, private 
psychiatrist or psychologist, or residing in a facility such as a 
home for special care. 


| The committee for the International Year of Disabled Persons 
states that one person in six will experience some form of mental 
illness during their lifetime, or over 16 per cent of the 
population. This may be compared to the estimated 10 per cent who 


24 


are phsyically handicapped, or the one per cent to three per cent 
who are mentally retarded. 


The social stigma attached to conditions of mental disorder 


is among the most severe in our culture. In a field where the most — 


highly qualified professionals still do not agree on basic matters 
of cause, diagnosis or treatment, it is little wonder that, for 
the layman, it is an area surrounded by suspicion and prejudice. 
And if our prejudice is most irrational when it touches closest to 
home, itis mental .illness, which threatens our deepest 
vulnerability, for it respects.mno lines,jof srace,, age, sex mag 
economic class. 


The predicament of those who experience mental disorders 
must also be appreciated within, «the  context..of. the, currens 
evolution of our mental health system. Since the mid-1960s, our 
government has pursued a policy of deinstitutionalization. 
Institutional spaces have dropped to a fraction of their former 
number, while new psychoactive drugs have shortened hospital 
stays. The sum result of this has been to place unprecedented 
number of people still . in» -some » stage, of «treatment, in cee 
community, where they must face the task of coping with the 
contingencies of everyday life and the prejudice and ignorance of 
those around them. 


I would stress that our association favours community care 
for the mentally ill and—actively advocates the creation of a 
community care system that would provide appropriate supports to 
people in the community. However, such an evolution in style of 
care makes the need for protection from discrimination greater 
than ever. The woman who is denied housing by a landlord because 
her social worker comes to visit her, is in need of! protection 
the young man seeking a job, who is turned down by an employer 
because he attends an outpatient clinic for review of his drug 
regimen, is in need of protection; and the senior citizen who is 
refused service in a store because he or she lives in a home for 
special care is in need of protection. 


Finally, I would like to list for the committee the groupe 
and organizations which have endorsed the wording of the inclusion 
that now exists in Bill 7. In seeking toisexpandiethes definition 
which appeared in Bill 188, we received the support of a broad 
Spectrum of community, professional and self-help groups with 
specific experience in the psychiatric field for the definition of 
inclusion which now appears in Bill 7. Those. groups. are the 
Ontario Medical Association, Psychiatric Section; Ontario 
Psychiatric Association; Ontario Psychological Association; the 
Ontario Association of Professional Social Workers; On Our Own; 
Friends and Advocates; Friends of Schizophrenics; Spectrum; House 
Link Community Homes; Regeneration House; Salvation Army, Dufferin 
Residence; the Ontario Association for the Mentally Retarded; 
Ontario Association of Children's Mental Health Centres; the 


Ontario Hospital Association; and the Advocacy Resource Centre for 
the Handicapped. 


Mr. Chairman: Thank you very much Mr. Foster. You have 
zeroed in on that part that you are obviously concerned with. Are 
there any questions of Mr. Foster concerning the position of the 
Canadian Mental Health Association? 





(3:20 p.m. 


| Mr. R. F. Johnston: It strikes me as interesting that 
you would come and make a presentation for something which is 
included in the act. Do you do this because of some nervousness 
that it might disapear and that the act may look more like Bill 
188 after we are finished? 


| Mi we LrUsStel. i  -guessie rt would’ refers yousrorw thes séetion 
where we mentioned the stigma and level of prejudice that we feel 
is a bit distinct. I think, from the other areas, other groups 
have been included. The International Year of Disabled Persons has 
fgdone a lot to change people's attitudes about the physically 
handicapped, especially, but the problem of identifiability, and 
so on, I do not think has made as large an inroad into the general 
level of prejudice about people with that particular handicap. And 
there was specific comment in the press and so on about that 
particular type of inclusion. We wanted to reiterate our support. 


| Also, when we made the general presentation as part of the 
coalition, we were not able to state the groups that specificially 
‘Supported our position when we went to seek support among the 
psychiatric community for that task. 

| Mr. Eaton: You are supporting something until you get 
something. 


| Mago eR. See Johnston 0 And. You sare’ “basically =looking icto 
find out what the committee's response is, I presume; to know if 
you can expect this to continue. From our side, yes, we agree with 
your position. 


| Mr. Foster: If the committee felt we should make some 
sort of indication, we just wanted to stress those points in 
favour of it and to let the committee know about the type of 
support we had received from the groups that are experienced in 
this area. 


Mr. Kennedy: Mr. Chairman, perhaps’ this LS)SEECH the 
parliamentary assistant, but with that section, we have the 
confidentiality of medical records. Do you see any problem in the 
application of this section vis-a-vis the confidentiality of 
health records, medical records? It seems to me you could get into 
this area. It would seem to me that it may be necessary to have 
some kind of documentation. 


| Mr. Brandt: It is a question I can look into. It has not 
come up. 


Mr. Kennedy: I believe the applicant can waive his right 
to confidentiality, if I understand that medical terminology 
correctly. But I would be interested to know. 1 ti rdedmot eknow 
whether you thought of it in that context or not. 


| Mree Foster: It isa bit ofa’ problem. I think that the 
section applies to all the groups, that? allpthe handicapped groups 
are in that definition. It is really where a situation where an 
employer or landlord denied the person whatever the service was 1n 
the mistaken belief that they had some sort of handicap. 
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I guess an ancillary point to the question of the evolutiog 


of the mental health system arises because more and more, as 
people come out and seek help in the community while they are 
Still. going, through. some form of treatment; there tare~-ayrro Cae 
questions of confidentiality raised because it may be necessary top] 


Share that information with a broader range of people, whereas 
before it would have been kept, perhaps, within a hospital staff 
treatment team and things like that. So there are confidentiality 
problems but we hope that we will be able to overcome those. 


Mr. R. F. Johnston: You mention that in 1979-80, there 


were admissions to hospitals of some 53,000 or something like 


that. Does that include readmissions? 


Mr. Foster: There would be some multiple admissions if 


Phere. yes pathatrlsecorrecu. 


Mr. Riddell: Is that figure going up or down? 


Mr ww) Fosters.) It y)1S, ,:GOinge up yaw bULA, Weatlar cue plagued = maa 
problems of classification. There are different components to the 


system being brought on stream and institutional beds being taken 
off. Some types of service would tend to raise the number of 
admissions without correspondingly increasing the number cf actual 


incidents of these types of problems. So generally it is going up 


with (inaudible). 
Mriine Chairman, Thank” “you @yery=amuchyer Mr. Foster, for 
appearing before us today. 


The Jane-Finch Community Legal Services notified us this 
afternoon they will not be here, so we have the Association of 
Large School Boards, Mr. Stewart and Mr. Lawless. 


Mr. Renwick: And Miss Riehm. 
Mr. Chairman: Miss Riehm. 


Miss Riehm:) Mr. »«Chairman,/ §IPyiwould “bake Mitosyintroduce oa 
other members who are here with me today. On my left is Mr. Doug 
Lawless, the executive director of the Association of Large School 
Boards in Ontario; and on my right, our counsel, Mr. Bruce Stewarts 


The Association of Large School Boards in Ontario welcomes 
the opportunity to appear before the standing committee today, and 
we wish to assure you that» the principles behind the drags 
legislation are those which the public school system in Ontario 
wishes to foster in its students. Indeed, they are the principles 
of fair play in a democratic society. 


The Association of Large Schools Boards represents 18 school 
boards, most of which have enrolments in excess of 30,000 
elementary and secondary students. These boards’. are major 
employers in their communities and will be expected to demonstrate 


leadership in carrying out the provisions of the revised Human 
Rights Code. 


| | 


| While supporting the intent of Bill 7, we wish to identify 
for you some specific concerns we have about the draft legislation 
and to suggest amendments. Some of our comments are particular to 
school boards while others are those of Ontario employers 
generally. 


Of specific concern to school boards, the one which most 
concerns us is the conflict which we see with the Education Act. 
‘Section 229(1)(c) of the Education Act of 1974 requires a teacher 
"to inculcate by precept and example respect for religion and the 
principles of Judeo-Christian morality and the highest regard for 
truth, loyalty and all other virtues." 


Because teachers are considered in law to be acting in loco 
'parentis, school boards have a responsibility to ensure on behalf 
of the public interest that the highest standards of behaviour are 
Maintained by professional staff. In cases where a teacher engaged 
Man conduct which might pose a risk to children, for example, the 
-espousal of a creed, any creed, or behaviour such as cohabitation 
with a student, school boards have a duty to invoke section 229 of 
the Education Act. 


| The association is concerned that once Bill 7 becomes law, 
'school boards will find it difficult to enforce the Education Act, 
‘Since section 44(2) of Bill 7 purports to supersede the authority 
Of any act or regulation which contravenes the Human Rights Code. 
low then will school boards fulfil their -obligation to the 
community to serve in loco parentis? This is a difficult question, 
but one which we feel must be resolved. We would ask the standing 
committee to reconsider the intent of section 44(2). 


Some asSurance must be given to Ontario taxpayers that 
school boards will retain their authority to act in the public 
interest in situations where the behaviour of an employee offends 
the standards outlined in section 229 of the Education Act. 


| A second conflict with another piece of legislation has come 
to our attention, and this is a conflict between the provisions of 
‘the new Human Rights Code and the Age of Majority and 
Accountability Act. Some committee members will remember that 
school boards across the province played an active role in the 
campaign to raise the legal drinking age to 19 years. Since Bictlees 
prohibits discrimination in the equal enjoyment of goods and 
‘services between the ages of 18 and 65, we suggest that there will 
ibe a conflict in the matter of students of the age of 18 who are 
presently not permitted to drink. There will be difficulty vitor 
them because of the conflict between Bill 7 and the age of 
Majority legislation. 


/3:30 p.m. 


Another area which concerns us is in egual treatment with 
respect to goods, services, facilities and accommodation. The 
‘association's member boards agree that all persons should be 
‘guaranteed egual access to public facilities as stated in part I, 
sections 1 and 2, subsection 1. For their part, school boards are 
attempting to remodel and renovate their buildings sorrxthat 
handicapped persons in particular can use most isfasnetisida Bt 


} 
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facilities. The association's member boards are also conscious of 
the need to provide equal access to services such as summer school 
and night school programs. In many instances school boards are) 
offering as broad a range of programs as is possible in schools 
and other buildings which have been adapted to the needs of the 
specific client group. 


The standing committee no doubt recognizes that without the 
expenditure of large sums of public moneys, it will be impossible 
for many school boards to comply with the equal access provisions 
in Bill 7 for all school facilities. However, at issue here is not 
merely the amount to be expended but the lack of accountability in 
the decision making process. Under Bill 7, the question of how 
much money is to be spent does not rest with the elected 
representatives but with an independent board of inquiry. Section 
38(ii) gives the board of inquiry powers which are much too broad 
considering the absence of responsibility to local ratepayers. 
This association firmly believes that a board of inquiry should 
only be empowered to make public recommendations to a school board 
or other body if there is an expressed concern that the school 
board is not, in general, meeting the needs of the handicapped. 


We have a concern also with the definition of handicap as 
outlined in -section- .9(b),;-.one. .toyetour.«J/i¢ 1S): Verve 
encompassing definition. The association agrees that the denial of 
employment to a person simply on the grounds that he or she is 
handicapped is a matter which deserves the attention of the human 
rights commission. However, when the handicap may affect the 
person's ability to work closely with children in a teaching or 
other service capacity, a school board has the legitimate right to 
decide whether that person is the best candidate for employment. 


The standing committee will agree that as employers, school 
boards would logically take into consideration the conditions 
included in the definition of handicap when hiring professional 
staff. Trustees and board officials having due regard for the 
nature and requirements of the job would certainly want to 
consider mental disorders or impairments or learning disabilities 
when determining who should be employed to teach children. Surely 


this is the school board's obligation if it is truly acting Gm 
loco parentis. 


The Association of Large School Boards has serious 
reservations about whether mental disorders, mental retardation or 
impairment or learning disabilities should be included in the 
definition of handicap. These things are very difficult to define. 
If however the committee is content with this definition, we would 
Strongly urge that clarification of what constitutes such 
disorders be included so that employers will have no doubt as to 
whether their hiring practices might breach the code. 


. Section 16 does not, we believe, give adeguate protection. 
While purporting to protect employers, this protection only 
extends to circumstances where the allegedly handicapped person is 
incapable of performing the essential duties of a position. If the 
cholce is between two capable persons, one of whom in the past has 
suffered from mental disorder, should the school board not be able 
to hire the individual who poses the least risk to children. In 
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other words, should children be asked to bear the risk of 


recurrence where another qualified person who presents no risk is 
available to do the job. 


A further concern is caused by section 38(1i1i1) under which a 
ooard of inquiry may even change the essential duties of the job 
to meet the job requirements of a handicapped person. This 
association is vehemently opposed to granting such subjective 
oowersS to a board of inquiry which is not responsible to the 
oarent community, to students or to the tax paying public. We are 
particularly concerned where such powers may require a school 
ooard to hire a person whose limitations may make him or her 
unsuited to be in daily intimate contact with children. Moreover, 
the terms "incapable" and "essential duties" are not even defined 
in the bill. 


In the field of education the essential duties of teachers 
are defined in the Education Act. School boards have a legitimate 
right to determine the requirements of the teaching position and 
to judge who possesses the best qualifications to perform the 
essential duties. It would seem ludicrous to prefer handicapped 
Dersons to such an extent that the service they are hired to 
cerform can be altered to meet their needs as opposed to their 
2mployer's needs. 


This association strongly recommends that a board of inquiry 
de empowered to question an employer about the qualifications for 
2 job and the choice of candidate only if it is established that 
che qualifications were devised and applied in a manner which 
liscriminated against handicapped persons. 


We have indeed some general concerns which may pertain to 
all Ontario employers. I would like to address those now. The 
First is a matter of vexatious, trivial or frivolous complaints. 
3i11 7 lacks the specific provision to discourage the lodging of 
somplaints that are made in bad faith or that are vexatious, 
trivial or frivolous in nature. This association maintains that 
section 31(1)(b) should be expanded to include disciplinary 
restraints such as a system of awarding costs in cases where a 
complaint is unsubstantiated. We ask the committee to consider the 
collowing three proposals: 


(1) A board of inguiry should be empowered to award costs to 
4 person accused of breaching the code if, after hearing the case, 
che board is satisfied that there was no basis whatsoever for the 
complaint. The costs would be borne by the complainant. 


(2) In any event, alleged violators of the code should 
-ecover their reasonable costs from the human rights commission 
shen they are acguitted and where a board of inguiry does not ask 
she complainant to pay those costs. 


(3) Bill 7 should permit an employer to take legal action 
igainst an employee in situations where the employer has been 
wrongly accused. Section 7 states that every person has the right 
-o claim and enforce his rights under this act, to institute and 
Marticipate in proceedings under this act and to refuse to 


30 


infringe a right of another person under this act without reprisal 
or threat of reprisal for. doing so. It 1S.ours.opinionj-that. thas 
section should be amended to ensure that the present rights of the 
accused are not denied. For example, we believe that the right of: 
a citizen to sue for defamation of character should be guaranteed) 
under the Human Rights Code. 


We have a concern also aS general Ontario employers about) 
making reasonable employment inquiries. Section 21(1) states that 
equal treatment in employment is infringed where an application, 
for employment includes questions into any and all of the 
prohibited grounds of discrimination. We have no objection to 
forbidding questions into such established grounds as race, creed 
Or colour. In certain circumstances, however, inquiries into such 
prohibited grounds as age, record of offences or Marital status 
may be quite lawful. For example, information such as this is) 
often required in order to commence employee benefit plans. We 
recommend that the code permit inguiries into certain of the 
prohibited grounds in situations which are clearly specified 19 
the legislation. | 


A third area of concern to us is the area of sexual 
harassment. The Association of Large School Boards supports) 
proposed sections 4(2) and section 6 which deal, respectively,, 
with harassment in employment and sexual solicitation by a person) 
in authority. We are concerned, however, by section 38(4) which) 
makes an employer responsible for the harassing acts of employees. 
Also section 42 is of concern since it makes an employer 
responsible for any action taken by an employee, even if such) 
action is not within the purview of the employee's authority. 
Committee members should be aware that other Ontario statutes, for 
example, section 88(2) of the Ontario Labour Relations Act, 
stipulate that corporate responsibility only extends to actions 
done within the apparent authority of the officer or official. 


The association recommends that in cases of sexual 
harassment or solicitation by a person in authority the employer 
only be held reSponsible for the actions of the offender if the 
complainant has brought the matter to the employer's attention and 
insufficient action has been taken to prevent recurrence of the 
misconduct. We would also ask the committee to consider expanding 
section 4(2) and section 6 to protect employees from sexual 
harassment from their co-workers. Harassment in any form is 


unacceptable whether it comes from a Supervisor or from a fellow; 
employee. 


We are concerned also about the enforcement of Bill 7 and 
about the administration of it. Two examples are the strengthened 
power of the commission investigator as set out in section 30 and 
the need for a guaranteed right to a proper defence for alleged 
violators of the code. 


. In the first instance we contend that section 30, whic 
increases the powers of the commission investigators, may 
constitute an infringement of the human rights of the person being 
investigated. We believe that the drafters of Bill 7 did not 
intend to impose an obligation of self-incrimination on the 


ox 


individual in section 30(6). Assuming we are correct in this 


opinion, we suggest that this subsection be removed from the 
legislation. 





We would also like to see a procedure included in Bill 7 to 
ensure that persons alleged to have breached the code are given 
the full particulars of the case against them. Current practice 
only provides a copy of the complaint to the accused. The Human 
Rights Code should provide the same rights to a proper defence to 
alleged violators as do other legal practices such as the Criminal 
Code. We recommend the addition of such rights to be included 
under section 35. 


| On behalf of the association's member boards, I would like 
to thank you and all the members of the standing committee for the 
attention you have shown us. We hope that the issues we have 
raised will be clarified before Bill 7 passes into law. We will be 
pleased now to answer any questions you may have. 


Mr. Chairman: Thank you very much. 


Mineo tevelsons sl. swOula, Like “to” clarity *your~ “posirrion 
here on what you feel the infringement is of your ability to hire 
the teachers that you want or the qualifications of those 
teachers. As I understand Bill 7, you still have the right to hire 
Meomever you think is best for the job, and all you have to do is 
state that you have a record of the type of qualifications you are 
after and a record of possibly some of the people who did apply 
and were not hired and why they were not hired. I guess I'm not 
Glear in my own mind where you see that this has been altered 
really. 


Mes sotewart: + Could “f<-:ask’“=you to” “look “at*~section 46 of 
the draft? That's the problem because section 16 addresses itself 
to really giving an excuse to people for why not to hire somebody 
for other grounds, in this case the ground of handicap. 


Wbevaut says cin= section 16 “is that you"'can't “take einvo 
account a handicap unless the person is rendered incapable of 
performing the essential duties of the job. The fear that is 
expressed is that, as between two very well-qualified people, one 
of the well-qualified people may have, for example, a history of 
mental disorder. Therefore, you have got both people capable of 
performing the essential duties of the job. Which one is the 
school board going to choose? There is no question which one they 
would like to choose, that is, the one who does not bear any risk 
to children. And that's the simple point that we are making. 


Mr. Brandt: Would that not be covered under the bive 
where there is a bona fide reason for not hiring that particular 
person? 


| Mr. Stewart: I think 16 is the attempt to provide that 
out. What we are saying is it simply does not go far enough. The 
other sections of the bill, with respect, I don't think provide an 
excuse. They do for some other grounds, but not for the question 
of handicap. For example, section 21 addresses exceptions for age 
and marital status and record of offences, but section 16 is the 
Section that zeroes right in on the handicapped. 
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Mr. Brandt: Arguing .f£fom the y.ministry siliside stom jac 
moment, one of the problems with that particular section and why, 
it is worded the way it is, is that there isisthe problem of vam 
employer very clearly declining the requirements of the job in 
such a way as to discriminate against an individual, as it says 
here, where the essential duties are defined in such a way that 
obviously a handicapped person could not perform them, and yet) 
they are not the essential duties of that particular position. How 
do you get around that in such a way as to bring about the kind of 
balance that this bill wotld like to bring into Law? 

Mr. Stewart: Perhaps we are trying to do two things ag 
once here. The test that is being put in section 16 is basically a 
minimum gualification test. I think most. employers--forget aboug 
any prohibitive grounds--usually want to hire the best person or 
promote the best person, as the case may be. They don't just want’ 
ton” shite the person who has got basically the minimum 
qualifications. 


That is the first problem right there whenever you start 
bringing in the prohibitive grounds, and I think handicapped would 
be. the .most,.serious..1. find it, difficult: tohamagine (any jotescus 
other grounds providing the practical difficulty, although I am 
sure there would be situations. 

The next guestion that comes in is where you have got that 
evil intent and you are trying to do things indirectly that you 
can't. do, directl. Frankly, «<I thinks this piecesiof. legisilalionma: 
well equipped to handle that problem. If you look, for example, at 
section 8, it says, "No person shall infringe or do anything that, 
results directly or indirectly in the infringement: of-a right. ..7 


It is always a question of proof of whether a person has set 
up qualifications that are shallow or have no meaning. We don't 
say that you are not right in having that concern, but I thing 
there are already provisions in the legislation which give you a 
framework behind which you could attack that sort of thing. In thé 
meantime, we are left with the choice of trying to get the best 
person in the job and we fear that the handicapped position, in 
particular, and the minimal qualifications of section 16 will 
provide a real problem for all employers, but particularly for 
school boards in the question of mental disorders. 


Ms. Copps: Did you have a chance to hear the brief that 
was presented just before yours? 


MY syoctewa ties Ves paula 10.. 


Ms. Copps: 1.. understand,. from. the .statistics that them 
have presented that if you are talking about mental illness, I 
gather that 15 per cent of the population at one time or another 
will suffer some form of mental illness, or one in six. How many 


employees would be in all the school boards grouped under your 
domain? 


Mr. Lawless: About 60,000. 
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| Ms. Copps: So if you took the one in six, the chances 
are that at present you have employed thousands of people who have 
‘experienced some form of mental illness. How would you define the 
‘kind of mental illness that would be detrimental to students if 
‘two people were exactly equal in applying for a job? 


| Miss Riehm: For one thing, we think it desirable for the 
‘teacher to be present as often as possible in the classroom, so 


lengthy absences are disruptive to the student whether the cause 
of those absences is physical or mental health. 


| secondly, teaching is a stressful and difficult occupation. 
‘It is a profession which demands a lot of competence and a lot of 
‘strength on the part of teachers. We believe that we would not 
wish to have potential employees suffer deterioration of health 
(Because of the stresses of the occupation. It is a difficult job 
'to do well. 


| Ms. Copps: I think my question is, if you are dealing 
with one in six persons in the population, how would you define 
the extent or the gravity? 


Pate stewart. One tn six are potentially, ‘but’ -“donr ct 
think that is what we were talking about. You asked us to define 
lame people who may represent--and that "may" 1S a broad word--a 
irisk to children. 


'g@e50 p.m. 


Ms. CoOpps: If a person has ever been to a psychiatrist, 
would they fall into that category? 


Moe oLeEWwaLct: L ope not. 


Ms. Copps: I guess it becomes a question of how do you 
G@eaw the line. I find it difficult, when you have gone to the 
Ontario Medical Association, which presumably would be in a very 
good position to access that kind of effect of mental illness on 
the job market. 


If the OMA feels that people who have had a _ potential 
history of mental illness should be treated equally in the eyes of 
the law, how can the school board step in as applying a stricter 
‘Standard than that that would be applied by the OMA, which 
presumably would be a little closer to that type of illness? 


| Mr. Stewart: I think it is a question of perspective. I 
think we started off today saying that there is really no quarrel 
here with any of the objectives of this legislation. I mean one 
can't quarrel with it. What you come down to 1S its application. 
The trouble with the bill--and this isn't sort of a criticism; ni 
Mera very difficult bill to draft from a responsible point of 
view--is you have in the first seven sections broad statements of 
principle with which we all support. Then the practicalities of 
life start chipping away at those. 
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This is the problem. It is just your perspective. It is not 
that we think there is a disagreement with the OMA. School boards; 
would have to rely in their concerns on medical, or in the case of) 
the given example, given psychiatric advice, where that indeed 
represented a risk. I do not imagine the situations would be very 
numerous, but the fact that one can postulate the situation is the 


concern. 


Ms. Copps: Andy may) be able Con qet this clarified formas 
because I think the discussion of the drinking age did come up att 
a previous session. There may be some way of legally getting 
around that because I believe there is a two-year period in which 
the primacy clause comes into effect. 


Mr. Brandt: The other .end of, it .was “the ~ qualifying  7aque 
for children's aid societies and so forth. There is that whole 
grey area in there that would take you from 16 to 19 with respec 
to, aj-specific definition, in thes bill. it 2b snot. only the dain 
age. 


Ms. Copps: The point that you raised about acting if 
loco parentis, if you did have, for example, the unusual situation: 
where a student, depending upon the age, was cohabiting with the: 
teacher, which presumbly would violate the legislation as set out: 
in the Education Act, how would that be dealt with “in ‘the 
legislation? Can we get_a clarification on that point that them 
also raised, where they are acting in loco parentis and the 
Education Act requires that they apply X number Off 
Judaeo-Christian moral principles--if you have a situation where a 
teacher is cohabiting with a student where you wouldn't be allowed) 
to discriminate against someone on the basis of marital status or 
on the basis of living companionship? 


Mr. Brandt: Were you suggesting that if that arose im@ 
this particular instance where there was cohabitation between a 
teacher and a student, this bill would not allow you to dismiss 
that teacher? Is that what you were Suggesting? | 


Ms. Riehm: That would be an uncertain area. 
Mr.. Brandt: .I do not think* the .bill would do that. 


Mr. Stewart: Look at the definition of marital status, 
with respect. Marital status is defined to mean common law 
marriage and common law marriages have @€ definition agm 
cohabitation as man and wife. 


Mr. RF. Johnston: That is not acceptable for school 
boards now. 


Ms. Copps: The question that may come into that, also; 
1s the issue of age. I wanted to ask you something as a follow-up 
to that, and maybe you should get some clarification on it. Ther 
have been presentations in the past, and you probably have some 
experlence in your capacity of acting for students as well as 
teachers, for including the students in that grey area between the 
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age of 16 and 18 in the legislation. For example, if a child has 
‘left home and is are over the age of 16 but remains in school, 
isometimes you have to have a trustee appointed in order to allow 
‘the child to enter a school board which is outside the previous 
place of habitation. Do you have any feelings on inclusion of 
students between 16 and 18? 


Mr, Lawless; -Mr.~*Chairman, ,Ms./°Copps;. “this ® issue’ raises 
two problems. There is one way of dealing with the person who 
iccohabits with a student, whether he is 16, 17, 18 or 19. In one 
‘issue, where the person is employed, there are ways of dealing 
with that now. The difficulty is when you are hiring someone who 
Meee it suory. Ofer this. I’ interpret the bill --to)i mean’ sthateié 
someone were chosen over that person because of that then a charge 
could be laid under this act as proposed. 


: Ms. Copps: This is with respect to the issue of marital 
status. What about not taking into consideration the issue of 
cohabitation--and I hope we can get that cleared up. What about 
the general presentation which has been made by other groups that 
the act presently covers those between the ages of 18 and 65 
through the definition of age and it has been suggested that that 
be reduced to the age 16 to conform with some legally accepted age 
meee adulthood. I just wonder if you had a position as ‘a school 
board or not? 


Miss Riehm: At the present time school boards act in 
loco parentis for students who are under the age of 18, so beyond 
meeage Of -18 wei fdon't “actin that» precise role.) We) have. an 
obligation to them, yes, but not in loco parentis. 

t 

Ms. Copps: Presumably then you would support the 
legislation as it exists from 18 onward, and you would not want to 
see the inclusion of rights, the application of the act, for those 
between the ages of 16 and 18?If you don't have any position then 
we could talk about it later obviously. 


Miss Riehm: I don't believe we have a position on that. 
certainly, students under the age of 18 would have a legal 
guardian if they are in school. 


| Ms. Copps: The reason I just raised that--I don't want 
to belabour the point--is that when I did work in a constituency 
office I ran into the occasional situation where a student who in 
fact had left home but wanted to carry on with school and didn't 
have a legal guardian in the city of Hamilton ran into tremendous 
difficulty in trying to get back into the school system, and it 
was kind of an unfortunate situation that maybe could be covered 


if that were lowered. 


Mr. Chairman: Maybe just to clarify as well, if the 
Legislature passed a resolution that the Education Act would have 
Supremacy over Bill 7, does that then satisfy your concerns? 
| 
Mr. Stewart: I think that would because that basically 
would leave it to a question of judgement in any one case, and I 
think that would be quite satisfactory. 
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Mr. Chairman: Correct me if I am wrong--this has been ug 
before--is it not that the Legislature has the ultimate authority, 
and the reason for allowing two years to comply, as I understand 


it, was that the Legislature may indeed have to proceed that way? ' 


Am I wrong there? 


Mr. R. «<F.. Johnston: oes, andi, toouphase einyAthorrestas 
mostly. But was it also, though, to have exceptions? 


Mr. Brandt: No, Ij; think. iteswas» quite, thes opposite, aa 
there couldn't be any exceptions. That's why it's very precisely 


pointed out in the bill that this would have primacy over al@ 


other legislation--not just the Education Act but any other act of 
the Legislature. 


Mr. Chairman: Unless specified. 


Mr. Brandt: But I would think. it. would have to | jgam 


specifically contained in the bill. 


Mr. Stewart: The way it reads is legislation which 
perhaps is normal. Surprisingly, though, it seems to talk in terms 
of the exception being .in» the, other..act; rather. than.sins (tia 
particular bill, »which cane supponmt «that »,theres.is+ going) tomes 
legislation after the fact rather than concurrently. 


Mr. Riddell: I was. pleased to hear you suggest tha 
certain guestions to applicants should be permissible even though 
they may on the surface appear to be discriminatory. I'm thinking 
now of a situation where I was maybe hiring a physical education 
instructor. I feel that I should be able to ask that person if he 
or she has any physical disabilities because a lot of these 
physical. Ifinstructors, act yvRcoursey conduct their. courses by 
demonstrations, and if somebody has a chronic back ailment he is 
not going to be able to go through the manoeuvres that are 
necessary when teaching physical education. 


Or if I am a farmer and I want to hire somebody to help me 
on the farm there's absolutely no sense in my taking on someone 
who has a back ailment, because bumping around on that farm 
machinery or doing the heavy lifting that has be done is just 
impossible. I have even had people come to me saying they want to 
go to work in the liquor stores. They have told me that they have 
a back ailment and this is why they had to leave the heavy 
equipment job that they had, maybe driving a bulldozer, and they 
would like to get into a liquor store. 


I said, "Do you realize that you have to lift. cases Gm 
liquor and beer?" I feel there are some questions you have to ask 
that may appear to be discriminatory. I would agree with you 
people in that respect. 


4 ots 


Miss Riehm: The example you have given is one that would 
be-one of concernmtonusk 


Mr. Brandt: Again, they could not perform the essential 
duties. There is nothing discriminatory about asking if they can 
\aert something heavy, if that is an essential duty required to 
perform that particular task. 
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Mr. Stewart: That is right. The concern here is that in 
‘section 21 it states quite clearly that you cannot ask questions 
in your application for employment and in your general 
solicitations for employment that elicit any of these grounds 
which May be lawfully taken into consideration. That is the 
concern. You are in a strange, two-stage process. 


In fact section 22 goes on and says that you have to give 
such people an interview before you can dismiss them. Just to 
follow the typical education instructor example, some _ school 
boards today are finding that if they put one job in the paper, 
because of the surplus condition for school teachers they will get 
literally--I am not exaggerating--500 applications. Obviously, if 
they are doing the job properly in the application for employment, 
‘they should try to weed out at that level the problems such as you 
have described. While you cannot ultimately reject a person for 
those grounds, in the meantime you are put to quite an amount of 
problems in having to interview everybody. That is the difficulty. 


| Mey Kennedy seithe ©current* Education “Act “is* "quite general, 
as I recollect it, on the qualifications of say, teachers, if this 
is what we are speaking of. Is that correct? Is there conflict 
between that and this? If that has supremacy, is it given adequate 
description as to qualifications in the Education Act? It seems to 
me it is a judgement of a board and that is why the board is 
there, in essence. One of their duties is to hire teachers, the 
best teachers they can find. 


Me. Uawless: It is not in conflteu™@withethe? ldveres; = rt 
‘is in conflict with the Legislature and what the Education Act 
SayS under 229 about the type of program you are supposed to carry 
out in the schools. That is the section with which it is in 
conflict. I do not think there are any duties listed in the 
Education Act or even in the regulations that a teacher must do. 


| 


Mr. Kennedy: That would be in respect of qualifications. 
| Mr. Lawless: I do not know of any. 


| Mr. Kennedy: If it is contained in the Education Act and 
wets does not apply to the Education Act, you see a problem. 


Mr. Lawless: It does apply and will after two years. 
Mr. Kennedy: It will not impinge on the Education Act. 
That is what I read in section l?7. 


Miss Riehm: Section 17? 


Mr. Lawless: No, that is another question. That is the 
rights granted to the separate school boards under the Education 


Act and the BNA Act. 
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Mr. R. F. Johnston: That section is so anachronistic, @ 
cannot believe it. Do you have any Muslim teachers, any people of) 
other than Judeo-Christian morality in the schools? I remember one 
or two of my teachers who had a little trouble with a couple of 
these sections--frugality was one, and sobriety and other things. 


Miss Riehm: It is the practice of school boards to no@ 
deal with it in aS strict terms as those in which it is writteng 
but to deal with it in middle of the twentieth century. But wé 
still values uo venyadlicniy.. 


Mr. Riddell: You people have shied away from any comment 
on the inclusion of sexual orientation in this bill. This is; 
something we aS a committee are going to have to grapple with. 
Would you care to comment, seeing that you represent the school 
board? | 


Miss Riehm: We would be opposed to including’ sexual) 
orientation in. the act. The practice of school’ boards *1s” tha 
sexuality is a private matter for teachers, but that there is n@ 
place whatsoever in the classrooms for proselytizing sexuality of 
any kind, homosexual or heterosexual. We would be concerned that 
if that were in the act, the board had difficulty in eliminating 
from the school teachers who were advocating a lifestyle which 
would be contrary to the wishes of parents. 


Mires Riddell: Would. you suggest ‘that ¢) they” “would) sae 
advocating a lifestyle if indeed one of the teachers happened to 
be a homosexual and appeared at a school dance with either his 
boyfriend or girlfriend? 


Miss Riehm: That would be unacceptable to parents, @ 
believe, and to school boards. I think we would consider that to 
be a proselytizing example. 


Mr. -R. Fe. .Johnston: 1s... 1c “proselytizing for. .,neterosexucas™ 
partners to go to dances? 


Miss Riehm: I'm not quite Sure who has the floor there. 


Ms. Copps: Sorry. I was just going to ask about the sam@ 
question, because you mention that in your experience 
proselytizing of either a heterosexual or a homosexual nature is 
unacceptable. I just wondered why the clarification. 


. Miss Riehm: Again we have to consider the risk _ to 
children. I believe that the school boards would find no place for 


any teacher who made any heterosexual advances towards a student, 
either. 


Mr. Eakins: Has it been a problem (inaudible)? 


Miss Riehm: It has occasionally been a problem. It is 
usually dealt with quietly. Mr. Lawless would probably be able to 
Speak about that. 


Mr. Lawless: It has not been a great problem, but it has 
been dealt with with a lot of discretion and it hasn't created 
LOe of Stirg 
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| Mr. Eakins: You feel, then, that it really hasn't been a 
problem that has to be included, then, in legislation. 


Mr. Gawless: “I- don"t think “so. 


Mr. Chairman: Thank you very much, Miss Riehm, and Bruce 


and Doug, for appearing before us today and making your views 
known to us. 


Bom ye tiis morning -l"felt-thatimaybe-it waswa (hittleslinfair 
fe ©6roach © ~ the subject with you. It wasn't on the agenda 
particularly when we had adopted a pattern of essentially no votes 
‘or voting on anything contentious in any way until such time as we 
finish the hearings. 


The Rogers Cable TV people have made a request that they be 
allowed to come in and televise. The information request was made 
this morning. I suspect, as best I was able to find out, that the 
committee probably does have the authority, if they so wish, to 
exclude them on a full-time basis. I would like direction from the 
committee, therefore, on the request. I don't know if there are 
any other questions. 


Mr. Eakins: I guess my only question is whether it is 
necessary that they receive approval. Are not all the press 
welcome to come in at any time? As I mentioned this morning, I 
have been on many different committees in which the press come in, 
take some shots and leave. Some stay longer than others. What's 
‘the difference if they want to stay, whether it is the press, the 
radio or the television people? What's wrong with their staying 
for the full period if they want? Why do we have to say, "Yes, you 
may" or "No, you may not"? I thought it was open and they could 
‘come if they wished. 


Mr. Brandt: You could be discriminating. 


Mr. Chairman: The question seems to have been broached, 
land I wasn't sure that as chairman I had the answer, that yes 
there is a problem or no there isn't a problem. I felt it best to 
bring it to the committee. I am not sure of the history ©ald) the 
‘way along. I checked with the clerk's department. Maybe an easier 
way to broach it is to ask whether there is any objection to my 
notifying them that we have no objection to their televising as 
feeey see fit if and when they see fit, providing they don't 
disrupt the proceedings. | 


| Mr. Eakins: Are there extra costs involved? | I am 
thinking of whether it is the responsibility of this committee to 
pay some of these. 


Mr. Chairman: Well, they have to bring their own coffee, 
Memat's for sure. I don't think there is, but it's a good question. 


| Mr. Eakins: I'm only saying that when we sat on the 
Ombudsman's committee we had to pay special translation at a 
lfairly high cost. As far as I'm concerned I see nothing wrong with 
‘any of the press coming in whenever they wish. If they are 
‘inclined to stay for the full proceeding that 1S up to them, if 
not, so be it. 


| 
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Mr. Chairman: Is there any objection then, providing 
there is not a significant cost to us and 1t does ;notrcauscm™ 
significant disruption that we would allow it as they see fit? I 
just felt that as chairman I ought to bring that to you and not 
take it upon myself. 


Mr. Eakins: I would. suggest it would be up to theig 
initiative Mr Chartman. 


Mrs! -Chairmans: Allgerighteds if} .sthere,.:1sS..,.no,; objection ae 
that then I would suggest we adjourn until 10 o'clock tomorrow 
morning. 


The committee adjourned at 4:12 p.m. 
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THE HUMAN RIGHTS CODE 
(continued) 


The Vice-Chairman: Ladies and gentlemen, we will start 
the hearings for today. As far as I am aware, there are no special 
things that have to be discussed this morning; so we can start 
right into the hearings. 


The first witnesses today are representatives of several 
groups, such as police associations, the Ontario Association of 
Chiefs of Police. We have the deputy commissioner from the Ontario 
Provincial Police and a representative of the Municipal Police 
Authorities. 


Would the main spokesman introduce himself and the people he 
has with him, please? 


Chief Welsh: I am Chief Tom Welsh of the Ottawa police 
force and chairman of the legislation committee of the Ontario 
Association of Chiefs of Police. On my far right, we have with us 
the president of the Ontario Association of Chiefs of Police, Jack 
Wales from Lindsay. . 


Interjection: (inaudible) 


Chief Welsh: He mentioned that. He Saw your name, Sir. 
We also have Deputy Commissioner Jim Erskine of the Ontario 
Provincial Police, who is also a member of this committee, and 
Staff Superintendent Bob Hamilton of the Hamilton-Wentworth police 
force, who is also on this legislation committee. 


PeeTimay, 1 would like to “introduce Mry'Robert Wilson, who 
is here representing the Municipal Police Authorities. 


We are very pleased to have the opportunity to come here 
today and address Bill 7, which is an Act to revise and extend 
Protection of Human Rights in Ontario, to the standing committee 
on resources development. 


The legislation committee of the association also has had 
the opportunity of reviewing the brief of the Municipal Police 
Authorities, and, of course, we endorse many of their points. At 
the risk of being repetitive, we wish to emphasize and expand on 
many of those items and raise others that are of concern to this 


association. 


The comments in this brief will be directed in two general 
areas: first, the effect of many provisions in the bill on the 
hiring and promotion of police personnel and the administration of 
police forces; and, second, our concern with the very broad and 
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potentially dangerous enforcement provisions in the bill. 


I must say at the outset, and I say this with the greatest 
respect, in reviewing the bill, from a police standpoint we find 
it almost mind boggling. It is just something else again. 


Section 4 of Bill 7 provides that "Every person has a right @ 
to equal treatment in employment without discrimination because of | 
race, ancestry, place™ofsorigin, Codour, ethnicrorigin, 
citizenship, creed, sex, age, record of offences, marital status 
family or handicap." 


We. shall -dealawitheeltizenship first. Leis tis 
association's position that no person should be appointed to a 
police force in Ontario unless he or she is a Canadian citizen. 
Though we agree that there should be no discrimination on the 
basis of ethnic or national origin, citizenship iS open to anyone 
who has been in this country for three years and who fulfils 
certain basic requirements. 


We do not feel that it is unreasonable or discriminatory to 
require a police officer in this province to have demonstrated his# 
or her commitment to this country by obtaining Canadian 
citizenship. Police officers are continually being told that they | 
must be more familiar with the history and culture of various 
minorities in order to better understand and deal with persons who 
are members of these minorities. 


I should like to simply say that, of course, with respect to 
that, we have seen a lot of this in the Toronto area itself, and I | 
think all of us know what we are talking about. 


We feel that it is equally fair that the applicants for 
positions in police forces should have some demonstrable 
commitment to and understanding of this country. 


Canadian citzenship would at least ensure that an applicant 
has three years of Canadian living experience upon which to base 
later law enforcement judgements. Both the 1974 report of the Task 
Force on Policing in Ontario and the 1980 Clement report, Review 
into the Standards and Recruitment Practices of the Metropolitan 
Toronto Police, expressed the same conclusion and recommendation: 
Police forces should have the option of giving preference to 
applicants who are Canadian citizens. 


We are concerned with the age. In the present code, age is 
defined to mean any age of 40 years or more and less than 65 
years. Bill 7 would extend age as a prohibited ground of 
discrimination to mean an age that is 18 years or more and less 
than 65 years. 


Though Ontario regulation 680 under the Police Act prohibits 
the appointment of persons as police chiefs, constables or other 
police officers unless they are 18 years of age or over, most if 
not all municipal police forces in Ontario require an individual 
to reach the age of 21 years before that individual is awarded 
full status as a police constable. The logic of this practice is 
that persons obtain and exhibit a greater degree of maturity and 
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greater ability to competently cope with demanding social 
situations with an increase in chronological age. 


Again, the Clement report recommended that the Police Act of 
Ontario be amended to require that police officers be not less 
than 21 years of age. We support this recommendation, and in Bill 
7 there should be an exception--similar to that set out in section 
15 in relation to citizenship--to provide that the person's right 
to nondiscrimination because of age is not infringed where age is 
a requirement, qualification or consideration imposed or 
authorized by law. This would also require amendment to section 
32(b) of regulation 680 of the Police Act of Ontario. 


We do not believe that municipalities and boards of police 
commissioners should be forced to defend, in an inquiry or 
otherwise, the requirement that a police officer be at least 21 
years of age on the grounds of reasonableness or bona fides of 
that requirement. 


Record of offences: Bill 7 would give a person a right to 
equal treatment in employment without discrimination because of 
his record of offences. Record of offences is defined to mean a 
conviction for (i) an offence in respect of which a pardon has 
been granted under the Criminal Records Act (Canada) and has not 
been revoked, or (ii) an offence in respect of any provincial 
enactment. 


Though the bill under section 21(6) states that the right to 
equal treatment and employment is not infringed where a person 
refuses to employ another for reason of record of offences, this 
could be done only where the record of offences "is a reasonable 
and bona fide qualification because of the nature of employment." 


We are concerned that a rejected applicant for employment 
might argue that his particular record of offences was not, or was 
no longer, relevant to employment in a civilian or officer 
capacity, and as such was not a reasonable and bona fide 
qualification for employment. 


We do not believe that a municipality or board of police 
commissioners should have to justify rejecting an applicant from 
employment with the police service on the basis of his record of 
offences. 


The application of the bill's provision could become 
riduculously oppressive in hiring, promoting and terminating 
employment of officers in the police service. 


For example, if a law enforcement agency received an 
application for employment as a police constable from a person 
whose licence to drive a motor vehicle was currently suspended 
under the Highway Traffic Act and decided that because of his 
driving record he was not a suitable candidate for employment as a 
police officer, it would have to first tell him that this was the 
reason for denial of employment in a personal interview. 


| The agency then could be subject to responding to a 
complaint, investigation and inquiry and be required to support 


| 


| 
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its position that a licence to drive a motor vehicle was a 
reasonable and bona fide qualification for employment as a police 


officer. 


I think all of us have addressed the situation of high-speed 
chases. We, the police, are extremely concerned about this. We 
must have people on our force who will respond the way we feel 
they should respond when we are concerned with high-speed chases. 


Again, alluding to the remarks I have just made with 
reference to a person applying who may be suspended or have bad 
driving habits, we simply can't afford to take these people on our 
police force or subject us to respond to a complaint, 
investigation and inquiry, or being required to support a position 
that a licence to drive a motor vehicle was a reasonable and bona 
fide qualification for employment. 


As a second example, let us suppose an applicant convicted 
of armed robbery and pardoned should apply for employment as a 
police constable. Surely the force should be able to reject the 
application on the basis of his previous record without going 
throudghsasruld pncwiyy. 


The fact of conviction for a criminal offence, even if 
pardoned, is one that a law enforcement agency should always be 
able to inquire into when in considering applicants for employment. 


I can think of a situation in Ottawa in my own area where I 
know of an individual wno ran afoul of the law and was sentenced 
at one time. He was not charged with any offence after that for 
over 10 years. On the face of it one would say that surely this 
individual would warrant a pardon. But we do know of this 
individual and he has continually associated with criminal 
activity, with criminals, and it was only within the last year or 
so that he did again run afoul of the law and has been charged. So 
we are very concerned with this kind of thing. 


Although police forces in this province do not always reject 
applicants on the basis that they have a conviction for a minor 
provincial offence, the manner in which a person responds to 
questions that attempt to elicit this type of information is an 
important aid in assessing his honesty and reliablity. 


Further, we feel strongly that criminal history information, 
whether subject to the granting of a pardon or not, and provincial 
offences history information are important factors to be 
considered in assessing the suitability of a candidate for either 
civilian or officer positions within a police force. 


The public interest demands that those involved in police 
administration exercise sound judgement in the selection of the 
most suitable and deserving candidates. The provisions related to 
the record of offences in the proposed bill would limit the field 
of inquiry and selection that a force can exercise and permit the 
possible substitution of the opinion of yet another administrative 
board and judgement as to what is in the best interest of good 
policing. Police and other security forces should be excluded from 
the application of these record of offences provisions. 


Concern with the handicapped: Though this association 
accepts as reasonable the proposition that one should not be able 
to discriminate in employment against a person who is handcapped, 
the manner in which the bill is drafted is so broad and in some 
cases vague that it would be most difficult to know what criteria 
would need to be met to avoid a charge of discrimination on the 
basis of handicap. 


Even though the bill provides that a right to 
nondiscrimination because of handicap is not infringed where the 
handicap renders the particular person in capable of performing 
the essential duties attending the exercise of the right, it is 
not left to the employer to have the ultimate right to determine 
what is an essential duty, but provides for an investigator, the 
commission or a board on inquiry to determine that. 


9-20 a.m. 


The bill would also allow a board of inquiry to order that a 
party take such meaSures as will remove an obstruction or provide 
an amenity for a handicapped person and to make a finding as to 
whether the equipment or the essential duties of employment could 
be adapted by a police force to meet the needs of the handicapped 
person who seeks employment. Boards of inquiry therefore would be 
given the ability to modify the responsibilities of a position by 
requiring that only the essential duties are to be performed. 


| We are concerned that the municipalities and boards of 
police commissioners might be called upon to provide amenities in 
order to accommodate the hiring of handicapped persons at 
‘significant financial costs that would be difficult to anticipate 
Or meet. 


It might be preferable to provide in section 16, as is 
Suggested by the Association of Municipalities of Ontario, that a 
right to nondiscrimination because of a handicap is not infringed 
where the handicap renders the particular person incapable of 
performing all of the duties, rather than simply the essential 
duties of the job involved. 


I have to keep referring to Ottawa, where we have a 
considerable number of demonstrations continually. Quite often we 
have our backs to the wall with our resources and we simply have 
to use every individual we are able to lay our hands on within the 
police force. That means taking the people assigned to inhouse 
information or desk duties and putting them out on the street 
where we might need them to deal with any demonstration of any 
Size. 


Association: In addition to the prohibited grounds of 
Miecrimination set out in Part I of Bill ‘7, ‘the bill -also provides 
that a person's rights are infringed where the discrimination 1s 
because of relationship, association or dealings with a person or 
persons identified by a prohibited ground of discrimination. 


Most, if not all, police forces in the province have 
regulations concerning the type of associations they may keep. For 
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example, the Metropolitan Toronto Police Force states in section 
4.2.1 of its»regulations (bylaw, 22 of, the Metropolitan Board of 
Commissioners of Police): 


"x member shall not live with or associate with any person 
or persons through which association he is likely to bring 
discredit on the reputation of the force or create doubt as to his | 
ability to fulfil the conditions of his COathiofilofiices: 


Many individuals and groups in our society today may only 
have been convicted of provincial offences or offences in respect 
of which pardons have been granted but may none the less be 
persons with whom police officers should not associate. 


For example, it might be said to be discriminatory to 
discipline an officer if he associates himself with the Ku Klux 
Klan, to discipline a Jewish officer for joining the Jewish 
Defence League or to discipline an officer for associating with a 
person known to be involved even on the fringes in organized 
crime, even though such groups or persons may not have actually 
been convicted of anything other than relatively minor offences. 


Again we say we are very concerned with this. We also see in 
the Police Act of Ontario that police officers in Ontario are not 
allowed to be involved with trade unions and the like. We have an 
association, collective agreements, this kind of thing. We have 
seen in other parts of this great country of ours where police 
officers have the right to strike. We abhor this kind of thing. It 
is just not palatable to us, any more than it is to the citizens 
of this province. For that we are quite happy, and we would ast 
hate to see this get in where police officers can get themselves 
involved in trade unions. When it comes to strikes, our position 
has to be not to be seen in any way where there could seen to be 
any collusion of any sort. We have to be in the middle as always 
but yet apart. 


Section):.13 of Biliy-7+providesw Ar Lont. under Pant iis 
infringed where one of the grounds for the conduct complained of 
is an infringement of the right, notwithstanding that other 
grounds for the conduct also exist." 


This provision would not only permit an investigator, the 
commission or a board of inquiry to become involved in the 
deployment of police personnel and the administration of the force 
but, we suggest, could lead to a flood of groundless complaints 
such as, "You are only transferring me because I am black." 


It may be in the interests of effective policing to assign 
only persons of specific racial or ethnic backgrounds or of a 
certain sex to certain duties. In such cases, discrimination may 
be alleged to occur even though effective policing could not be 
accomplished without it. Providing a formal basis for the receipt, 
investigation and prosecution of complaints of this nature can 
only provide a further opportunity for outside authorities to 
interfere with and assert control over the management and autonomy 
of police forces. 


| 
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| Advertising for employment: Section 21(1) of the bill 
provides that the right under section 4 to equal treatment in an 
employment is infringed where an application for employment is 
used, or an invitation to apply for employment is disseminated, 
that directly or indirectly classifies or indicates qualifications 
by a prohibited ground of discrimination. This could cause an 
administrative nightmare in the following way: 


| First, with respect to any particular opening, police forces 
would have to accept applications from anyone between the age of 
18 and 65. Second, one might argue that the force would be 
prohibited from asking an applicant's age except in a very general 
terms such as, "Are you between the ages of 18 and 65?" 


It may not be possible to ask, "Have you ever been convicted 
of a criminal offence?" or, "Do you have a criminal record?" 
Rather, the question may have to be framed, "Have you ever been 
convicted of an offence in respect of which a pardon has not been 
granted and has not been revoked?" 


| Furthermore, an application may not ask, "Have you ever been 
convicted of a provincial offence?" Police forces could not even 
ask an applicant if he or she had ever been convicted of an 
offence under the Police Act of Ontario. 


Once a police force decides to refuse employment to a person 
for reasons of age, sex, record of offences or marital status, 
‘presuming that they are reasonable and bona fide qualifications 
because of the nature of the position, the applicant cannot be 
refused the employment except after a personal interview according 
tO Section 22 of the bill. 


| In most forces this would mean that one could not eliminate 
a large number of applicants on the basis of age, sex, record of 
offences, or marital status, presuming that the information even 
waS available to prepare a short list for interview purposes, but 
would have to personally interview all of those persons to advise 
‘them of the reasons that they were not qualified for the position. 
In circumstances where there are hundreds of applicants for small 
numbers of positions, this requirement is totally unnecessary. 


| I can honestly say we have all kinds of applications, and 
this would be a real problem with us if we had to go through this 


\exercise. 


Combined with the ability of an applicant to dispute the 
reasonableness or bona fides of the qualification, a requirement 
for a personal interview would merely complicate and make more — 
costly the administration of police forces, some of which already 
must deal with many thousands of applications every year. Police 
forces should be exempt from such requirements. 


On complaints, under enforcement provisions: The present 
‘Ontario Human Rights Code provides that any person who has 
reasonable grounds for believing that any person has controvened 
the provision of the act may file with the commission a complaint 


in the form prescribed by the commission. 
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The new proposal provides a wider basis for complaint in 
providing that, where a person believes that a right of his under 
this act has been infringed, the person may file with the 
commmission a complaint in a form approved by the commission. 


The new proposal permits the laying of a complaint on the 
basis of mere belief, whereas the present code at least requires 
that the belief be based on reasonable grounds. We suggest that 
this expansion will only encourage the laying of frivolous 
complaints with benefit to no one. 


Here again, we get back to dear old Ottawa. We have a 
certain counsel in the city of Ottawa who at every opportunity 
lays these kind of complaints, goes to the press, uses the press, 
and it is getting to be a nightmare. I suggest that, whatever his 
motives are, they are certainly not in the best interests of 
policing or for the citizens of Ottawa or the citizens of Ontario. 


Investigation: You are already aware of significant negative 
comment about the very broad powers of search, seizure and 
interrogation, without warrant, that are contained in section 30 
of Bill 7. We echo these concerns, as we find the nature and 
breadth of the powers proposed for commission investigators 
extremely objectionable and offensive to a democratic community. 


TOSS OP ass 


—— 


Bill 7 would place no limits whatsoever on what commission 
investigators can examine and require the production of. Police 
investigatory and intelligence records, to give one example, 
contain extremely sensitive personal information and such might be 
compromised if powers of this nature are granted to commission 
investigators. We are categorically opposed to them having this 
breadth of authority. In particular, police investigatory and 
intelligence files must be excluded totally from the ambit of this 
section. The police facilities performing these functions should 
be similarly protected. 


Commission investigators should be required to base their 
investigations on reasonable and probable grounds. They should be 
required to obtain a warrant in order to seize desired documents 
Or articles. There should be some judicial supervision of the 
activity of the investigators generally. 


Indeed, if the proposed Canadian charter of rights and 
freedoms, which ‘forms’ 'Part Il) of ‘the: Constitution Act, 22E., 
becomes law in its present form, one might argue that the broad 
investigatory powers given by this section would be in violation 
of the charter guarantees, specifically sections 8 and 9 which 
State that "everyone has the right to be secure against 


unreasonable search" and "the right not to be arbitrarily detained 
Or imprisoned." 


We believe the investigatory powers proposed in Bill 7 are 
unnecessarily and dangerously broad. We are very concerned about 
that. Police authorities do not have that authority now, and 
rightly so. We are quite happy that, on reasonable and probable 
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grounds, we can take out a warrant; in our submission this should 


be the way it is, even for these people. 


Section 35 provides that a person investigating a complaint 
may call upon a police officer to assist him in the exercise of 
his powers under this section. Police forces do not wish to be 
allied with commission investigators in the exercise of the broad 
investigatory powers proposed in this bill. Further, police 
officers historically and consistently have not been required to 
become involved in investigations of this nature unless there is a 
breach of the peace occurring or the actual threat of same. 


In either of those cases there is no need for additional 
legislation, because police forces already respond to requests 
pursuant to other statutes, including the Police Act of Ontario 
and the federal Criminal Code. We have consistently recognized our 
duty to respond in these cases but are quite concerned with the 
police uniform and badge being used in what might be perceived as 
an intimidating or threatening manner to support investigators 
with such broad powers. 


The appointment of boards of inquiry: Presently the human 
rights commission makes recommendations to the minister as to 
whether or not a board of inquiry should be appointed. The 
minister has the discretion whether or not to appoint such a 
board. The new bill removes that discretion from the minister and 
requires that he shall appoint a board of inquiry where the 
commission requests him to do so. 


We believe that the discretion reserved to the minister 
should be continued, as it provides an effective method for 
‘elected representatives to control a possible explosion of the 
demand for appointment of boards of inquiry. It is significant to 
point out that, once the minister is required to appoint a board 
Of inguiry, that board must hold a hearing. I think we all have 
seen the cost of these boards. 


@rgers of a board of inquiry: Section 38 of Bill 7 would 
permit these boards to make orders affecting the internal 
operation of law enforcement agencies in this province and would 
be a usurping of the function of municipal councils, boards of 
police commissioners, the Ontario Police Commission and the 
Ministry of the Solicitor General. 


In our opinion, these boards of inquiry, in so far as law 
enforcement agencies are concerned, should have the power to 
recommend and persuade only, rather than to order. 


In conclusion, we certainly thank you for the opportunity of 
presenting this brief to this committee. Lest any of these 
comments be misunderstood or misconstrued, we will always share 
the belief, as it was expressed by the Honourable William G. Davis 
in an address delivered by the Deputy Premier to the Canadian 
Association of Human Rights Agencies conference, that "a police 
officer is as much a sworn protector of human rights as 1S any 


human rights commissioner." 
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The Vice-Chairman: Thank you, Sir. Are there any other 
comments that any of your people might wish to make at this time? 


Mr. Wilson: Sir, speaking on behalf of the Municipal 
Police Authorities, I just want to say when you read our brief you 
will find that we share the concerns expressed by the chief. They 
have viewed them perhaps from a more purely administrative point 
of view than we have, but our concerns are identical. 


Particularly we feel the wide investigatory powers are 
actually dangerous to civil liberties within this province to the 
degree that one is tempted to quote Charlotte Corday, who said, 
"QO, Liberty, what crimes are committed in thy name." 


The Vice-Chairman: Thank you. Are there any questions 
from members? 


Mr. Eakins: I would like to commend your association for 
a very excellent brief. I think you have brought out some very 
important points. 


Just aS a personal comment, I would like to commend the 
president of your association, whom I have known for many years. I 
feel his appointment as your president gives a great deal of 
status to your association, for I have known Chief Wales for many 
years and he is a very dedicated chief, one who has worked hard on 
behalf of your association-and for the betterment of policing in 
Ontario. I am delighted to see him as the president of your 
association. 


Chief Welsh: We concur with your remarks. As a member of 
the association, I couldn't agree with you more. 


The Vice-Chairman: The fact that he is from Lindsay, we 
won't hold against him. 


Mr. Eakins: No. I think that just adds to the quality a 
Little. 


Chief Welsh: No guestion about that, I am sure. 


Mr. Eakins: I know that he has served all Ontario, and 
we are very proud of that fact. 


I agree with you on the statement of Canadian citizenship, 
but what is your hiring practice at the present time as far as a 
person's citizenship is concerned? Do you hire people who are not 
Canadian citizens? 


Chief Welsh: No. They must be Canadian citizens or 
British subjects at this time. We feel certainly there are many 
groups in this country today, and we can see the need for them 
coming on the force in time, but we certainly have to feel the 
police officer must be very well acquainted with our way of life, 
Lt you will, the Canadian. way vofslite a. lethinkwi taloson ocean iee 
the citizens of this province, this country, municipalities and 


the like, that a police officer has some idea as to what Canada is 
all about. 


| A ag f 


| 


: Mr. Eakins: I certainly aglreeveYou Seid, w"Canadczian 
citizen or British Subject." Do you mean that a British subject 
can be a police officer without being a Canadian citizen? 


Deputy Commissioner Erskine: Yes. 
Staff Superintendent Hamilton: It is in the statute, the 


‘Police Act of Ontario. 


Mr. Eakins: I see. As long as you are a British subject, 
you don't have to be a Canadian citizen. I am thinking of the 
difference in voting regulations federally and provincially. To 
vote in a federal election you must be a Canadian citizen, but in 
Ontario, as long as you have been in Ontario for one year, you 
have full privileges of voting in an Ontario election, which I 
think is wrong. That is a personal opinion. But as far as becoming 
a police officer is concerned, as long as you are a British 
subject you can be a member of the force. 
| Chief Welsh: That is correct, but I do feel that 
possibly will change in time as well. I think it is very important 
that an individual coming on a police force should be a Canadian 
citizen for a minimum of three years. 


Mr Eakins: I agree with you completely. 


| You made a very important point about not tying the hands of 
the police in their power of search, which I think is very 
important. 


| I don't think I have any other comments other than to say I 
think it is an excellent brief and you have made some very 
excellent points to consider. 


Chief Welsh: Thank you very much. 
20:40 a.m. 


Mr. Lane: I would also like to commend you, sir, on the 
quality of the brief. What you have said there just makes darned 
good common sense, and I certainly would have a difficult time in 
arguing very much against what you have said. 
| 
| I noticed in several cases where you mentioned certain 
sections of the bill and then after some explanation as to why, in 
fact you people wind up by saying the police force should be 
exempt from such requirements. 


I realize that in your profession you want a very high 
Standard of officer. Probably in some cases you would want a 
higher standard than some other professions, but it seems to me 
that maybe the bill should be changed so that no employer would be 
caught in the situation which you find yourselves caught in, 
rather than just excluding the police. 


Chief Welsh: We have addressed it. Of course--we realize 
we have addressed (inaudible) view, but I could not agree more 
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with you because (inaudible) people in business who have to go 
through this. kind of thing. Lt is, as badfrormetnemeresl ly adseieato 
for us,. but. of. course (inaudible) we are, very concerned=about- the 
bill. AS I Say, I, do agree with “you that, 1t Should be textended ane 
a hard look should be taken at it for all businesses, if you will, 


Mr. Lane: I appreciate that certain types of businesses 
could accommodate the handicapped people much easier than you 
people could, and so on. Especially the way things are today, 
where it is difficult to survive in a small busines, it would be 
unfortunate if the small businessman had to go through an extra 
expense and an extra hassle to hire the type of employee who he 
feels. is going. to, help himystay mn ebus iIness sand@maxe a prolie so 
the public can be well served. 


I am just wondering, in.terms of changing the bill, i£ we 
should be thinking of that kind of a change, rather than exempting 
certain people from-- 


Chief Welsh: I would hope that you ladies and gentlemen 
would address it in that manner. 


Mri. Lane ws Thank.vyou,. Mim. wChanrman. 
Mr. Chairman: Any other questions? Yes, Mr. Renwick. 


Mr. Renwick: May I say that you have raised a number of 
very difficult issues with us. We will obviously have to give 
serious consideration to them. I have two particular ones. There 
are a number in the brief but I will not take up time to deal with 
other than two of my concerns. 


The guestion of a pardon--I am not speaking now about 
provincial offenses as a record of offense, but about a criminal 
offense, followed by a pardon. I have assisted people in getting a 
pardon, and the process is a very lengthy one and involves, as I 
understand it, exhaustive inquiries by members of the Royal 
Canadian Mounted Police about the present law-abiding qualities of 
the person being investigated with a view to granting a pardon. I 
take it that even in those circumstances you do not consider that 
you should be prohibited from asking about the criminal record of 
such a person. 


Chief Welsh: That is correct. As you mentioned, there is 
an exhaustive investigation into granting a pardon, but we see a 
bit of that slipping away really on the federal scene when they 
talk about these kinds of things. There may be a bit of an erosion 
getting in there where it may be far easier to get a pardon. 


I believe that the present system, as you have mentioned, is 
really a, lengthysprocedurexto getlaspardongalleritants.~bue again 
I alluded to an incident of a person who I know of in Ottawa who 
had been involved in criminal activities. He had not been caught 
for over 10 years. 


On the-face of »ity one,would say surely vthismandivicuel 
deserves a pardon. But he had been involved in armed holdups prior 
to being incarcerated a number of years ago, and he never left 
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that particular fraternity if you will; he kept on his association 
with criminals. You might say we, the police, would have to be 
able to prove that he had, but sometimes that is quite difficult, 
‘being on the fringe. We feel it would be in the best interests of 
the “eae of this country that we should be able to inquire 
m@icO 1: 


Notwithstanding an individual who has made a mistake in 
life, we could not agree more, that should not be held against him 
for ever and a day if you will. There are individuals who would 
love to be in the position where they are in a police force, where 
certain information can be gleaned by their very association with 
the police force. We have concerns that way, and that is why we 
la@pluded to it. 


Deputy Commissioner Erskine: I think part of that is 
true, Mr. Renwick, and I am Sure you would appreciate the fact 
that, if a man has served time in jail or penitentiary for a 
criminal offence, he has made contact with literally hundreds of 
criminals who are probably still involved in criminal activity. 
Some of these people would make life pretty rough for him if he 
got on a police force, even though he may have straightened out 
his ways. 


| We do hire, aS civilian employees, people who have been 
pardoned from criminal records and whose present activity or 
conduct would indicate that they are not involved with the 
criminal element any longer. 


Mr. Renwick: A second aspect I would appreciate your 
comment on is related to what iS now available under the code, and 
that is discharges even after an offence has been proven. We are 
all aware of them. You can have either a conditional discharge or 
an absolute discharge, which means that you do not have a record 
and you are entitled to respond on any questionnaire that you do 
not have a record. 


| Do you have any comment about that as a concern to the 
police? 


Chief Welsh: It is a concern, because you have been 
convicted. Regardless of whether you get a conditional discharge 
or an unconditional discharge, you have been convicted; and you 
Must then apply for a pardon even though it is a conditional 


discharge. 


: Mr.. Renwick: I would not presume to argue the 

refinements of it, but it is my understanding that the proof has 
been given of the offence, the person is convicted, the 
registration of that conviction does not take place and the person 
is granted an absolute discharge. I understand you do not have to 
fmpply for a pardon, that you are entitled to simply say: "I have 


Ho record," 


| 
Chief Welsh: With respect, I think you do have to. 


Mr. Renwick: Again, I don't want to argue what that 
process is, but 1 take it that you would be concerned in 
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circumstances such as that where a person had been granted a 
discharge by the court. 


Chief Welsh: We would be concerned. We would like to 
know about it, and it may be a situation where it would not bother 
us at all. But I do think an applicant has *to'-be very ‘operand pig 
it out on the table and say: "Here is what happened." We wouldn't 
not hire him because of that, not necessarily. We may very well 
hire Shin, puree Caroucii. 


Mr. Renwick: I understand the distinction that you made, 
but the question of the discharge is one that has bothered me 
since I saw this original definition of record of offence as to 
whether it covered that question. 


LOS 50 mass 


In another area--and I refer to page eight of your 
memorandum--depending on where you sit, whether you are talking 
about guilt by association or you are known by the company you 
keep, I have some difficulty with the examples you give where you 
say, "It might be said to be discriminatory to discipline an 
officer if he associates himself with the Ku Klux Klan or to 
discipline a Jewish officer for joining the Jewish Defence Leagues@® 


I do not pretend to know the details “of “e1ther of those 
organizations, but there _is certainly nothing unlawful at the 
present time about being a member of the Ku Klux Klan or of the 
Jewish Defence League; so they are lawful organizations. I take it 
there are lawful organizations, or organizations that are not 
unlawful, that you ‘would dascipline™*ofticers Ol *ycurs sro, 
belonging to. 


Chief Welsh: As you say, of course, these were examples, 
whether they are the best examples or not. But I think it has been 
raised in this House, the Ku Klux Klan and the activities they 
appear to be getting into, the situation in the United States with 
the Ku Klux Klan. I think our Attorney General has raised this in 
the House. We see that not only as these kind of associations, but 
aS associating with the criminal element. We can't-- 


Mr. GRenwick: May “Il jJuSt interrupe? 7 want rtoeertcKmwrod 
the associations that are not unlawful at this time. 


I share all the concerns people have expressed about the Ku 
Klux Klan. My problem is, I take it from what you are Saying in 
this brief that a force, a board of police commissioners or the 
chief of police would be entitled to discipline an officer for 


belonging to_an organization in Canada that is quite Iawful or noe 
unlawful. 


Chief Welsh: As I say, it might be said to be 
discriminatory to discipline an officer. As to whether we would, 
if a member of my force were associated with the Ku Klux Klan, as 
an example, I would be quite concerned about it. From the history 
of the Ku Klux Klan, I would be quite concerned about it. How do 
we discipline? Whether it is just calling him in and speaking to 
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him about it and suggesting that maybe he direct his association 
in another area. 


Deputy Commissioner Erskine: I would like to expand on 


that, Mr. Renwick. If the organization was not declared an illegal 
f@rganization and its policy or purpose is one of not advocating 
violence such as the Ku Klux Klan or organizations of that type, 
then we would not be concerned. Our people belong to all kinds of 
organizations. It would depend on the intent of the organization, 
its creed or what it advocated. 


Staff Superintendent Hamilton: Mr. Renwick, if I might 


even elaborate on that, under the code of offences of the Police 
Act there are discreditable conduct sections where a police chief 
Bas the right to discipline an officer if he feels he is 
associating with such as we have talked about or it could be some 
i@p the gangs that are around. 


I think all we are saying here as the bottom line is that 
there should not be a complete prohibition against a police force 
to discipline a man if we know he is associating with a radical 
group. We should have the prerogative of at least looking at it 
and making our decision without going through human rights. 


| Mr. Renwick: I do not have any particular problem with 

the latter part of that paragraph which refers to disciplining an 
officer for associating with persons known to be involved in 
organized crime or to be known criminals. I do not have any 
aeeficulty with that. 


| I would asume that would be a precaution that would have to 
be taken and the discipline would only be administered in 
circumstances where it was warranted and where it was seen to be a 
l@@screditable form of activity of the police officer to have that 
association. 


| My first concern was, whether we like them or not, with 
disciplining officers because they belong to or are connected with 
Organizations that are lawful in this society. 


| Chief Welsh: As you say, they are lawful; but surely you 
have to associate the same thing with, say, criminal activity, as 
the aims and objectives of a society that might be detrimental to 
the good of this country and to the citizens. As police chiefs, we 
would be concerned that our members were associating with a group 
whose aims and objectives are not in the best interests of our 


countrymen. 
Mr. Renwick: I appreciate your responses to my-- 


Deputy Commissioner Erskine: Many of our members are 
members of the Blue Angels motorcycle club, a national club mostly 
Made up of police officers. But if one of them became a member of 
the Hell's Angels motorcycle club, I think we would put a stop to 
it immediately. 


| The Vice-Chairman: Could I break in here? We are moving 
along a little in time. In fairness to the other witnesses, T 
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think we should try to keep at least close to schedule. There are 
two people at the front I want to introduce, and one of them wants 


to ask a brief question. 


First, the member for Sarnia has joined us. He is 
parliamentary assistant to the Minister of Labour. Uust"coming to 
the front is Mr. George Brown, who is executive director of the 
Ontario Human Rights Commission. 


I believe Mr. Brandt had a couple of questions he wished to 
ask. 


Mr. Brandt: Mr. Chairman, I should like to commend the 
Ontario Association of Chiefs of Police for an Excellent. DE Lteir. 


I should like to say, in response to earlier remarks that 
were made with respect to the present president, that I am quite 
pleased to say that the past president, Bob Cook, was of course 
the chief in my own riding. I worked with Bob for six years as a 
member of the commission while I was mayor. 


I know the good work your organization does and I certainly 
commend you, as other members have already done. 


In connection with the general philosophy of the Ontario 
Human Rights Commission, I looked through the brief to get some 
indication of whether, on—broad philosophical grounds, there was 
support for a human rights commission as such or whether your 
criticisms, most of which I have to admit are legitimate, are 
taken to mean you are in some way philosophically opposed to a 
human rights commission. 


Perhaps you could give me some response to that in regard to 
whether you think the commission, from your experience to date, 
has been a workable organization, if you have had difficulties 
with it in the past. The powers of search, as an example, have 
been inherent in the commission since its inception some years 
ago. From that standpoint, is there an objection on the part of 
the police chiefs to a human rights commission concept? 


Chief Welshs.if would, Say,categorically,,.no, jthete, bseno 
problem with a human rights commission. I feel it is a necessary 
thing to have such a commission. There are matters, whether police 
matters or--in our society today, things that have to be 
addressed, and the appropriate body would be a human rights 
commission. There is no problem with that at all. 


We are concerned with this bill, though. We are very 
concerned, and we have addressed our concerns in this brief. We 
are concerned with that. 


Mr. Brandt: But I am presupposing that some of your 
fears can be allayed through explanations or perhaps through some 
proposed amendments. But taken that there will be some changes, 
and that 1S why we are going through the process of the hearings, 
I just wanted to get a response from you with respect to the 
commission concept itself. I think you have given that, which I 
appreciate. 


LF 


| Chief Welsh: No problem. 
boi a.m. 


| Mr. Wilson: May I just add to that? On behalf of the 

police governing authority, we support very strongly the concept 
of human rights legislation. We do think that, in dealing with 
human rights on the broad spectrum, one has to take into 
consideration the particular role in our society of the policeman 
aS a peace officer. There have to be adjustments made to that. 








| For example, my association supports the principle that 
offences which have received full pardon should not be held 
against an individual. However, we do feel, for example, in 
[dealing with this, each case, as far as the police force is 
‘concerned, would have to be reviewed on an individual basis. 

| As a police commission, we should err on putting the 
emphasis on protecting the rights of society as against the rights 
of the individual. We do not feel that a police commission can be 
meaulted for that. But we do Support the principle of the bill. 


| Chief Welsh: The object of the human rights commission 

is to protect citizens of our country against abuse or whatever. 
Mmeistorically, the police forces of this country and other 
countries as well have always tried to protect the rights of 
citizens. We are very much aware of the rights of citizens both in 
law and in general. We do support that, and we certainly support a 
human rights commission. 


| Mr. Brandt: I appreciate that. Some of the presentations 
‘we have had start off by saying they support the concept of the 
bill but they have certain problems with it. I did not notice that 
Min your brief. I just want to get on record the fact you are in 
‘support of the philosophy of the human rights buie, 





| There is another area that there perhaps is some 
misunderstanding about and I would like to respond to; it is under 
the area of the bill that addresses essential duties as part of 
the job requirements. 

| I can appreciate what you are looking for there, but I can 
give you an example of a comparable kind of problem that the 
‘Ministry of Labour has, just to use our own ministry. In the area 
of occupational health and safety, it is not unusual for an 
industry to ask for or to receive an inspection and to want a 
clean bill of health with respect to safety in the work place. 


As you can well appreciate, that safety question may be one 
of acceptability at that specific time, but tomorrow the 
conditions could change dramatically. You cannot give broad, ~ 
general approval for a particular work place not knowing what 1s 
going to happen in the subsequent days to follow. 


The same is true of these essential duties. It is very 
‘difficult to define in very specific detail what those duties 
Might be, because they are evolving within your own forces. In the 
example you give in Ottawa, you indicated you took people 
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who perhaps had a substantial percentage of their time taken up 

with administrative detail or who could be office workers but who 
might be required to do field duty in the case of a riot or in the 
case of a demonstration. 


In the approach the bill has taken, our way of describing 
the essential duties is simply one of you determining what the 
requirements; are for that particular, job. That as your 
responsibility. 


For example, if an officer who was doing primarily a 
telephone function--and in many police forces, particularly the 
smaller ones, you would have a constable or whatever who would be 
doing that particular function--were required to do field duty, 
that would be an essential duty for the total job. 


If a handicapped person who could not carry out in his 
normal performance the driving of a police car or walking a beat 
or other requirements that could be part. and parceior that total 
function, obviously he would not qualify for the position. 


In a case where there is a question--and there can always be 
a question--the bottom line is that an investigation could be set 
up through a’ beardiof: inquiry. ‘That bother S syouiasl jrea bize ou 
have pointed that out in your brief. But I am not sure how we can 
get around it, not knowing exactly what -the parameters aresot whe 
job in question. ‘itis 


I used the example of the occupational health and safety 
area of concern, because it is also an evolving, changing 
Situation where you could give someone a definite okay today, 
based on your knowledge of the situation and the specifics of it, 
but that could change tomorrow. The same thing could happen with 
respect to the job categories. 


you may want to respond to that. But what I am saying is 
that in a commonsense approach to what essential duties are, in 
fact, and what would be required, there is an onus on you to 
provide that and to do that in a reasonable and just way. If a 
question came up, the board of inguiry would handle it and it is 
there for that purpose. But I do not know of any other way in 
which we can get around it which makes sense, again, dealing with 
some unknowns. 


Perhaps you may want to elaborate on your position, having 
received this information#firom the ministry/side.sof the question? 


Chief Welsh: Of course, we get into the occupational 
health thing as well, and it is working very well in our force. To 
begin with, *i£ an iofficerucamemto me tandesaid,s" Pedosnotawantato 
drive that car; it is unsafe," I would be the first one to take it 
off “the road. I could inotsagree more ‘with ;that kind fofesituations 


The occupational health thing does address these kinds of 
things for us. As a police administrator, you might say, "We 
cannot be everywhere at one time or know all that is going on." As 
a result of that, we are getting more and more information from 
the field. ethateiswasqooa thing: 
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| With reference to what you had alluded to, how do you get 
around to this kind of thing, I guess with great difficulty, no 
feet. But here again our concern is, will everyone who comes in 
be saying, "I should be hired"? Do we get into a board of inquiry 
on every case, Or can it be resolved before it gets to that? 


With the budget restraints we have, this kind of thing could 
be a real problem. I might say it could evolve into a real can of 
lworms, if you will, for us. On the other hand, if the 
investigative people took a look at the situation and saw our 
point of view, maybe they would understand and that would be the 
jema Of it. But in almost every case it could go to a board of 
inquiry, and this is a time-consuming and very costly situation. 
That is some of our concern. 


Staff Superintendent Hamilton: Mr. Brandt, you might be 


in conflict here, once again, with the Police Act; section 55 
outlines the duties and responsibilities of a police officer. He 
must do certain things. These are all his duties. 


There have been cases in the past of a police officer who 
has become handicapped and has been put into a Situation where he 
has been answering telephones or sitting at the office, and this 
is fine. But it also has been ruled that his duties are all of 
these duties as listed by statute. 


| What we are saying here is that when you say "essential 
duties," it could be in conflict somewhere down the road in the 
case of an officer who has been put into the position maybe of a 
police dispatcher; at that particular time, they are his essential 
duties. But we are saying, that is not enough; he must be able to 
lgerform all of the duties of a police officer. 


As the chief stated, there could be an instance where we 
have to pull that fellow out and perform the other functions. So I 
see some inconsistency between this bill as it is drafted and the 
duties of a police officer as listed under the Police Act. 


Mr. Brandt: I know we are running short on time, but 
gust to respond to that: First of all, there is no problem 
whatever in the police force developing a short list based on the 
most qualified candidates. The Ontario Human Rights Commission 
would not in any way interfere with your very legitimate rrqne to 
lao that kind of thing. 


| Secondly, in connection with the essential duties aspect of 
the thing, again, as long as those duties were well defined, fatr 
and acceptable, I can see absolutely no problem with it. You could 
expand those to be very inclusive, if that is what a police 
officer's duties were. 


| What we are trying to protect against is where a core job is 
advertised and where someone who is handicapped, as an example, 
applies for that job, and then there are tag-on kinds of 
responsibilities that obviously deny the person the right to do a 
rather ordinary job which becomes rather complicated, simply in an 
attempt to discriminate against that person from having his 
legitimate right to work. 
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Lis lLOsecine 


So on one end of the spectrum we are attempting to give some 
people protection obviously under the human CAgGntS Dil. ye OU cae 
the other end of the spectrum I can appreciate you want a person 
to do an adequate job. I would think in your particular 
circumstances you have very well-defined and well-accepted areas 
of responsibility that are required of an officer. I know they 
would not have to be changed under this bill. 


Chief Welsh: I think Deputy Erskine has something to say 
as well. 


Deputy Commissioner Erskine: One of the areas of concern 
that we have, particularly in the Ontario Provincial Police--and 
it may affect other large forces too--is that, with budgetary 
constraints and no growth, we always have a long list of 
applicants for positions. We are in a very good position of having 
10 applicants to every man we need. We are only recruiting to take 
care of attrition; so we do selective recruiting or selective 
selection. We are working out giving the applicants credit for all 
the. attributes,. education) andeability, bothsin writtensandforaL 
examinations and psychological testing. 


We select what we believe to be the very best candidates out 
of a great long list of people we have. In that long, list there 
are many qualified people, but they haven't as high a 
qualification, we believe, as the ones we select. So in each case 
where we don't select a man and he is qualified, are we going to 
have to set up a board to tell him why, or are we going to run 
into a time-consuming exercise to tell him why we are not hiring 
him? 


Mr. Brandt: That can be handled and expedited in a 
rather simple way through a conciliation process, rather than a 
board of inquiry. You can go through that intermediate step 
without great cost or without great amounts of time being 
consumed. 


For example, if question came up where you had two officers, 
one black and one white, both equally qualified, and the black 
officer wasn't chosen, and where a caSe might be made that the 
black potential officer felt he should be given an opportunity for 
the job, 1n that instence «it coulda o0Tto conecrulat tou. 


Deputy .Commissionex Erskines, in. thescacesolache 
selection committee that selects the officers on their 


qualifications from a long list of applicants, the selection 
committee would not know whether the man was black or white. 


Mr. Brandt: That case could be made before the 
conciivatiom boardwathen- 


Mr. Chairman: I am going to have to break in here. I 
have allowed this to go on well over time, because it is a fairly 
unique presentation and does not overlap with many other 
presentations we have had, but I will have to draw it to a close 
in fairness to the others. 
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| Again, I thank you for your excellent brief and your 
presentation, and I thank you for coming out today. 





| Chief Welsh: We certainly thank this committee as well 
for having had the opportunity to appear here today. 


Mr. Chairman: I ask committee members to watch the time 
and try to assist the chair in keeping the hearings relatively on 
schedule. Both yesterday morning and afternoon we did have one 
cancellation; so time was not a big factor. But the schedule we 
leave set for ourselves does make it a little tight and, in 
fairness to all witnesses, somehow or other we will have to try to 
discipline ourselves to keep things at least moderately on 
schedule. 


| The next witness, from the Ontario Restaurant and 
Foodservices Association, is Gerald Warne. 


| Mr. Warne: Seeing as time is running a little bit short, we 
‘will get on with the process. 

| On my extreme left is Mr. Arthur Ward of Haliburton. Seeing 
as how we are giving the province plugs today--portions of it--he 
is chairman of Tourism Ontario, which is the largest employer in 
|Ontario. 
| ry 

| On my extreme right is Mr. Richard King of Toronto, Chairman 
of the industrial relations committee of the Ontario Restaurant 
and Foodservices Association. 


On my immediate right is Mr. Douglas Needham of Toronto, who 
‘is executive director of the Ontario Restaurant and Foodservices 
Association. 


I am Gerald Warne of Kingston, president of the Ontario 
Restaurant and Foodservices Association. 


| Mr. Chairman and members of the standing committee on 
resources development, it is an honour to appear before you as a 
spokesman for the restaurants of Ontario, an industry of 12 (0.0.0 
businesses employing more than 300,000 Ontario residents. 
Collectively we are big business, but individually we are small 
commercial enterprises owned and operated by all manner of races, 
‘colours, creeds, ages ana sexes. 

\4 

As citizens and employers, we believe in fair and equitable 
‘treatment for all, including the right to be judged on individual 
Merit rather than group origin or affiliation. Our association 
endorses the new grounds of prohibited discrimination which are 
indentified in Bill 7, with the exception of family in the case of 
employment. However, we strongly condemn the removal of other A 
rights and the unprecedented powers granted unaer this legislation. 
| Bill 7 compromises some of society's basic principles, such 
as the right to counsel during interrogation, search and seizure 
only with warrant, and freedom of opinion. It is written in vague 
and subjective terms which place unreasonable burdens on employers 
with respect to understanding and fulfilling their legal 
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obligations. These burdens are particularly oppressive for small 
business, which lacks the legal counsel and management Support 
staff that are possessed by governments and larger corvorations. 


We are particularly concerned about the open-ended powers 
given appointed officials under Bild 7% Boards* of Uungury are 
empowered by section 38 to do anything to achieve compliance with 
Bill 7, a privilege that includes the imposition of affirmative 
action programs and hiring/training/promotion quotas. This broad 
power is extended further by the legalization of reverse 
discrimination) an section) 1470 Billige 


In our opinion, the government should prohibit, rather than 
condone, quotas and reverse discrimination. It is only proper that 
we outlaw and punish acts of discrimination, but it is not the 
government's role to dictate the ultimate racial or sexual 
composition of organizations and institutions in Ontario. 


Our society is great because it has rewarded people who 
display the initiative to educate and apply themselves as 
individuals. It is regressive to change this by decree and to 
reward or punish individuals because of the group into which they 
were born. This is the kind of discrimination that a human rights 
code: should prohibit. Billy 7, would) legalaze.at. 


This bill also fails to recognize abuses of the Human Rights 
Code by disgruntled individuals who register vindictive and 
malicious complaints as an act of revenge. Those falsely accused 
of infringing a right must bear extensive and humiliating 
investigations, while the accuser is free from the threat of 
penalty under this bill. 


Finally, the bill treats prospective employees unfairly, 
because it prevents employers from specifying reasonable and bona 
fide qualifications on applications or invitations to apply for 
employment. 


Our specific recommendations, in brief: 


To achieve the principles of equity, dignity and equal 
opportunity mor alls, Ball v/must) beim ewised, seo: 


Eliminate vague and subjective clauses that are open to a 
diversity of interpretation. I might sustedraw some twelLerence sco 
the essential duty discussion that took up 10 minutes. Maybe the 
word "essential" should be just stricken from the code, and that 
would make it much more clear. 


Restore and ensure recognition of basic human rights such as 
presumed innocence, right to counsel » the) right to fequal jEreatmeng 
under the law, tne right to know the allegations being made, the 
right to a timely resolution of charges made under this bill and 
protection from double jeopardy. 


7 We should eliminate the legalization of reverse 
discrimination and restore the rights of citizens to be judged on 
their individual merits. 
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Reduce the Sweeping power of boards of inquiry, including 
the power to order anything Such as the imposition of affirmative 
action programs, hiring, training or promotion quotas. 


Reduce the arbitrary privileges given the commission, such 
as power of seizure without warrant, private interrogation and the 
exclusive power to recommend a board of inquiry. 


Eliminate impractical and unnecessary restrictions on 
employers with respect to application forms, invitations to apply 
for employment, job interviews and responsibility for the actions 
Ge employees below the rank of supervisor. 


Incorporate penalties to discourage complaints that are 
mischievous, vindictive or made in bad faith. 


In the interest of brevity, rather than reading the whole 
brief I would like to underscore a few of the points included in 
the brief. I am Sure members of the committee can read most of the 
excerpts from Bill 7 and our comments on it. With that, I am going 
to slip over to page five, item (b), reverse discrimination. 


Section 14 simply trades one form of discrimination for 
another. Because an individual comes from an "advantaged group" he 
or she can be discriminated against in favour of someone from a 
"disadvantaged group." In other words, citizens lose their right 
to be judged as individuals and are categorized according to the 
racial, sexual or religious group to which they belong. Isn't this 
the kind of discrimination the Human Rights Code should prohibit? 
‘Must our children pay for the errors of their ancestors? 


We believe every person has a right to equal treatment in 
employment. Hiring, training and promotion should be based on 
experience, education and personal abilities rather than race, 
@ceed, colour, sex, marital status, handicap or ancestry. Section 
14 states otherwise. 


The nexteaitems,iwhich) Iidon't think I will dwell on, freedom 
of opinion, et cetera--probably this concept is unconstitutional 
anyway; so there is no sense wasting your time on that. I would 
like to slip down to the bottom of page six, false and vindictive 
complaints. 


Bill 7 gives complainants every opportunity to pursue a © 
grievance and receive awards and damages, but it fails to penalize 
or discourage complaints that are trivial, frivolous or made in © 
bad faith. This is a major problem under the existing code, and it 


should be addressed in the revised version. 


As it stands, the bill encourages mischievous and vindictive 
complaints which are brought for the purpose of harrassing an 
employer. This type of conduct by a disgruntled employee is the 
very thing that tends to destroy the ultimate goals of the 
legislation in the eyes of the employers who become defensive 
whenever the spectre of a human rights complaint arises. Abuses of 
the code by complainants must be discouraged. 
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The next three items we touch on--fair investigation, full 
information and timely notification of complaints--basically are 
already involved in the due process of law, and I am Sure other 
briefs have touched upon it. 


I would like to touch on the double jeopardy concept on page 
nine that is worth mentioning because, aS an employer, we will be 
defending ourselves on two fronts at once. 


The Labour Relations Board has said it will not hear 
complaints under the Occupational Health and Safety Act unless the | 
complainant first abandons his or her grievance under the relevant 
collective agreement. 


We suggest that a similar principle be codified within Bill 
7.°A person, should be required to, elects to; pursue hismor) her ) 
remedy either in arbitration pursuant to the terms of a collectiveg 
agreement or by lodging a complaint under the code. 


It is unfair to require an employer subjected to such a 
complaint to defend it on two fronts at the same time. It ‘is 
expensive and time-consuming to the employer and to the taxpayer. 


The right to know what the code means: I think Bill 7 
contains highly subjective clauses that are open to a wide variety 
of interpretations. As a result, we foresee a number of problems 
related to the implementation and enforcement of the revised code. 


The Legislature haS an obligation to tell its citizens what 
their rights and their duties are in a reasonably clear manner. 
This is particularly the case with a human rights code, which will 
affect each and every one of us. To do otherwise is an 
infringement upon our rights. 


I would like to dwell on page 10 on item (a) --unintentional 
and systemic discrimination--possibly because many other briefs 
may, not touch, on it, witnout reading sect1ons sc ana lu. slic 
interpretation and application of these open-ended sections raises 
some disturbing possibilities. 


Sections 8 and 10 seem to address systemic discrimination, 
which occurs when an employer has established a nondiscriminatory 
job qualification resulting in a work force that does not reflect 
the demographic breakdown of society. If so, the remedy should be 
education and training for the disadvantaged rather than the 
imposition of fines and damages on employers. 


Is “it the intention of the Legislature "tovmnr vice riring 
quotas and affirmative action programs on employers and to condone 
widespread reverse discrimination? Sections 8, 10, 14 and 38 give 
appointed officials the power to impose these practices. As 
citizens we demand to know if this is the intent behind these 
vaguely worded clauses. 


We touched on essential duties earlier. 
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| te would like to move right On to page 12, to the enforcement 
provisions, which we perceive to be as great a threat in this bill 


as any of the minor regulations. 


Commission powers: We strongly object to the removal of 
ministerial discretion with respect to the appointment of boards 
Mee unguiry. The current legislation gives the minister, who is, 
after all, the only elected official involved in the complaint 
process, the discretion to reject the commission's request to 
appoint a board of inquiry. Bill 7's section 35(1) removes that 
@escretion. 


The Ontario Human Rights Commission has an advocacy role 
that includes the power to request a board of inquiry and the 
responsibility to prosecute the complaint before that board. Under 
this mandate, the commission cannot be considered an independent 
body. The minister's prerogative should be restored. 


| Powers of the board of inquiry: They are given extraordinary 
and unnecessary powers in section 38 "to direct the party to do 
faeycthing that, in the opinion of the board...it ought to do to 
achieve compliance with the act," "direct the party to make 
restitution...which may include an award not exceeding $15,000 for 
Mental anguish," "order the removal of obstructions or provision 
of amenities for the handicapped" and "order the adaption of 
equipment or essential duties to meet the needs of the handicapped. 


These powers are excessive and subject to a wide variety of 
interpretation by boards of inquiry. No tribunal should ever be 
given the power to do anything in a democratic state where the 
rule of law prevails. Such absolute power is open to abuse and 
must be limited. 


The powers also duplicate or would be more properly placed 
in other legislation. Access and facilities for the handicapped in 
public places are already outlined in the Public Health Act ana 
the Building Code. The persons drafting such legislation are 
usually better qualified on such matters than boards of inquiry, 
which quite often are chaired by law professors with no practical 
skills in these technical matters. 


| If the Legislature in its wisdom decides better access and 
facilities are necessary for handicapped employees, then it should 
Make provision in those statutes rather than forcing changes on an 
individual, ad hoc and uncertain basis. 


| Awards for mental anguish: We do not understand why this 
bill has increased the amount that may be awarded for mental 
anguish threefold to $15,000 over Bill 209, introduced by the — 
government just a few months ago. Is there some measurable indicia 
of human anguish--such as the consumer price index--that has 
trebled in the last few months? 


| Onces-again, -it sis,our strong belief that persons should not 
be exposed to double jeopardy, two actions in two forums at the 
same time involving the same subject of complaint. The complainant 
should be compelled to elect where he or she will seek relief. 
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The next few pages are quite self-explanatory. I would like 
to move on quickly in the interests of time. We will pass over 
employee obligations, applications, interviews, to responsibility 
for employee actions on page 16. Without reading section 42, I 
will go into our response to it. 





As employers, we accept responsibility for ‘the’ actions or 
company officers, managers and supervisors in the course of their 
assigned duties. We cannot be liable, however, for acts committed 
by all employees or acts committed by any employee beyond the 
scope of their duties. In our view, the inclusion of nonmanagerial 
employees is unrealistic and, most important, unnecessary. AS 
individuals, they are already subject to the provisions of the 
code. 


Moreover, section 42 seems to hold the employer responsible 
for an offence, regardless of the possibility that the action was 
unauthorized, or even forbidden, by the employer. There is no 
recognition that the employee who committed the offence may have 
been violating company policy, or was away from the company 
premises or was outside company time. 


Is there not some merit in enacting a provision that would 
give an employer a defence if the employer has taken every 
precaution reasonable in the circumstances to prevent the 
commission of the offence, as the Legislature did in section 37(2) 
of the Occupational Health and Safety Act? Does not such an 
approach encourage the taking of active steps to promote 
compliance? 


If an employer has taken all reasonable steps to ensure 
compliance, and that is so found by a board of inquiry, and yet 
one of his employees commits a violation, surely it does not 
promote the interests of society to punish the employer. 


We also question section 38(4), which would require 
employers to prevent and/or penalize harassment perpetrated by 
employees. 


There are limits to an employer's power to discipline and 
discharge employees. For example, where there is a collective 
agreement, discipline can be implemented only for just cause, and 
moreoever there may be mitigating circumstances, such as 
alcoholism on the part of the harasser, which the employer must in 
aii fairness take into consideration. 


If the employer cannot punish or control the conduct because 
of existing contracts or collective agreements, it is unfair to 
hold the employer liable for failing to penalize that conduct. yet 
that is exactly what Bill 7 would have us do. 


_ We urge the Legislature, therefore, to give serious 
consideration to inserting a reasonable precaution defence in Bill 
7, aS waS incorporated in the Occupational Health and Safety Act. 


I should like to move on to the conclusion now. We have put 
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in a dissertation here on discrimination on the basis of family, 
|whaich is rather self-explanatory. 


| Pie. eh1.S position paper, we have attempted to identify some 
of the dangers and inherent unfairness that will become law if 
bees bill is passed in its current form. 


Bill 7 threatens other basic rights and grants extraordinary 
powers to appointed officials. It has been drafted in rather vague 
and subjective terms so that the average citizen would find it 
difficult, if not impossible, to determine his or her rights and 
obligations under the law. 


Bill 7 must be modified so that it will promote and protect 
human rights, not create an adversarial system where the accused 
cannot even advance the defence that "I did everything I could." 
We strongly recommend that Bill 7 be drafted in accordance with 
some of the recommendations contained in our submission. 


| Ladies and gentlemen, it is really not our intention to 
Griticize the ministry or its officers who,.in our experience as 
an association, have been dedicated and most courteous. Our 
Guarrel really is with Bill 7 itself. 


| Bill 7, with one stroke of the pen, goes further to restrict 
legitimate business activities through additional government 
controls than our American friends have gone in 25 years. Fears 
are being expressed by some American economists and the United 
States administration that the American human rights program and 
affirmative action programs in particular have gone too far and 
are having a detrimental effect on the economy. They say this 
‘should be rolled back, and still we pursue Bill 7. Anything they 
can do, of course, we can do bigger. Anything they can give, we 
me Give more. Ido not. think Ontario can afford the luxury of 
this philosophy, and we do not think that the Legislature has a 
mandate to do so. 


Again, ladies and gentlemen, I thank you for your time. 


The Vice-Chairman: Thank you very much. Are there any 
questions? 


| Mr. Brandt: Have your association members indicated to 
you any problems with the present code that you are operating 


under at this time? 


| Mr. King: No. We are really very pleased with the way 
the ministry and its officers are handling the present code. We 
are not quarrelling with the present code, except for some;areas 


that are discussed. 


Search and seizure, which are already illegitimate in the 
present code, we believe should be changed. But, aside from that, 
we believe the conduct and the approach taken by the ministry are 


excellent. 


| Mr. Brandt: That is exactly the point I wanted to raise, 
because many of the criticisms that are contained in your brief 
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are matters that are covered in the present code, the practical 
application of the code, and some Off thes Concer lis-yolsare 
expressing as to how it may be implemented under the revisions 
proposed are perhaps not one and the same. 


I think you are describing some concerns I would like to get 
into perhaps in the question period, but I guess what I am saying 
is; many o£ your sconcernssaregalrecadyepare and. parcel. of- the 
existing code, which is working reasonably well. Some of the 
modifications you have not addressed, some of the changes 7 the 
code-- > 


Mr. Kings svouare attempting to upgrade some of the 
features of the present code. For instance, if we look at reverse 
discrimination, the present code gives the ministry and the 
commission the right to waive some of the rules for hardship cases 
and problems, but the present bill engrosses everything. digg he Baten ifs 
the kind of thing we are objecting to. You are going farther where 
it does not seem necessary. 


Mr. Brandt: Not to take away fom the committee members' 
opportunity to ask questions, let me just address one in 
particular that I think is well covered in the code which you 
raised some concerns about. That is the question of malicious 
complaints against an employer. What defence does he have against 
that? 

I do not have my finger on the section, but section 31 talks 
about the subject matter of the complaint being trivial, 
frivolous, vexatious or made in bad faith or the complaint not 
being within the jurisdction of the commission, and it goes on to 
talk about other areas where the complaint can be literally thrown 
out. I think it covers your specific concerns, with respect to thar 
matter. 


Mr. King: No, sir. You are saying it may be thrown out. 
That is possible, but still frivolovs complaints do occur. They 
are occuring under the present code, and they will continue to 
occur. I do not believe that you are saying a person who makes a 
frivolous complaint is in any way going to be punished. You are 
saying that an officer or the commission has the right not to 
carry that complaint. That is all you “are ‘saying: 


Mr. Brandt: In effect, the proposed amendments in this 
code go further than the previous code in the direction you are 
Suggesting, in that in the previous code it was a requirement that 
the commission at least hear the complaint. Under this code, the 
paragraph I just read, in fact the commission can throw the 
complaint out as being frivolous or vexatious or malicious or 
whatever. I think we have really gone in the direction of what you 
are suggesting by the amendment proposed. 


Mr. King: With all due respect, sir, you, can have a 
sexual harassment complaint that your officer in all honesty 
hears. The thing is"false. It “is* vindictive #eLbG "can rin “a Mia is 
bife. Many of us have wives; and it “1s” the svind-of-tnh ing *thatecan 
cause many hardships. 
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| I believe if the person made a public statement to that 
effect or took you to the courts, you have some method of handling 
this in the courts, but these frivolous and vindictive 
complaints--these people are protected. I agree that you have the 
right to, refuse, them, but they are still protected; they can go on 
and on. 


Mr. Brandt: I have some other matters, Mr. Chairman, but 
Iwill let the committee members take their turns. 


Mr. Riddell: I want to commend you for a brief which I 
heartily endorse. I happen to think if the founders of this 
country and the people who fought for the freedom of this country 
ever knew that we were putting in rights that have supremacy over 
what I consider basic rights that they actually fought for, they 
would turn over in their graves. 


When I see we are laying down legislation to tell 
businessmen who they can hire, who they cannot hire and who they 
cannot fire--I have a businessman in my own area who finds it in 
[his best interest or in the best interest of the community to hire 
females to operate his little store, and yet some male can come 
along and put him before the human rights commission because he 
failed to hire him--I just have to wonder where in the hell are 
some of the rights of these people who have come up the hard way 
and have got a business going. 
| 
| I really commend you on your brief. It is something I am 
almost tempted to send out to my businessmen to let them know 
‘somebody is damned well fighting for them. 


(11:40 a.m. 


| Mr. Eakins: I just want to echo the concerns expressed 

by my colleague. I want to say that, having been actively involved 
as a tourism critic in the Legislature, I take very seriously the 
brief which you have presented, because you represent one of the 
largest industries in Ontario, perhaps, as we refer to you, as 
part of the second largest industry. I know you are about an 
$8-billion, if not more now, industry to this province. I know 
that your concerns are legitimate. Many of the things you have 


expressed I certainly support. 


| Especially in the hiring practices, I think an industry such 
‘as yours certainly should be allowed to run your industry and to 
Operate with the diversity you require to give people the 
atmosphere and service they deserve. 


One area, which I think you are mainly concerned with, has 
to do with the power of the Ontario Human Rights Commission. I 
Must say I support you on that, because it would give the . 
commission greater power than our Ombudsman in Ontario. Certainly 


I will have more to say on that later. 


| Would you suggest that is perhaps one of the major 
complaints you have with the bill, the power of the human rights 
Ilsommission, that it is "shall" instead of Phay, as * far abechke 


| 
| 





30 


minister is concerned, and I think the minister, in my opinion, 
should have that discretion? 


Mr. Warne: Unfortunately, to reply to that, too often 
the retort to this Kind Of Criticism is,) Yes awe have always have 
that power; we have never used it." But I am not sure too many 
people here have read the constitution of the Union of Soviet 
Socialist Republics. I had occasion to see it translated into 
English some years ago, and in two or three paragraphs I thought I 
was reading the constitution of the United States of America: the 
freedom of opinion, freedom of religious expression, thou shalt 
not be spirited away in the middle of the night except with a 
warrant in due process of law, et cetera. 


I say to you gentlemen, there is a constitution that is 
written with all the greatest intent but can be perverted and 
subverted. Certainly we have had very responsible government and 
responsible people in our government, be it the leaders or the 
civil servants, and that does not preclude that some day the 
successors may not have that same sense of responsibility and that 
this power they have may overwhelm them. 


we know the old cliché about power corrupts and absolute 
power corrupts absolutely. I feel, if we are talking about rights, 
this is the time to restrict the abuse of that power for the 
rights of the individual in Ontario. I woulda say that is probably 
the most onerous provision of the bill as it is drafted. 


The other things are a lot of vague interpretations in 
trying to be extremely broad and selective. It is difficult, I 
understand, to write legislation. I have had no experience with 
it, but I see the tremendous problems the body would have had in 
trying to come up with something that is fair and equitable and to 
bewspecific. It must be veryedrericuLe. 


Mr. Havrot: I would like to congratulate your 
association on an excellent brief. Being a small businessman most 
of my life, I realize the problems a businessman has in running 
his own business, let alone have to put up with the harassment 
that could occur as a result of, say, false and vindictive 
complaints. I feel here that the individual who is launching the 
complaint should be warned before he launches that complaint that 
he would be liable for the costs incurred. 


That would be a major deterrent. In many cases, where 
frivolous complaints come in, they should be charged with the 
costs, because in too many cases they say, "It is not going to 
cost the employer anything." But the person who is, through the 
commission, or who comes in, is getting paid by the commission, 
but you are not getting paid for the time you lose in defending 
yourself. 


_ it is costing you money not only in the operation of your 
business but also in defending the challenge that has been put 
forth before you. So I strongly feel, with frivolous and false and 
vindictive complaints, that the person who is laying that 
complaint should be told beforehand he would be subjected to the 
costs incurred if he loses. 
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| This might deter a lot of these frivolous and false 
complaints that may occur to a small businessman. I feel a small 
businessman could be harassed to no end, and business is bad 
enough today without having to put up with additional burdens on 
the shoulders of the small businessman. I congratulate you again 
on an excellent submission. 


The Vice-Chairman: Any other questions? Thank you very 


much, and I think you can sense from the committee that you have 
been well received. 


Mr. Warne: Thank you very much. 


‘The Vice-Chairman: The third witness today is the 
Canadian Organization of Small Business; Geoffrey Hale, Ontario 
\policy director. 


I would like to compliment the committee on the brief and 
direct questions to the last group. I hope we can keep that up 
iwhevever we find ourselves in a pinch, although I do appreciate 
‘there are times when it is difficult to keep on schedule. 


Mr. Hale: Mr. Chairman and members of the committee, the 
Canadian Organization of Small Business welcomes this opportunity 
to express its views and concerns on the subject of Bill 7, An Act 
to revise and extend Protection of Human Rights in Ontario, to the 
standing committee on resources development of this Legislature. 


We believe the committee has an important role to play in 
advancing the cause of human rights, not the least of which is the 
Opportunity to define and clarify certain sections of this 
legislation in order to promote a greater degree of fairness and 
consistency in its administration. 


For those of you who are not familiar with our organization, 
the Canadian Organization of Small Business was founded in August 
1979 by business owner-managers and professionals who saw the need 
lf0r a national organization that would serve as an effective force 
for protecting the interests of small business and independent 
professionals and promoting the principles of responsible 
individual enterprise. 


It serves as an ombudsman for its members in their dealings 
with public and private sector bureaucracies alike, helping 
individual members to cope with the complexities of modern 
government. One of our roles is to help parts of government where 
the right hand and the left hand may often not be in very good 


communication. 


Often there is a tremendous gap between policies as they are 
proposed or dictated from senior levels of government and the rank 
and file of civil servants who deal with the public. Sometimes the 
good ideas or good intentions of senior government officials do 
not filter through to the grass roots. Part of our effort is 
directed at harmonizing these differences. 


| Now more than two years old, COSB represents more than 4,000 
Owner-managed firms and independent professionals, about 1,700 of 
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them in Ontario. Its membership consists of retail and service 
businesses, manufacturers, profeSionals, construction firms and 
many other kinds of businesses. Eighty-five per cent of COSB's 
members have fewer than 20 employees and 97 per cent fewer than 
100 employees. Therefore, you can see that we represent a good 
cross-section of the businesses and professionals in this country. 


Our organization shares the commitment of Ontarians to the 
principles that underlie the human rights act, the dignity and 
worth of the individual and the equality of all individuals before 
God and the law. 


In such instances as individuals are unable to overcome 
discrimination and harassment under grounds prohibited by the act, 
we believe it iS appropriate that they should have recourse to an 
impartial agency of the government that can hear the facts of the 
case, determine fairly andimpartially therwrongs ‘that May ‘omimay 
not have been suffered, and offer redress to those who have been 
unfairly treated within the bounds of the act. 


Pis5 Osan, 


However, COSB is concerned that the sweeping language of 
certain sections of this legislation and the vagueness of other 
parts of the act may well be interpreted in such a way as to 
undermine these basic principles, whatever the good intentions of 
the drafters of the act and the members of this committee. 


Just asiino, criminals act. canlhevexcusediin la) cotmtwiottaw on 
the grounds that the defendant may have meant well, so the good 
intentions of the members of this committee will avail for nothing 
if. aylack of) precisionyin: the; wording, Ob tinicy aches -ellowea. to 
lead to abuses of human rights in the name of human rights. 


In this submission to the committee, COSB will address its 
major concerns in the fields of civil liberties, employment and 
the employer's right to define both the terms and qualifications 
of employment, within: thespirit of, the act,. the need for 
compensation in the case of trivial or harassment complaints 
against innocent persons, affirmative action and reverse 
discrimination, the responsibilities of employers and landlords as 
third parties to a dispute under this act and the composition and 
power of boards of inquiry, and the potential for unnecessary over 
regulation stemming from these and other sections of the act. 


I don't know what you time framework is, Mr. Chairman. We 
have at least 20 proposals dealing with sections of the act ,j-and a7 
will not read the brief that you have before you but rather refer 
to certain sections that are of greatest concern to us. 


First, in the area of civil liberties: COSB is concerned 
that certain sections of this act could be interpreted in such a 
fashion as to permit the invasion or setting aside of a number of 
basic, commonly accepted civil liberties unless Significant 
changes are made in the wording of the act. 


You have all heard comments, no doubt, on section 12 as it 
deals with possible infringements of freedom of speech. We have a 
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bill of rights in Canada, we have a charter of human rights and 
freedoms which has been proposed at the federal level, which all 
parties of this Legislature, and indeed the provincial government 
most emphatically have endorsed and promoted in spite of some 
Meolitical discussion to the contrary. 





It seems to us incongruous that all parties in this 
Legislature would be promoting the charter of rights and freedoms 
at the same time as they are paying lipservice to human rights 

through this legislation and then including a section such as 
@ection 12 in the bill. 


Recently a member of the Ontario Human Rights Commission 
Sent letters to newSpapers, radio stations, television stations 
around the province urging them not to give coverage to certain 
kinds of organizations which we may have very little use for but 
which still are protected under this principle of freedom of 
speech until such time as they break the laws of this country. 


I have spoken to a number of editors, managers of radio 
stations, people who are themselves independent business people. 
Their response was that they felt this was not a proper exercise 
of the moral authority of the commission in what they viewed as an 
attempt to dictate the contents of legitimate publications under 
ime act. 


| Poievorett. that, under, sections2s Of “this act, “shouid “a 
complaint be laid against them under section 12 for covering, say, 
the Ku Klux Klan and allegedly promoting the ideas of the Ku Klux 
Klan--although I very much doubt there are many newSpapermen in 
‘the province who would do that--they could have all government 
‘advertising withdrawn from their newSpapers or their radio 
‘stations. That is a tremendous power with tremendous potential for 
fabuse. We don't think it should be in this act. 


Section 9, the definition of harassment as engaging in a 
course of vexatious comment or conduct: In the absence of a 
‘precise definition of the extent to which a particular “course Of 
conduct must be pursued to be considered vexatious, and the degree 
of responsibility of the complainant to make this fact known to 
‘the respondent, this section could result in a field day for 
litigants. 


| you have all heard suggestions of the kinds of frivolous 
complaints that could be made under this section; and we believe 
‘that, while the section has a valid place in the act, a greater 
degree of precision is required in its wording. 


| The right of entry and search without warrant under section 
-30(3) has been dealt with at great length by others appearing 

‘before this commission. We would support the call made by a number 
of groups to amend this section to conform with the present legal 


requirements for search warrants. 


| We feel that it is rather incongruous that the Ontario Human 
Rights Commission has powers over and above those even enjoyed by 
our police forces in pursuing criminals. The average Ontarian is 

not a criminal and does not want to be treated like a criminal on 
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the whim of an embittered employee or a member of the human rights 
commission or its staff. 


Section 30(3)(c) provides for the commission to remove any 
evidence or documents that it may consider relevant to its 
investigation and to return them promptly to the person who 
produced or furnished them. The word nPLOMpPELY, @ls aavery 
open-ended thing. An accountant may promise to return your books 
promptly at the end of the fiscal year and take two months to get 
around to making up your financial statements and return your 


books. 


This is a major problem that many small businesspeople have. 
Many government departments are not known for the speed with which 
they process matters dealing with small businesspeople. We would 
urge that a specific time frame be laid out in the legislation and 
that, given the modern photocopying and printing capacities that 
are enjoyed in this government, three business days is a 
reasonable period of time for documents to be held for copying or 
the making of extracts. 


The. right. to. legal cotinsel. under, section 30(3) (a): Tt is Cum 
understanding that the original intent of this subsection was to 
permit employees of the commission to exclude people whose 
presence was unwelcome to a person being questioned by them during 
an investigation. All well and good. We would suggest, however, 
that this section may be interpreted in such a way, in the absence 
of words to the contrary, as to exclude legal counsel, members of 
families, or, in the case of people who do not speak English too 
well, interpreters. 


We would suggest that the section be amended to permit any 
person who is not objected to by the person being questioned to be 
present at questioning by employees of the commission. 


Section 8 and section 13 give us some cause for concern as 
well. The sweeping and imprecise wording of these sections, that 
no person shall infringe or do anything that results directly or 
indirectly in the infringement of a right under this act, 1S an 
invitation to the abuse of civil liberties and the basic 
principles of common law. It is almost as if individuals charged 
with a complaint under the act are being required to prove 
themselves innocent of the charges against them, rather than the 
crown being required to prove them guilty. 


I think the presumption of innocence is something that this 
society cannot dispense with, if we are to maintain a proper 
balance in law and in power between the individual and the state, 
regardless of the good motivations of the people who are promoting 
this section.. 


We have a number of concerns also as regards sections of the 
act that define the terms and conditions of employment. Section 
4(1) states that every person has a right to equal treatment in 
employment without discrimination because of race, ancestry, sex 
and all the other qualifications laid cut in this act. we cupcoue 
that section. We believe that it is an important principle on 
which our society ought to be based. 
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| However, in certain cases, the absolute application of this 
section to applications for employment may lead to difficulties 
that were not originally foreseen by the persons who drafted this 
act but which may occur regardless. 
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The definition of record of offences applies to persons who 
have committed provincial offences or offences in respect of which 
pardon has been granted under the federal Criminal Records Act. We 
agree with the provision as it applies to pardons for federal 
offences. However, the section dealing with provincial offences we 
believe needs certain amendments. 


The act's absolute wording in this matter gives rise to the 
concern that this section may be applied in such a way as to 
require employers to choose between complaints of discrimination 
and costly charges of negligence should the person be hired and 
then relapse into criminal behaviour. 


| The best example that might come to mind is that of somebody 
who applies for work with a trucking company, or taxi company, or 
courier company, in which he has to do a lot of driving as a major 
l@endition of his employment. If that person has a string of 
driving convictions, especially drunk driving convictions, who in 
his right mind would put that person behind the wheel of a car or 
ilmeuck as a matter of right? 


COSB recommends that this section be amended to require 
persons found guilty of an offence under any provincial enactment 
tO avoid any recurrence of the offence for a period of not less 
than three years after the expiration of the original penalty. 
This would give a clear indication that potential employees and 
tenants have passed a probationary period and are less likely to 
abuse their responsibilities. 


COSB further recommends that the committee ask the Minister 
of Labour to enact regulations establishing reasonable grounds for 
the consideration of a record of offences in determining bona fide 
qualifications for employment or accommodation following detailed 
consultation with representatives of the private sector and other 
interested parties. 


| We believe that there are certain sections which simply 
cannot be dealt with through a broad sweep in legislation and that 
certain qualifications are necessary if this nighktiris noebeconbe 
used to the extreme prejudice and disadvantage of the average, 
law-abiding, well-intentioned citizen of Ontario. 


COSB wholeheartedly endorses the inclusion of handicapped 
persons within the Human Rights Code and shares the commitment to 
creating a climate of equal opportunity for them in employment and 
other areas of life so that they can live as an integrated, 
self-respecting group of individuals within society. COSB Supports 
all reasonable steps to promote an improvement of public attitudes 
towards the handicapped and their evaluation on the basis of their 
individual abilities, aptitudes and character, rather than that of 


Outdated stereotypes. 
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However, the terms used in the definition of handicapped in 
section 9(b) and the qualifications for the employment of the 
handicapped required under section 16, and orders of boards of 
inguiry for modification of premises under section 38 are 
sufficiently varied that they do not give adequate guidelines to 
employers as to the requirements and consequences of the act. They 
leave employees completely at the discretion of employees of the 
human rights commission and at the discretion of the decisions of 
boards of inquiry. 


We recommend that the committee recommend to the Minister of | 
Labour that these sections be suspended pending the drafting of 
more specific regulations governing their application and that 
these regulations be drawn up with the co-operation of 
representatives of the private sector and organizations of 
handicapped persons, the purpose of which would be to determine 
such areas as essential duties and essential qualifications in 
employment, and the definitions of undue hardship, which we will 
deal with in a later section ofpeierpprice. 


Section 22 on employment interviews has given us some cause 
for concern as well. The wording of the section is somewhat vague, 
but it could be implied--and this has not been contradicted by 
members or representatives of the Ontario Human Rights Commission 
to whom we have spoken--that this section could be used to require 
employers who have received a great many applications for 
individual job vacancies_to provide personal job interviews to all 
persons applying for a position. 


Imagine, if you will, the person who puts out an ad for a 
job and receives 200 responses. Is that person supposed to 
interview 200 people if he is just looking for one individual? 
Normally, employers will draw up a short list of people who seem 
to have the most extensive gualifications for the job. That short 
list will be based upon a written résumé or other information that 
is voluntarily supplied by the job applicants. 


In the case of handicapped persons, most of the time they 
are not going to tell you about their handicap if they write or 
telephone in for a job. On that basis, how is the employer 
supposed to have discriminated against them if he doesn't know 
about their handicap before not giving them an interview? This 
seems to us to be a catch-22 situation. 


COSB recommends that employers be permitted to establish a 
short list for interviewing purposes in cases where a substantial 
number of applications are received for one available position. In 
these cases they should not be subject to contravening the act. 


Other groups appearing before this committee have referred 
to the need for protection from and compensation for the costs 
incurred as) a result\-of vexatious),s vindictive, Jandemalicicus 
complaints. 


In the field of human rights as in any other area of, the 
System of justice, justice must not only be done, it must be seen 
to be done. It must apply equally to all parties in a dispute, 
whether the dispute is between a large corporation and an 
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individual largely without means or between a small business or a 
landlord and the enormous power of the state. 


The frequency with which trivial or harrassment complaints 
are made against employers under the present act has given our 
members much cause for concern. I spoke with a gentleman in Guelph 
last week who had been subjected to two frivolous complaints from 
the same individual in a matter of months. Employees of the 
Ontario Human Rights Commission had investigated the complaint 
thoroughly and determined both times that the application was 
| frivolous. 


That employer estimated the cost--without having to go 
\before the full commission at all--simply in his personal time, 
that of members of his staff, and other employers who were 
questioned, at $7,500 for those two complaints. That young man is 
still on staff there. The employer commented to me, "I'll make him 
Wapusetul member of ‘this team if it kills me," but it's a horrible 
price to pay because somebody has an inferiority complex. 


| If the commission and its mandate, and that is to say the 
very nature of government involvement in the protection of 
individual rights and freedoms, are to be respected by Ontarians, 
the government and this committee must guard against the 
temptation to confer upon the commission and its employees the 
status of a relationships police or a thought police. 


| Under section 31 the commission may refuse to deal with 
lcOmplaints or subject matter that is trivial, frivolous, vexatious 
Or made in bad faith. Discussions with representatives of the 
commission, members of our organization and the general public 
‘indicate that this right is indeed exercised from time to time, 
‘though not without considerable inconvenience sometimes to those 
against whom the complaint has been lodged. However, the members 
of the commission are fallible, their employees are fallible, and 
despite their best efforts and best intentions, frivolous or 
Malicious complaints may get through the screening devices that 
are used to prevent them from going too far. 


Under the act as presently written, neither the commission 
nor a board of inquiry established by the minister has the power 
to award costs to a respondent who has been exonerated of all 
charges against him or her. Bearing in mind that under sections 38 
and 41 a respondent may be fined up to $40,000 in constructive 
damages and awards for mental anguish, this very fact may be a 
disincentive to individuals or companies charged under the act to 
defend themselves from false, frivolous or malicious complaints. 


There is a heck of a downside risk there. If you stand up 
for your rights you could have the book thrown at you and incur a 
lot out of pocket costs doing it. We find that a lot of small 
employers will knuckle under to that kind of unfortunate situation 
Simply because they don't have the time or the money to stand up 
for their rights. Yet in these cases the complainants may have 
their full costs paid by the taxpayer in order to protect their 


human rights. 


This is not equal justice under law. It provides 
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irresponsible persons with a legal club with which they may 
harrass persons who have offended them for any reason with virtual 


impunity. 
E22 LO soem. 


If a person were to lay a frivolous Std tis ap icourtroOt awe 
or send their local police and fire departments on a wild goose 
chase after some imagined fire or crime, they could be assessed 
court and legal costs or charged with public mischief. There 
should be a deterrent within this act to prevent irresponsible 
individuals from engaging in public mischief, financed by 
taxpayers' money under the auspices of the Human Rights Code. 


We would suggest that this kind of award could take two 
forms: First of all, an award at the discretion of the commission 
at the expense of the complainant to make up out of pocket costs 
resulting from time out of work or legal and accounting costs. But 
if a plaintiff in the judgement of the commission or board of 
inquiry, should be found incapable of discharging all or part of 
this sum during a specified time period, we believe that there 
should be a special compensation fund similar to the criminal 
injuries compensation board established to help compensate victims 
of this kind of harassment for the costs incurred in defending 
themselves. 


The question of affirmative action is a touchy one at the 
best of times. Our organization recognizes that certain groups in 
Canadian society may for a time suffer relative economic and 
social deprivation as a result of the inability of their members 
for whatever reason to take advantage of the opportunities for 
education, career advancement and economic achievement that many 
of us take for granted. 


We believe that the state may be able to encourage the 
efforts of individuals to break out of patterns of deprivation or 
overcome social, economic and cultural barriers to opportunity. 
This is already being done in many areas through training support 
programs, employment incentives, educational programs and many 
other programs. 


These programs have in common the fact that they provide 
assistance to individuals who are willing to make the effort and 
they do not have a coercive character. They are not implemented at 
the expense of the people who are supposed to provide them with 
these opportunities rather they provide them with an incentive to 
provide these opportunities. 


However, we are concerned that by promoting the concept of 
group rights at the expense of individual rights, governments may 
change the concepts of affirmative action from that of removing 
artifical barriers to employment and career advancement by means 
of education incentives to a coercive system relying on numerical 
guotas, guidelines or targets which have nothing to do with 
individual merit. In fact, they are a negation of the principle of 
merit in employment. 


COSB is aware of the protests and promises that the Ontario 
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government will never impose systems with numerical quotas or 
targets on employers as remedies for alleged discrimination. We 
regret that there is nothing in this act which would give that 
lmeomise the force of law. 





Rather than going into our concerns about section 14, 
affirmative action, at length at this time, perhaps we will await 
any questions that you may have at a later time. However, we would 
stress that this section would tend to undermine individual rights 

and the principle of merit in employment, if interpreted in any 
way Similar to the programs initiated and pursued with such vigour 
in the United States. 


TO do so, to use employment quotas as a means of creating 
equal opportunity or rather an equality of results by statistical 
groupings, would be to deprive some individuals of their right to 
equal treatment in employment or accommodation because of their 
|race, sex, national origin or other superficial characterisitics. 
In a word, reverse discrimination. We believe that such an outcome 
-would be a perversion of the intent of this act and would 
|inevitably result in a loss of respect for the law and for those 
who enforce it. 
| 
| We recommend therefore, that section 14 be amended to 
‘categorically exclude the possibility of the commission promoting 
reverse discrimination in employment through the use of numerical 
targets, guidelines or quotas in promoting the hiring and career 


advancement of members of protected groups under the act. 
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The question of third party responsibility dealing with 
‘sections 38 and 42 is also one that gives us concern. Without 
going into this question in great detail at this time, we believe 
that most employers will do their level best to prevent employees 
from mistreating one another, infringing on one another's human 
rights. In most cases, where they are not capable under their own 
authority or under collective agreement of doing that a request 
for sanctions by the commission is not going to do a great deal 
either. 


We request that employers' responsibility be limited to the 
lactions of supervisory officials in the direct performance of 
their duties and take account of any policies that may be laid 
down by the company to prevent discrimination in the work place. 
| 
| The composition and powers of boards of inquiry are also a 
Matter of concern for us. We believe that the minister should have 
the right to appoint a board of inquiry at his discretion, rather 
than this right being limited to the human rights commission. This 
would be one way of screening out the further pursuit of frivolous 
or malicious complaints. We believe the boards of inquiry should 
be set up in much the same fashion as grievance arbitration boards 


under a collective agreement. 


| If you are asking somebody to determine what the essential 
qualifications for hiring should be or what the essential . 
requirements of a job are, you do not want somebody to be making 
that decision who does not have the foggiest idea how your 
business operates. We would suggest that boards of inquiry be 
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composed, as are many grievance arbitration boards, by the 
designee of the respondent in the case, the designee of the human 
rights commission or the plaintiff as the case may be, and a 
mutually acceptable chairman who may be judged impartial anda 
capable of making competent judgements under the vact. 


We also recommend under section 38 (3) that the minister 
draft regulations to precisely define questions of undue hardship 
as they relate to structural modifications which may be required 
to permit access by the handicapped. We recommend that these 
regulations exclude businesses with fewer than five years in 
business from the application of this section on the grounds that 
these businesses very often occupy outdated premises which would 
cost a great deal to modify. They also have the worst survival 
record of any set of businesses. We do not think it is reasonable 
that survival rate should be made any worse. 


we believe it should exclude businesses with fewer than 20 
employees if they are in a net deficit position. If companies 
already owe their creditors more than they have in assets, it is 
quite likely that any extensive modifications to their premises 
would put them in an even worse financial position. 


We recommend that businesses that have suffered at least two 
consecutive years of financial losses also be excluded; and that 
in cases other than the above, the board of inquiry consult with 
the bank manager of the business and other appropriate financial 
advisers to determine whether the expenditures required by the 
board's order would place undue strains on the firm's financial 
and credit positions. 


In conclusion, COSB appreciates the opportunity to have 
appeared before this committee to express our concerns that the 
human rights act be framed in such a way as to avoid infringements 
of civil liberties in the name of human rights and to prevent, 
wherever possible, the unnecessary increases in regulation and 
administrative complexity that are so often an unwitting byproduct 
of such legislation. 


In discussions with representatives of the Ministry of 
Labour and the human rights commission, we were informed that the 
interpretation perceived upon reading and rereading this 
legislation was not the actual intent of the bill. Unfortunately, 
unless the actual intentions of the government and Legislature of 
Ontario are clearly articulated in the actual wording of the act, 
they may count for relatively little in the actual implementation 
and administration of the act. We therefore urge the Minister of 
Labour to review and redraft the proposed act, taking into 
consideration our comments on these specific areas of Bill 7. 


The Vice-Chairman: Are there any questions from the 
committee? I guess that's it. 


12 -2osoeme 


Thank you very much for your presentation. Again a number of 
the comments that you have raised and your concerns have been 
talked about by the two earlier presenters this morning. I know we 
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have received a number of them previously and a number of us share 
many of the concerns you have stated. I think we feel some of your 
concerns Mr. Brandt clarified earlier, but certainly they go under 
continued review. 


Thank you very much for the time and the obvious effort that 
you have put into preparing and presenting on this brief. 


Mr. Hale: Thank you very much, Mr. Chairman. 


The Vice-Chairman: The last witness this morning is 
Parent Finders Incorporated and I believe the spokesman for the 
group is Mr. Edward Mercer, vice-president. 


Has everyone received a copy of this brief? Okay, sir, you 
can start any time. 


Mr. Mercer: I would like first to introduce Mrs. Mary 
Jane Brinkos, who is president of Parent Finders Incorporated. 
This morning is the first time that Mrs. Brinkos and I have hada 
meeting of minds and I think I can be satisfied in saying that we 
have a consensus. 


Mr. Chairman and honourable members of the standing 
committee on resources development, we represent Parent Finders 
Incorporated, which is a volunteer, nonprofit, nonfunded 
organization with a program of search for all members of the 
adoption triangle--the adoptees, birth families and adoptive 
families. Our membership consists of adult adoptees, fostered 
adults, birth families, adoptive parents and concerned 
individuals. The Parent Finders organization is incorporated under 
Ontario law. 


Since Bill 7 is An Act to revise and extend Protection of 
Human Rights in Ontario, the Parent Finders organization has a 
prime interest and concern in representing the interests of all 
those persons directly involved in the adoption process in Ontario. 


The matter of human rights is a complex one and this fairly 
evident in the proposals set forth in the bill. It would seem that 
if we do no more than identify and clarify human rights, we are 
able to stand on firm ground. Once we arbitrate, qualify, quantify 
and compartmentalize these rights, the ground seems less stable. 


| Within the proposed Bill 7 are 11 paragraphs dealing with 
the various examples of discrimination to be prohibited. The ll 
Paragraphs have been enumerated on the face of this brief. Parent 
Finders wishes to speak specifically to three of the prohibited 


areas; namely, ancestry, age and family. 


In our view the word "ancestry" looks in one direction only. 
It protects the person from his or her forebears and is probably 
meant here in terms of racial origin. If so, it would seem more 
appropriate to change the wording to race, racial -.origin , et 
cetera. If "blood relationship" were used instead of "ancestry," 
the legislation would permit the matter to be considered in both 
directions. The child would be protected from discrimination for 
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reasons of his antecedents. The senior would be protectea from 
discrimination for reasons of his descendants. 


With reference to the use of the word "age," the suggested 
shift from the present prohibited discrimination in the 40 to 65 
age range to the 18 to 65 age range is certainly an improvement. 
However, age designations appear to be discriminatory in 
themselves and run counter to the idea of no discrimination on the 


basis of age. 


If juniors, intermediates or seniors need protection from 
discrimination or exploitation, such protection should be 
independently spelled out. Age is a basic ingredient sim Ba list), 
and in the proposed federal charter of rights to the constitution. 
It is important that we do not contravene either of these proposed 
statutes. 


Use of the word "family" in the list of prohibited grounds 
of discrimination is a bit unclear and it is difficult to 
understand what purpose it serves. Does the word "parents" 
encompass any relatives, such as grandparents, uncles, aunts, 
brothers, sisters, cousins or other relatives or guardians? We 
suggest that "blood relationship" better fulfils the requirement 
as in the case of ancestor above. : 


In part II, headed "Interpretation and Application," under 
9(j) Parent Finders is coneerned with the exemption applied to 
government services, such as "a levy, fee or tax imposed or 
authorized by law." Perhaps this is because we are misinterpreting 
the intent of this exception to the rule. However, there is 
apparent here some inference that either discrimination is not 
possible in the dispensing of levies, fees or taxes, or else the 
. government does not have sufficient confidence in the proposed 
legislation’ to: adapt alt withinsthe,publiesgsery tice. Wemec achat 
governments should comply with their own legislation and ask that 
this committee address itself to this matter. 


Human rights is about human conduct and interpersonai 
relations. Our organization supports completely and absolutely the 
principles outlined in the preamble, dealing with the inherent and 
inalienable rights of individuals. In fact, human rights, 
including adoptees' rights, is what Parent Finders is all about. 


If we were to make one single suggestion relative to the 
preamble, it would be to replace the United Nations' phrase 
"Universal Declaration of Human Rights" with our own Ontario 
declaration of universal human rights. 


We appreciate the opportunity that has been afforded to us 
to present our views to this committee. We hope our participation 
has been fruitful, and welcome any questions you may have. 


I have prepared a brief that I would wish to convey to you 
personally, and Mrs. Brinkos has one as well. We have not had the 
opportunity to have it prepared in this manner. It is quite 
possible that we can provide copies of what I wish to present, but 
it isi inwthe nature: of ran, application vot (thisspaneicular uwaatten 
brief, sand =1tvmay help totcharify @agbiteas swell: 
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The directors of Parent Finders Incorporated appreciate the 
@erorts of Mr. Richardson, clerk of the committee, in finding this 
time slot for us, and welcome this Opportunity--this is somewhat 
redundant. 


Dr. Elgie, as Minister of Labour, and his staff, along with 
this committee, have responded to an exceptional legislative 
challenge; namely, to tie in human rights with rules for the 
marketplace. 


| Allowing for this, we feel that Bill 7 has evolved 
remarkably well, and is a well-intentioned document. 
Notwithstanding the ministry's success in blending these elements, 
jm teel it’ is all the same wearing two hats. If you will pardon 
this judgement call, the ministry may agree with us, or even go 
further and say it iS wearing more than two bonnets. 


12:30 p.m. 


) 
i 


Parent Finders agrees with Dr. Elgie that Bill 7 represents 
progress and to that end we are anxious to see it succeed. As 
noted in our written brief, human rights are priority number one 
with our organization and section 44(2) which provides that this 
act takes precedence over other acts tends to support our position. 


| Monthly meetings of Parent Finders deal with problems that 
arise from the adoption process and groups such as ours in all 
‘jurisdictions of Canada and the United States entertain the many 
concerns of adoptees. 


| The deepest and most prevalent concern across the continent 
is the achieving of open records. In England, Scotland, Israel and 
some states in the United States, records are opened for adult 
adoptees. In Finland, records are opened for citizens of all ages. 
In many parts of the world, such a thing as sealed records is 
unheard of. In Canada and in parts of the United States, vital 
statistics and child welfare acts as we in Ontario know them are 
products of the past 60 years. 


| On May 28, 29 and 30 of this year, Mrs. Brinkos, three other 
Ontarians and I attended the American adoption congress held in 
Kansas City, Kansas. Mrs. Brinkos gave the concluding address on 
that occasion. The general consensus from the congress was that 
the new wave adoption program of the past 60 years, locked in as 
it has been with sealed records, has reaped the whirlwind. Leaders 
of the movement to break the stranglehold of closed records are 
psychiatrists, psychologists, paediatricians and social workers. 


| Peterence under section 3 of Bill 7 deals with contractual 
arrangements. In contracts in Ontario dealing with thers: 
relinguishing or adoption of a child, the signatures ene judges and 
birth or adoptive parents are attached. The principal participant, 
the child, is not a signatory to these contracts and, in effect, 
is not considered to have any contractual rights. The child's 
presence, independent representation or written consent play 
little if any part in most cases of adoption. The record has to be 
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one of the most flagrant violations of human rights either here in 
Ontario or elsewhere. 


How does this issue relate to Bill 7? It relates in general 
terms to the points developed in our written brief. Specifically, 
and I refer to the fee factors described in part two under section 
9(}) as an exception, the fee authorized by law in the case of the 
Vital Statistics Act is improper and discriminatory, as it denies 
vital information to the adopted child, information freely 
available to foster and other children. 


The question of discrimination on grounds of handicap has 
special meaning for adoptees. Latent or recessive diseases of the 
blood can pose a serious health threat to adoptees denied access 
to the medical history of their birth families. Huntington's 
disease, sickle cell anaemia, are examples of such blood-related 
diseases. 


Currently, the attention of Americans is being directed to 
the case of Jim George of Kansas City, Missouri, a ViICtimeos 
chronic myelocytic leukemia. His one hope is sealed within his 
birth records. A blood relative, if known, could provide him with 
the bone marrow necessary for his survival. Two actions in the 
Missouri Supreme Court have partially unsealed the records. 


Jim George's fight to stay alive points up the moral dilemma 
in the adoption process and challenges the concept of sealed 
records. Section 9(3), part) Tl, of BELL 7, hasy-to be reviewed mosec 
carefully. One can no longer expect exceptions or exemptions to 
human rights to be viable in today's society. 


I would like to turn the remainder over to Mrs. Brinkos. 


Mrs. Brinkos: Mr. Chairman and members of the committee, 
Mr. Mercer has summed up the position of Parent Finders very well, 
but I have one guestion that I would like to ask the committee, 
specifically dealing with part V, section 44(2): "Where a 
provision in an act or regulation purports to require or authorize 
conduct that is a contravention of part I, this act applies and 
prevails unless the act or regulations specifically provide that 
its to apply notwithstandingmchissactia. 


Then it goes on to say that within two years, other acts may 
be excluded from this act or may override this act. On what basis 
are you going to decide which acts may be excluded from the human 
Liguecmacty 


The Vice-Chairman: Unfortunately, Mr. Brandt just 
stepped out for a telephone call. Do you wish to comment on that? 


Mr. Browne No. 


The Vice-Chairman: I believe Mr. Brandt is coming back 
and I do not feel that I am really in a position to make a 
statement on that at this time. If Mr. Brandt is not back in time 
before we close off here, he can meet with you privately and 
possibly make some statement in that area. 
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Mr. R. F. Johnston: Mr. Chairman, the committee will not 
‘be making that kind of decision. 


Bie.e bLinkos;:-i am sorry? 


| Mr. R. F. Johnston: The committee will not be making 

Manat kind of decision. That would be made by the various ministers 
and ministries. They would then be bringing forward, in cabinet I 
\presume, the arguments for exclusions. That will be after this 
committee stage is completed. 


Mr. Renwick: Once your request has been on the record, I 
am certain that Mr. Brandt will give some consideration to it and 
Metl be in touch with you about it. I do not think there is any 
problem that way. 


Mr. R. F. Johnston: Your questions have been raised by 
others in terms of what is the tendency going to be. Is it going 
mo be to try to exclude other acts or is it going to be to 
generally try to accommodate? Yesterday, Mr. Brandt indicated the 
attempt would be to have all other bills accommodated within this 
Wartl and not to be attempting to find exclusions. But he will 
answer more fully later. 


| Mr. Mercer: This is a matter of reservations that are 
Mepeowinerespect to future legislation and it is a bit difficult 
for anyone to decide this point at this juncture. I think Mrs. 
Brinkos has in mind the fact that perhaps the government has some 
idea of the nature of some reservations which might apply here. 
She is interested in knowing what these possibly might be. 


The Vice-Chairman: Any questions from any of the 
‘committee members? Thank you very much for your presentation and 
coming to meet with us here today. We appreciate your efforts. 


Mr. Mercer: We reciprocate. We thank you very much. 


| The Vice-Chairman: This will adjourn this portion and we 
will be back here again at two o'clock. 


The committee recessed at 12:39 p.m. 
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The committee resumed at 2:09 p.m. in room No. 151 


THE HUMAN RIGHTS CODE 
(continued) 


Resuming consideration of Bill 7, An Act to revise and 


-extend Protection of Human Rights in Ontario. 


Mr.-- Chairman: I recognize a quorum. The first group 
before us is the Canadian National Institute for the Blind. We 


thank you very much for being on time. This committee always 
| starts on time. 


I am not sure who is speaking--Paul Pellman. Paul, maybe you 


could introduce the people with you for Hansard? 


Mr. Pellman: Miss Robinson will be doing that. 
Mr. Chairman: Okay. 


Miss Robinson: Good afternoon, Mr. Chairman, members of 


the committee and ladies and gentlemen. My name is Joan Robinson. 
meeom a librarian and I am also a board member of the Ontario 
division of the Canadian National Institute for the Blind, as well 
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aS chairman for the public education and advocacy committee. 


Let me introduce you to my colleagues. To my right is Paul 


“Pellman, a lawyer and also a board member. At the far end of the 
table is Euclid Herie, executive director of the Ontario division 
Meee the CNIB. Right next to me is Cathy Irvine and she will be 


assisting us this afternoon. 


Mr. Chairman, I would like to provide you with a copy of our 


brief. I would like to refer to the brief so could you open it to 
‘page three where it deals with discrimination. I assumed you do 


not read Braille. 


Mr msichairman: “Nop! Is-ami:sorryi Iedo> nots Mayben lawiltshave 


to brush up on it. I might surprise you some day. 


Miss Robinson: Under these circumstances I think that we 
‘should be able to make a reasonable accommodation to you and to 


the members of the committee by providing print copies of the 
|\Drief. 


| We appreciate this opportunity to make a public presentation 
Me our ‘position concerning Bill 7. We have been active 
Participants in the Coalition on Human Rights for Handicapped in 
Ontario and support their recommendations which were presented to 
‘you on June 9 and which have been compiled in a brief that was 


Submitted at that time. 
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Our contribution, however; iS, to .try. and, represent @ 
specific constituency. Their concerns are not unlike those that | 
are represented in the coalition report. After reviewing the bill } 
now before you, we would like to indicate that we support them 
policies and intentions as set forth. We wish to endorse the well | 
considered .and-highly appropriate position that has been takeg 
which is of course important during this international year. 


We wish to extend our ‘congratulations particularly to Dig 
Elgie and ito’ both opposition "parties, jwhopihave; promoted and 
supported this policy. 


Our concerns however, are with the particular wording of 
this document. We wish to be able to secure the human rights of 
visually disabled people in Ontario. 


An individual who is™ conE~ronted with a visual ‘disability ome 
also confronted with the challenge of having to adapt to the 
specific visual limitations that are ,inherent. in.-his.,or heg 
GrsabLllicy. 


Under the terms of present legislation, this means that 
someone who iS viSually disabled cannot see what an average person 
sees at 20 feet. So it is Significantly limited considering that 
here is an individual who can probably see 2,200 feet. There are 
all kinds of specific distinctions under those terms from someone 
who can cope quite well with magnification aids and read print, to 
someone:» who |has, ino Light = (perception at ial. sornmsigniticant ae 
limited fields so that the perception that they do..have igs 
restricted, 


An individual must become independent, self-reliant, 
confident, competitive. In order to achieve this goal they must be 
willing and able to seek the rehabilitation services that he or 
she requires. These are most often seen in terms of library 
services, adjustment to blindness, mobility training, social 
services, any number of services. The Canadian National Institute 
for the Blind and many other organizations are able to provide 
these. 


Assuming that the individual is able to meet this challenge, 
to adapt to his or her disability, is able to seek training, so 
that they may be able to pursue gainful employment, the individual 
is still confronted with the greatest obstacle that his disability 
may presenti ~and) thatosiseethemsobstacleuiofpapubbiicksopinzon wang 
attitude. This most commonly manifests itself “in the form o@ 
discrimination and misunderstanding which creates a barrier to the 
individual's full integration. 


Most commonly a person who is blind is confronted with this 
type of discrimination when he or she is seeking employment, goods 


and services, seeking to use public facilities, seeking housing, 
education, employment. 


. Consider just for a moment what you would do under specific 
Circumstances which I will detail now. I would like to present you 
with a series of case studies which may broaden your understanding 
that someone who is visually disabled confronts. 
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| For instance, place yourself in the position of a man who is 


(possibly 18, who has just graduated from the W. Ross Macdonald 
Waenool “for the Blind, who is using a guide dog and who is 
travelling by bus to Toronto where he wishes to seek employment 
and accommodation. For the time being, he will be staying with 
relatives when he arrives in Toronto. Someone assists him to 
acquire a cab so he can go to his destination and the cab driver 
refuses to take him because of his dog. The cab driver allows no 


animals in his cab and is afraid the dog will shed hair and so on, 
and make a mess of his cab. 


Consider the circumstance of a young woman who is seeking a 
place to live. She finds an apartment which is close to where she 
works but is refused accommodation because the landlady feels the 
\woman will have difficulty using the stairs in the winter, that 
she may be more prone to accident, that she may be a fire hazard 
because she will not be able to see the burners on her stove, for 
instance. 


Consider the situation of a young man who is an executive, 
who earns $50,000 a year, represents an association, who applies 
for disability and life insurance. Insurers feel this individual 
is a high risk and they will not insure him. 


| Consider the situation of a young woman who has just 
graduated from the school of social work at the University of 
Toronto, who has placed well in her class and who wants to be 
employed, is looking for work and is refused several times because 
the employer feels she will not be able to handle the case load, 
she will not be able to write reports and to go through the high 
amount of material that she must be able to read. 


Consider a young woman who is a dictatypist, who has worked 
for CNIB but wishes to broaden her employment experience. She 
types at a high rate, goes to an employment agency and requests 
‘they take her on as a client. They refuse becasue they feel she 
lwall be unable to do all the tasks in the job description for a 
dictatypist. 


| My concern in presenting these case studies is to indicate 
that the present wording of the bill now being reviewed is not 
tight enough to protect the human rights of my constituents, and 
that we would like to guarantee the rights of visually disabled 
people in Ontario. 





| I urge and appeal to you as legislators to review the brief 
that has been presented by the Coalition on Human Rights for 
Handicapped in Ontario to endorse and include the recommendations 
Made by this group so that visually disabled people in Ontario can 
enjoy full and productive lives. 


| RtPL hes poinvy or should? likes to *turn~’the discussion over to 
Paul Pellman who will be reviewing the technical wording of the 


bill now before you. 


2:20 p.m. 
| 


Mr. Pellman: Mr. Chairman, ladies and gentlemen, this 
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afternoon I am going to deal specifically with parts —Ijandwili om 
Bill 7 in terms of possible amendments the CNIB iS Suggesting 
should be made. To begin and to reiterate what Miss Robinson has 
said, CNIB is in agreement with the philosophy of this act and the 
intent of it. Unfortunately, we suggest that the wording is such 
that the function or the purpose the government wished to be 
carried out may not be carried out in this act because of certain 
wording difficulties. 


What I wish to emphasize today is, in part I with respect to 
freedom from discrimination, the exclusion of the words “equal 
access to," which means equal opportunity. We suggest this should 
be noted in the bill itsel£. With respect sto parts Tl, sthatythems 
be an inclusion of the term "reasonable accommodation," 
definitions of the term, regulations relating to the defence, 
which would be undue financial hardship. 


What I am going to do today is go through the brief we have 
presented to you and in particular point to where we feel the 
legislation is not complete yet. I would suggest that the changes 
we are putting forward are not that major in wording alone, but in 
content are extremely major. Without a provision for reasonable 
accommodation and equal access this bill, I suggest, has very 
little impact and will have very little effect on the way disabled 
people are being treated. 


At the beginning I: ‘should note ).chat this) -bidisgcis “not wae 
affirmativesjaction» bill.e) ite Gs Bnoty yay bile smeant leo pire y ie 
handicapped people with jobs. iItyis 'a bill. Meant «to provide 
handicapped people with an even shot with everybody else with 
their nondisabled peers. 


We have taken a quote from Harold Krents, who was’ the 
inspiration for Butterflies are Free, and put it on the second 
page of the brief. I think he notes very appropriately that no one 
Should be employed because he or she is handicapped. Incompetence 
is not a disability. However, neither should a person be denied 
employment simply because he or she is disabled. Maybe this is a 
good place to begin. 


In its preamble, the act notes that it is an act "to provide 
for equal rights and -opportunities:) without)? discrimination. ae 
Suggest the words "equal rights and opportunities" are extremely 
important. In sections l, 2, 3, 4, °andac5 © we) have.) allsfotL seca 
protection provided in the area of services, accommodation, 
harassment, contract employment, vocational associations. 


I suggest the one amendment that should be made to each of 
those sections is that after the words "equal treatment," there 
Should also be included "and equal access to." Let me explain why. 
It may seem to many people that we are really saying the same 
thing, that the words "equal treatment" will cover it. 


But let us go to the Concise Oxford Dictionary and see their 
definition. They use the word "treatment" relating to equal 
treatment as being with respect to treating’® people: jjins ithe 
customary way, the same way. The example would be given of the 
blind person who comes for a job. The employer says: "Great. Here 
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| is the application. FEEDS Et Voutaberhe iphind person icannotrtidd veat 
the application because he cannot read it. He is being treated in 
the customary way but he is ata disadvantage. 





We Suggest the wording "equal access to" is much more 
appropriate because "access" is defined as people being able to 
compete on an equal level. In that instance, "equal access to" 
would mean the blind person comes in and the employer would then 
say: "Well, he is blind. I guess I had better read it." Or in the 
example of the Ontario government which may employ more and more 
disabled people over time, possibly having the form in Braille. 


| It is a difficult concept to grasp because over the years we 
have introduced new human rights legislation. We have the Family 
Law Reform Act which looks at equality in marriage, so we have 
equality in the races, equality in the sexes. This is a slightly 
different situation. 


I want to quote at this time from a decision of the Supreme 
Court of Washington in the United States, a decision of Holland 
igeersus the Boeing company in 1978. It really touches on why 
treating people the same is discrimination. It reads: 


"Legislation dealing with equality of sex or race was 
premised on the belief that there were no inherent differences 
between the general public and those persons in the suspect class. 
The guarantee of equal employment opportunities for the physically 
handicapped, though, is far more complex. 


"The physically disabled employee is clearly different from 
the . nonhandicapped employee owing to the disability, but the 
difference is a disadvantage only when the work environment fails 
_to take into account the unique characteristics of the handicapped 
person. Identical treatment may be a source of discrimination 
whereas different treatment may eliminate discrimination against 
the handicapped and open the door for employment opportunities." 
mee that “particular ‘point I ° suggest that’ there  be® a--slight 
amendment to have the words "equal access to." 


Acttal Matter “of “fact! )the? Ontario” government! vitself sania 
Memorandum sent around to all the deputy ministers, dated March 
(17, 1980, signed by Mr. Waldrum of the Civil Service Commission, 
discussed employment of the handicapped. In the first paragraph it 
}reads as follows: 

| "The main thrust of our employment program for the 
handicapped is to ensure that every handicapped candidate seeking 
‘employment in the Ontario public service is given fair and equal 
“Opportunity to compete with nonhandicapped candidates." 


| Fair and equal opportunity--I suggest the best way that can 
be covered under the act is not to merely put equal treatment, but 
to add the words "equal access to." 


| Hand in hand with that particular suggestion, as it relates 
Mo DarteIITiof the act, is that you can't have equal access unless 
you legislate some form of reasonable accommodation. 


If you look at the brief presented by the CNIB we have in it 


| 
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a few sections--I think it is in part IV--that relate to the costs 
of reasonable accommodation. Many of us think that reasonable; 
accommodation will involve knocking down buildings, tearing down) 
staircases and putting in elevators and a fairly heavy financial, 
burden. I suggest’ that sis not (the "case: hiinj<a 4minutesiigwi Ligyreies 
you to some of the examples in the United States where it was) 
found that reasonable accommodation is not in itself extremely) 
expensive or very expensive. Therefore, recommendations one to 
five relate to the wording "equal access" being added. 


With respect to the issue of reasonable accommodation the. 
handicapped person or the visually impaired person will be unable: 
to compete on this equal level if there is not some provision for 
reasonable accommodation being made. The difference between 
affirmative action and reasonable accommodation is basically this: 
We are not saying legislate affirmative action. We are saying that 
employers and other such persons providing services should be: 
under an obligation to consider the disabilities cof that person, 
consider whether reasonable accommodation can be made and then 
judge that person. | 


Basically that means if both a handicapped and a. 
nonhandicapped person came in and the employer thought of the 
reasonable accommodations that could be made like a Braille 
machine for instance, and then after that still decided that the 
nondisabled person is far more qualified, he would hire the: 
nondisabled person and that would not be discrimination. But if he: 
does not even give that person a chance to compete equally with 
some reasonable accommodation, I suggest that is discrimination. 


On page four of the CNIB's brief we refer under letters A to 
K to’ exactly what are » the ~differents«styles—. of.) reasonabia 
accommodation in terms of shifting the desk, shifting hours, 
changing assignments of tasks, and things of that nature. A good 
example is probably a factory worker who is legally blind. He has 
tunnel vision, very slight vision and some light perception and he 
is requesting of the employer that he only work during the daytime 
because at night with’) 2t -being.ifairdy dark ebisMyvisionhsismeves 
less. Reasonable accommodation would be made by shifting his hours 
so that he would only work during the daytime and not at night. 


The concept of reasonable accommodation is not really that 
new. It has been in existence in the United States through their 
Rehabilitation Act, 1973, in’.the regulationsieplaced) in Sic 
Reasonable accommodation is always dictated by one major factor 
and that is business necessity, financial costs. 


2:30 p.m. 


With respect to legislating business necessity and financial 
cost, I suggest that be placed in the regulations. This is one 
area where the CNIB may be of assistance in terms of assisting the 
government regarding what particular accommodations might be 
appropriate in a particular case. CNIB has an expertise in the 
area of serving blind persons over the years. 


Therefore, we come to our recommendation six which relates 
to the fact that in section 9(c) the definition of discriminatiom 
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should include that it is presumed reasonable accommodation has 
been made for the handicapped person. That does not mean that 
reasonable accommodation must be made. That would be affirmative 
action. What it iS saying is that the employer or the person 
providing the service must cast his or her mind to the issue of 
reasonable accommodation before he or she considers the merits of 
the two or three people competing for the job. 


r What goes hand in hand with this definition to include 
reasonable accommodation would be in the definition of "equaleh ern 
section 9(e). "Equal" would also include reasonable accommodation 
and benefits. Benefits relate to insurance benefits. 


On the point of insurance very briefly: There is a section 
‘of our brief which is entitled "The Handicapped Employee--An 
Insurance Risk?" I would hope that my friends from the insurance 
‘companies today will be able to address themselves to that 
particular issue. 


pOgewe feare.n suggesting: that« the »definition, o£. "equal" .be 
expanded to include accommodations and benefits. 


In section 9 there should be a definition of reasonable 
accommodation which we have on page six of our brief and which 
‘notes at the bottom of that section that you have reasonable 
accommodation provided it does not cause undue financial hardship. 
They struggled with this in the United States. They set down 
regulations. There have been case decisions on point. Certainly, 
undue financial hardship is going to depend on the size of the 
business, the number of people employed, their net revenues, their 
net expenses, things of that nature. 


Finally, with respect to section 9, I would suggest that the 
definition of services be amended. The definition of services in 
the act in many ways is what I would call a negative definition. 
It says what services do not include. We suggest it should say 
what services may include; that is, without limiting the 
generality of the foregoing. It is not an exhaustive definition. 
What we are suggesting on page seven of our brief is that services 
be defined to include things such as education, recreation, 
communication, entertainment and transportation. This is most 
important, especially with respect to education, because this act 
deals with persons between the ages of 18 and 65. 


Thea new) Education. Act that has, -been proposed which will 
legislate some very large changes in terms of special education 
‘and integration covers people up to age 18; that’s.,fine, We donot 
mean to get the two acts confused, but Bill 7 relates to people 
after age 18. A very important part of a person's education 1s 
often post-secondary education, at... community...colleges.. and 
universities. That is why I feel it is so important that the word 
"education" be combined in the definition of services, so that our 
educational institutions are covered under this act as they are in 


‘the United States. 


We then go on to section 10 of the act which relates to 
constructive discrimination and the defence of reasonableness or 
bona fides. I would suggest that there are two forms of what would 
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be considered bona fide reasons. The first is where a person 
genuinely or sincerely believes in good faith; they have a’ bong 


fide reason for believing that this person cannot do the job. Not. 
EO™ Criticize = lida, = pc. sOly but unfortunately much of £the@® 


discrimination that we see nowadays is from people who have good — 


faith or ‘genuinely*belvéeve. 


Unfortunately, they are uneducated “in’*the**area Of = am 
Capabilities of certain disabled persons. It is not like they 
intentionally mean to be discriminating; it is just that with the 


knowledge they have they say: "Gee, I have a law office and I need . 


Someone to do’ some dictatyping. A blind dictatypist? You have tag 


be kidding." The IBM company has now come out with a dicta machine 
which is an oral machine so that errors can be corrected. 


Again, in good faith, the employer felt sincerely: "A bling® 


person a dictatypist? Not a chance in the world." I suggest that 
the definition of bona fides should be in a sense boned up a 


little. And the other definition of bona fides is that it 1S am 


valid reason having an objective basis in reality or in fact. 


I suggest that that can be set out in the regulations; thag 


an objective basis is really what the bona fides defence should be | 
all about, because, if you have it as being believing genuinely or © 


in good faith, any employer can come up and say, "Hey, look, I've 
got nothing against this blind guy working in my factory, but 
jeese, I don't think they can do@this kind! of works! of Ssugqgess 
that the bona fides defence should be much more objective. 


I am not proposing any particular wording to be redrafted to 


this committee in section 10, but I am merely noting that I thinks 


it has to be tightened up a little. 


With respect to section 16, which is also one of the defence 


sections, relating to where a person is incapable of performing — 
the essential duties attending the exercise of the right, that 
incapableness must include the wording "with reasonable 
accommmodation." It must. If you do not include it, then you havem® 
really dropped reasonable accommodation. If you do not have 
reasonable accommodation in it, then disabled persons cannot 


compete equally, and that is the purpose of this bill. 


With respect to the issue of the costs of reasonable 
accommodation, we were talking a little bit about undue financial 


hardship, and I would suggest that in section 36 of the bill that 


talks about how the hearing is to be conducted, I suggest with 
respect to the defence of undue financial hardship, the onus must 
rest with the employer, not the prospective employee. In a 
decision in Ontario, Singh versus Security and Investigation 
Services, Professor Cummings gave the decision; and I think he 
notes very appropriately on page eight of our brief on whom thé 


onus should be in these proceedings, in terms of the defences 
being pleaded. 


He notes that placing the onus on the employer to prove 
undue financial hardship on his business is a very sensible 


approach. The employer is in the best position to understand and. 


explain why his hiring practices are dependent on the operation of 
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his business. Such an explanation may involve detailed facets of 
the employer's business organization known only to the employer. 
The prospective employee may know so little about the overall 
structure of the business that it may Only be possible for him to 
make out a prima facie case of discrimination. 





| TO require the victim of discrimination to prove in detail 
that there would be no unfair inconvenience placed on the employer 
by hiring him is to assume that the prospective employee is ina 
position to know the intricate details of the prospective 
employer's management policies: and that goes on. 

After that, CNIB recommends in number L227; — that, aSi-on, page 
nine, a section which notes the onus of proof that should be added 
to section 36. Basically what it notes is that a prima facie case 
of discrimination must first be made out. Then it is up to the 
employer, the person infringing that right, to come forward and 
say: "Well, look, very properly here is why we can't cope and hire 
this particular person. We are a small business. We only employ 
four people. The equipment that would be required would cost 
$5,000 or $6,000. We don't know the abilities of this person. 
Jsually in this position--it is a factory job--the turnover rate 
is very high. To invest $5,000 in this employee isn't really worth 
it." Fine. It may make sense in the circumstances, but I Suggest 
that onus rests with the employer. 





Finally, I wish to make reference to section 39, which is 
aepeals from the board of inquiry to the Supreme Court. It is 
Funny that the group of people, such as the CNIB, who have asked 
for this legislation should ever be arguing in front of this 
committee to limit the legislation, but I am in this section. I am 
asking that you limit the litigation involved by noting that 
appeals to the Supreme Court should only be involved in questions 


o£ jurisdiction or areas of law, not an overall right of appeal. 





| What I fear here is the employer's being in a much better 
Meerciron &corditagatejrand thus, ‘if ~they *lose® ‘ati *the? board =of 
imgquiry level, litigating all their cases to the Supreme Court, 
and in fact litigating the handicapped person to death, who may 
10t be able to afford the cost of the appeal. 


| Those are the specific recommendations. Page 10 notes some 
»f the costs of reasonable accommodation and some of the American 
sxamples are set forward--International Telephone and Telegraph 
and Sears, Roebuck and Company. 

| 

2:40 p.m. 


) 










| Probably the best study that has been done in this area is 
pet out on page 1l. It is a study done by Lawrence, Johnson and 
‘Ssociates. It was done through the Office of Civil Rights in the 
Inited States. It notes some of the costs involved and it was a 
study of 271 businesses. It notes how small the costs of 
‘easonable accommodation in fact were. 


! The summary of it says that the analysis of the costs of 


\ccommodating handicapped employees is as follows: First it is 
‘vident that, based on 271 examples of reasonable accommodation, 
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cost is not a prohibitive factor in most instances. It is only in 
a few examples where the cost is substantial. This of course would 
be covered under the defence of undue financial hardship. 


The last section of our brief is section V which sets out 
how the CNIB can be of assistance to the government both in 
setting out regulations and setting down criteria for reasonable 
accommmodation. At this point I thank the committee for hearing me 
out and I will pass things over to Mr. Herie, our executive 
director. 


Mr. Herie: Mr. Chairman and members of the committee I 
think it's appropriate for me to thank Paul and Joan, our 
volunteers, who have taken time from their work to be here this 
afternoon to so ably have prepared and presented the CNIB's 
position on this very important legislation. We certainly have 
high hopes and expectations. As Paul said, there is nothing 
substantive that I can add to the legalese which is important that 
he has presented which I am sure the committee will study in some 
depth. 


I do» feel, «that. -thes<CNIB ine Ontario, tise ana ay crysis Uae 
position, based on our more than 60 years of experience in work 
with and for the blind, to be of help either to this committee, to 
the government, to the Ontario Human Rights Commission in the 
application of the legislation. We can be available to consult 
with employers on cost and to provide knowledgeable and trained 
staff virtually in every part of sthis province? asm@wenhave (begs 
doing and continue to do. We have 20 offices, as you may know, Mr. 
Chairman, outside of Toronto, from Timmins to Cornwall, Thundeg 
Bay and as far as Windsor and throughout the province and in 
varying degrees we have adequate staff to properly assist. 


I. think »the examples, that Ij); willbeajust, ‘touchy pongem 
reasonable accommodation. It need not create a lot of worry for 
some employers. A good illustration is the IBM audiotyping unit 
that Paul referred to, which is really a miraculous thing because 
it enables the typist to underline, to read a whole page of typing 
back, to hear errors and to make corrections. At the time that IBM 
marketed this during the International Year of Disabled Persons, 
and they were getting ready for this, they came to CNIB and I was 
personally involved in co-ordinating the work that we did in 
Brailling and taping the manuals of instruction. We did that for a 
very nominal fee to IBM. 


What it did is enable the IBM people to market in a regular 
way to any employer who wanted to instal first the word 
processing, and if they happened to hire a visually impaired 
typist; to help the staf£i therewtor trains this’ individual, eCNibae 
involvement ended when we did the special formatting of the 
material and for ever more until the equipment changes, the 
reasonable accommodation has been achieved. 


I think another example deals with a Situation in a plant 
where between two yellow lines a vehicle--let's say a front-end 
loader--would have access and no one walks between those lines 
except at their peril. What it really means, in reasonable 
accommodation is that the union and management get together and 
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they say, "We will agree that anyone carrying a white cane will be 
given priority right of way on the floor of the plant al ephatoas ta 
reasonable accommodation that costs absolutely nothing. 


AS a last ‘example, Mr. Chairman, I am always in my 
experience struck by the fact that, particularly home makers and 
faeeners who»are not»just in the field of gainful employment, find 
it more difficult to get access to certain aids. I think the 
person who needs to read a baby formula needs the same access to a 
closed-circuit television reader that enlarges PHINtis asaPmight 
someone in the work place. 


| SO we must consider all of the people and we work with more 
than 13,000 people in Ontario. We do not work with them all at 
once and not with every one of them. But at varying times in the 
life of a blind person, their needs change, depending on age, 
circumstances, family supports and so on. 


The aids, which are changing--there must be hundreds of them 
out now--most of them are not costly. They would range anywhere 
between $10 to maybe $200. Yes, there are some that do cost into 
the thousands, but not the hundreds of thousands of dollars, maybe 

$4,000, $2,000. In some cases, like IBM or other forms of Braille 
computer embossers that may cost up to $20,000, they have perhaps 
a higher price tag. 


| But I think there is no need for alarm and no hesitation 
Menace if othis bill can be strengthened in the way that we 
recommended, we have from our experience every confidence that it 
is perfectly workable and you may be assured of the continuing 
‘Support of our organization through our staff and volunteers. So 
thank you very much. 


Mr. Chairman: Thank you very much Joan, Paul and Euclid. 
Any questions the committee members may have? 


| Mr. Brandt: I would like to commend the organization for 
an excellent brief that was considerably different from some that 
we have heard this morning on some of the very same points that 
fou shave hits on. I think that perhaps,. speaking from the 
‘Standpoint of the Ministry. of Labour, develops a little balance 
[into what the intent of the bill is. 

| Playing the role of the devil's advocate just for a moment 
if I may, there were some comments made this morning with respect 
ito the very last point that you touched on where reasonable 
‘accommodation would have to be made to provide for the needs of 
the handicapped in the work place as an example. There was a 
‘concern expressed--a valid concern I might add--in conncection 
with marginal business operations, the smaller business people. 


| There were a number of recommendations that they made and I 
would like to just quickly go through them and get your response 
to them because you did not have the opportunity of hearing their 
remarks in this connection. 


| . 
) They suggested that there could be undue hardship on a small 
business and they were looking for exemptions for these 
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categories: Businesses with fewer than five years in operation; 


excluding businesses with fewer than 20 employees; if they are in) 
a net deficit position, excluding businesses that have suffered at 


least two consecutive years of financial losses. In cases other 
than the above, require a board of inquiry to consult with thé 


bank manager of the business and other financial advisers to) 
determine whether in fact the business would be in a position t@ 


carry out structural changes or whatever else might be necessary. 


The question I have is, in your view would those kinds of'| 
recommendations be reasonable? Do you think they are workable in) 
the context of what you are attempting to achieve and the very 


valid and legitimate concerns of some business people who have 


looked at the phraseology in the bill which they consider to be 


rather vague, open ended and may cause them undue hardship? 

We are trying to find a balance between the two positions 
that is reasonable I think and I would just like your response to 
that if I could get it please. 


Mr. Pellman: With respect to those four: criteria. the 


first one, fewer than five years. I think I would agree with that. 
in principle but I am wondering if it would be less, such as threes 


years. The second one is fewer than 20 people. I would disagree 
with that one. I would suggest businesses that have fewer than 
five people possibly, but businesses that have six or seven people 
may be doing or may be billing out in a year possibly $300,000 to 


$400,000 of business. For that reason I suggest that they should! 


be included. Fewer than 20 is too loose a criterion. 


As*-a'omatter of fact, “in esther MUnieedieistates, ain 2 tno 
Rehabilitation Act, I believe if you get a grant from the federal 
government of over $2,500 you have to comply; $2,500 is very, very 
low. 


2:50 p.m. 


The first criterion should be two or three years; fewer than 
20; I would suggest fewer than five. Net deficit makes some sense. 
I also think, though, that net deficit should be included ag 
Saying net deficit for the past two or three consecutive years. 
That would combine the two of them. In certain businesses, for tax 
reasons, they may write off a huge loss in one year in order to 
cover themselves for future gains or a large gain that has just 
been made. The net deficit in that year worries me a little bit. 
Net deficit for several consecutive years would be appropriate. 


Mr. Eaton: Why the numbers criterion at all? I do not 
think numbers, whether Lt“ist five vor’ 20) twoulawmean anything. I 
is the profitability of the business whether you (can dott tom not, 


Mr. Pellman: ‘Yves.* very” true, 


Mr." “Herries "Mr." *Chatrman, tr ot scould jJust--I would just 
like to add one small comment to what Mr. Pellman has said. In my 
experience over a number of years as a disabled person and in 
advocating in a number of situations, ~ "sometimes e'*there . is aa 
tendency to think that, because the disabled are fairly large ae 
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numbers, relatively speaking, if something like this is introduced 


and is all of a sudden available, there are going to be horrendous 
numbers of people unleashed on society in a sense. 


Obviously, that would not happen and is not happening. It 


certainly would not threaten the fabric of viable business or any 
other aspect of our society. 


Secondly, it is a fact that discrimination is something the 
disabled have put up with and we continue to. It is fair to submit 
‘that it is going to take some time, first of all, even to allow 
disabled people to be self-informed, if you like, about the 
availability of rights. By the time the person had the opportunity 
‘to implement some of these rights, in many cases, a lot of other 
accommodations will have been made. Some of these criteria that 
are submitted are perhaps, I would suggest, a tilting at windmills. 


Mr. J. M. Johnson: I have one question. Perhaps it would 
be related more to the next group which is making a presentation, 
the Canadian Life and Health Insurance Association Incorporated. 


you mention on page 13, in relation to Du Pont with respect 
‘to insurance, no increase. Some of the former handicapped groups 
have suggested there is an insurance differential to people who do 
have a physical handicap, or a handicap of some sort. Have you 
lexperienced this problem or is it a problem? 


Mr. Herie: The subject of insurance and the disabled is, 
indeed, a complex one. Yes, I would say that there has been a 
differential in a number of circumstances and, in fact, outright 
cases of discrimination. 


| For example, as a blind person, I was refused life 
insurance. When I did receive it, I was not entitled to get, say, 
double accident indemnity. I travel extensively and statistically 
ithe mortality rate is probably better for blind people, as a 
group, than it is for society as a whole if one really examined 
ijthat topic. 


The experience in terms of premiums for long-term disability 
le other types of insurance,’ it may well be that the risk, 1s 
somewhat greater in that there can be compounding bonuses. For 
example, blindness and diabetes often go together. I think that 
would be a fair comment. 

| On the other hand, I was employed in a child welfare agency _ 
in western Canada which had 200 employees. I also served on some 
trustee benefit programs with the United Way. In looking at all of 
the groups, I, as a blind person among 200 people certainly never 
added to the risk of that group. In fact, it was the people who 
suffered from other illnesses relating to alcohol abuse, accident 
or heart disease who were probably greater risks to the plan than 
were--in fact, there were two blind people in that agency at one 
time. 








| In my experience, I would be hard pressed to find examples 
of where hiring a disabled person is going to affect materially 
the risk to an overall group. There is always the _corolLlary. of 
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pre-existing conditions which, in my view, should be an adequate 
safeguard. 


Mr. Js Ms. Johnson: Possibly awe, couldse.follow, that. one gum 
with the next group. 


Mr. Chairman: Thank you very much for your fine 
presentation today and for the copy which, I agree, I do have 
difficulty--I hope it is not a job application for me. I think it 
helps to make your point. 


The Canadian Life and Health Insurance Association is next; 
Mrs tPatnick sBurns. 


Mr. _BurnsSss, Thank. youye MregoChairmanneMyy name. 2sS).Pacties 
Burns. I am with Confederation Life Insurance Company and also a 
director of the Canadian Life and Health InSurance Association. 


With me this afternoon is Mr. Charles Black, who iS a senior 
staff member of the association, and Mr. Glenn Bier, of the Mutual 
Assurance Company of Canada in Waterloo and also active in the 
association's work. 


I believe we have furnished the clerk of the committee with 
copies of our submission and we are hopeful that we can highlight 
the items of that submission and also anSwer any questions that 
any members of the committee might have. It is obvious from the 
previous presentation that you probably have some for us which we 
will be pleased to answer. 


First, just a little background on» the) association. Jit iwae 
formed at the+»,beginning of (this year,s buteeit- fas #not Magnes 
association in that it is the successor of two previously separate 
Operations: the Canadian Life Insurance Association and _ the 
Canadian Association of Accident and Sickness Insurers. The 
association's membership includes 125 insurance companies that 
would represent 99 per cent of the life and health insurance in 
force in Canada. Our members also have been selected as 
administrators of 70 per cent of the employee pension plans that 
are in effect in Canada covering, however, just 13 per cent of the 
members overall in Canada in such plans. 


Our member companies offer a wide variety of insurance plans 
that provide benefits in the event of loss of income caused as the 
result of disability, death or retirement, as well as benefits fomm 
medical and dental expenses resulting from accidental injury or 
from sickness. A partial list of the benefits available would 
include: life insurance, pensions and annuities, disability income 
insurance on a weekly or monthly basis, what is called extended 
health-care benefits--benefits that reimburse or cover the cost of 
health-care goods and services not covered by the provincial 
plans; for example, drugs, prostheses--group dental expense 
insurance, accidental death and dismemberment benefits, and waiver 


of premiums under an insurance policy which falls due during the 
PenlodgyOrtocal dikcabiligy. 


Marketed to individuals or, on a group basis, to employees 
of a specified employer or association of employers, to members of 


ES 
"a Specified union or collective bargaining unit, or to borrowers 
Werom =a’ specified lending institution or to members of other 
organizations or associations, such benefits are an important 
component of Canada's total income security system. 





A Major area of concern to us is the concept of risk 
classification because insurancelis|,! by»its! nature}! a risk-sharing 
system. — ne Srisks of imortality@and morbidity which are shared 
under life and health insurance contracts vary Significantly from 
individual to individual based on such personal characteristics as 
age, sex, occupation and health condition. 
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A fundmental principle which is vital to the successful 
Operation of a voluntary insurance program is that such variations 
men risk must be recognized in the pricing or in the benefit 
/Structure or both. That is, that equal risks should be treated 
egually but unequal risks should not be treated equally. 


| This concept of risk classification was discussed at some 
length during the hearings into life insurance by the select 
committee on company law in 1979, also to some extent in the 
parallel hearings in the select committee study of 
'accident-sickness insurance in 1980. A copy of that portion of the 
association's submission to the select committee is attached as an 
‘appendix to provide additional detail regarding our views on 
\classification of risk. 


The association strongly endorses legislation protecting 
human rights of all persons but believes that it is essential that 
‘such legislation take into account the risk classification aspects 
of the insurance process and not create unintended barriers to the 
‘provision of life and health insurance to Canadians. 





| We believe these aspects have been recognized in current 
legislation in Ontario and in the legislation now before you but 
we do wish to review certain details of the proposed legislation. 
‘I would now ask Mr. Bier to take us through some of our concerns. 


i Mr. Bier: Mr. Chairman, members o£ the committee, 
continuing with our presentation I would like to touch on some of 
the existing legislation as it applies to this issue. The current 
Ontario Human Rights Code prohibits discrimination in any term or 
condition of employment, including the provisions of an employee 
‘superannuation or pension fund or an employee insurance plan. 





| Certain features of such benefit plans were studied in 
detail by a task force before this aspect of the code was 
‘proclaimed in force and regulations were issued under the 
Employment Standards Act, 1974, to recognize these features and to 
clarify the application of this legislation to such plans. We 
believe this approach has worked well and are not aware of any 
current problems in this area. 







The operations of insurance companies are regulated 
primarily by the Insurance Act which includes, under sections 388 
and 389, the prohibition of “any unfair discrimination between 
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individuals of the same class and of the same expectation of life" 
and, "any unfair discrimination in any rate or schedule of rates 
between risks in Ontario of essentially the same physical hazards 
in the same territorial classification." Again, we believe that 
the provisions of the Insurance Act provide effective protective 
to residents of Ontario with respect to insurance. 


Moving to pending legislation, Bill 7 proposes several major 
changes in the Ontario Human Rights Code. Those which have 
greatest Significance for members of our association are: 


Lis The extension of the circumstances in which 
discrimination is prohibited to include, (a) discrimination in the 
egual enjoyment of goods, services and facilities generally and, 
(b) discrimination in contracts, and; 


2. The extension of the prohibited grounds of discrimination 
to include handicap. 


As already indicated, we believe that the proposed 
legislation attempts to recognize certain aspects of the insurance 
process and that it would not create major impediments to the 
provision of life and health insurance to residents of Ontario. 
However, we do wish to comment on several provisions of the bill 
and to suggest certain modifications. 


AS currently worded, section 20 provides that the right to 
contract on equal terms is not infringed when an insurance 
contract differentiates on both bona fide and reasonable grounds 
because of age, sex, marital status, family or handicap. This 
section recognizes that some differentiation on the specified 
grounds is necessary for the functioning of the insurance system 
but also recognizes that insurers should not have the freedom to 
differentiate arbitrarily. We support that view. 


Since the provision of insurance is regarded as a service, 
we believe that this section should be extended to provide that 
the right under section 1 to equal treatment in the enjoyment of 
services, goods and facilities is similarly not infringed. We also 
believe that this section should apply to all contracts of life 
and health insurance, whether issued to cover a_ specific 
individual, to cover members of a family unit, to cover employees 
of a specified employer, to cover members of a specified 
collective bargaining unit, to cover borrowers of a _ specified 
lending _ institution, to cover members of a professional 
association, et cetera. 


In view of the complexity of the risk classification 
procedures used in life and health insurance, we feel that the 
responsibility for supervision of those procedures should be 
carried out under the Insurance Act and by insurance department 
officials, where responsibility rests for Supervision of other 
aspects of insurance company operations. 


One suggestion to accomplish that result and to clarify the 
Standards for risk classification was included in our presentation 
to the select committee on company law, and there is reference to 
page 39 as well as appendix 10 of this appendix. 
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With these changes, section 20 would read as follows: "The 
right under section 1 to equal treatment in the enjoyment of 
services, goods and facilities and the right, under section 3, to 
contract on equal terms without discrimination because of age, 
sex, Marital status, family or handicap, are not infringed where 
an application for or a contract of automobile, life, accident or 
sickness insurance or a life annuity complies with the Insurance 
Act and the regulations thereunder." 


. Mr. Black: Thank you, Mr. Chairman and members of the 
committee. 


I should like to turn now to subsection 21(2), and here we 
have stated what we feel is the intent of this section, namely 
that it is intended to ensure that employment could not be denied 
Or made conditional simply because of the provision of an employee 
benefit plan. 


Our association endorses that concept and agrees that the 
terms of the employee benefit plan should not present a barrier to 
employment, or stated otherwise, that the employment benefit plan 
should not dictate the decision regarding employment. 


On the other hand, we do not believe that this subsection 
was intended to prohibit a fairly common practice, that is, an 
employer who requires enrolment in an employee benefit plan by all 
employees who meet the eligibility conditions; and we urge that 
the wording be reviewed to clarify this distinction. 


Turning to subsection 21(3), this subsection provides some 
limited flexibility with respect to employee benefit plans on the 
basis of handicap. Many handicaps do not represent materially 
increased risks of mortality or morbidity, but certain conditions 
do. I really cannot stress this point too strongly. Many handicaps 
do not present increased risks, but certain conditions which fall 
within the broad definition contained in the proposed legislation, 
and particularly progressive conditions with an unfavourable 
prognosis, do substantially increase these risks. 


The recognition of these increased risks as expressed in 
this subsection will facilitate efforts to increase employment 
Opportunities for the handicapped, we believe, without creating a 
disincentive for the provision of employee benefit programs. Such 
‘increases in risk in these special situations can be very 
significant for both life insurance and disability insurance 
plans, and thus we recommend that the reference in this subsection 
to employee disability plan or benefit, be changed to read 
"employee disability or life insurance plan or benefit," so that 
the two types of benefits are treated in the same way. 


Subsection 21(3)(b) recognizes the special impact which 
additional risk can have on an optional employee-pay-all benefits 
and on programs involving a small number of employees. With 
respect to the latter point, we urge that the wording be modified 
to clarify that the limitation of 25 employees refers to the 
mumber of employees who are eligible for the benefit program 
rather than to the total number of employees, since such programs 
are often offered separately to employees in specified locations 


Or specified employment categories. 


18 
3320" poi. 


There are two other fundamental principles. of group 
insurance involving the evaluation of health condition either 


directly or indirectly. These are: 


(a) The "“actively-at-work" principle which provides that. 
insurance coverage or an increase in coverage does not become 
effective until the first day on which the employee is actively at 
work following the introduction of the coverage, and; 


(b) The requirement that evidence of insurability be. 
submitted by late entrants; that is, by employees who do not enrol 
for coverage when first eligible to do so, but who subsequently | 
apply for coverage. 


While these two principles apply to all employees, whether 
handicapped or not, we suggest that clarification be provided that 
the operation of these principles is not viewed as an infringement. 
of the right to equal treatment in employment. 


Subsection 21(4) introduces a new concept of equivalent 
compensation when an employee is excluded from a benefit plan. 
because of handicap. We believe that such exclusions will be 
infrequent and that this concept will ‘note create) sserioug@ 
administrative difficulties. However, 1£ problems arise, oOumm 
association might be able to assist the responsible officials in. 
establishing guidelines and we would be willing to do so. 


The provisions of subsections /21(3) and 21(4) are“similar ifm 
Many respects to other provisions in the Employment Standards Act, 
1974, and the regulations thereunder with respect to an employee 
Superannuation or pension fund or an employee inSurance plan. We 
Suggest that these provisions should be incorporated in that act 
and in the regulations thereunder. 


In the general area of trade unions and professional 
associations we have noted that no exemptions or qualifications 
are provided in the proposed legislation with respect to the right 
under section 5 to equal treatment in the enjoyment of membership 
in any trade union, trade or occupational association  o# 
self-governing profession. Since insurance benefits are provided 
to members of a trade union or a professional “association “inv 
manner very comparable to those for employees, we urge that 
provisions comparable to those in section 21 be added. 


A couple of comments, first on the powers of investigation 
provided under the act. Our comments are primarily related to 
insurance contracts and to employee benefit programs, but we have 
noted the concerns which have been expressed by other 
Organizations and individuals about the scope of those powers and 
the potential for abuse. We are confident that these powers are 
being used with discretion, but our members share these concerns 
and urge that this portion’ of ‘the legislation * be © reviewea 
carefully. In effect we are concerned that people are concerned 
about the provisions of the Human Rights Code and feel that any 


Suspicion or any potential for abuse should be reviewed carefully 
and preferably removed. 
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| Our general comments: Since the implementation of this 
legislation could require substantial adjustments in some employee 
benefit programs and _ practices, including modification of 
collective bargaining agreements in some instances, we urge that 
adequate time be provided for these adjustments to be accomplished 
in an Orderly fashion as_ was provided when the existing 
regulations regarding such plans were introduced under the 
Employment Standards Act of 1974. 


We believe that the facilities of the association were 
helpful in communicating with employers and benefit consultants 
when the aforementioned regulations were introduced, and we would 
be pleased to assist wherever possible in communicating to our 
members and their clients those changes regarding employee benefit 
programs which arise from this legislation. 


| Mr. Chairman, that concludes our presentation. I would like 
to thank you for your attention and we look forward to your 
_guestions. 


Mr. Chairman: Thank you very much. Are there any 
questions from the committee? 


Mr. J. M. Johnson: I guess you heard the question which 
‘I addressed to the CNIB a minute ago pertaining to extra billing 
‘for a blind person and I think you heard the answer. Could you 
‘comment? Is there an extra charge for a blind person for life 
insurance, for example? 


| Mr. (Burns: I ‘guess it is ‘necessary, in responding’ to 
that, to divide between employee benefit, or what is usually 
Called "group insurance," and individually underwritten insurance 
‘on the other hand. In the case of individually underwritten 
insurance, where a person looks at each risk and attempts to 
decide whether it is average or higher than average, the answer 
would be that most life insurance companies today would issue life 
insurance at standard rates, providing there was no degenerative 
‘aspect of the blindness. They probably would charge some extra 
_premium, or in some cases deny accident benefits. 


| The example that was given earlier today seemed to draw a 
‘parallel between the exposure to accident and travel. Accidents, 
as we know, can happen any place such as in the home, et cetera. 
It is statistically supportable that as a group blind people are 
‘probably more exposed to accident risks, but the same evidence is 
perhaps not as strong in the case of life. The simple answer 1s 
‘the case of individual life insurance, probably no extra charge, 
in the case of accidental insurance, probably an extra charge, and 
in some cases, perhaps the denial of a benefit if a company was 


particularly conservative. 


Turning to the health insurance, which is typically 
disability income replacement, again, there would probably be an 
extra charge or, in some cases, absolute denial of a benefit. 





| How, 2@f7> can © lookisat® themother side, which is the group 
insurance or employee benefit, here the individual enters the 
insurance program as one of the employees, whether he works for an 
| 
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employer of 25 lives or of 1,000 lives. He is simply one of the 
people who will affect the experience. Particularly in the large 
employer groups, those of, say, 100 or 150 employees and up, the 
case is rated on the basis of the overall result that is expected. 


Under a technique referred to as experience rating you 100k 
back and say, “What experience did this case have?" and you then 
set the future rates on that basis. So, clearly in the case og 
employee benefit insurance, as long as the employer is willing to 
have him covered, he would simply be thrown into the averages. 


Mr. J. M. Johnson: All right, Mr. Burns, maybe I could 
deal just Specifically with life insurance. Let us be specific as 


well in dealing with a blind person. I am going by memory. We have 


had hundreds of presentations made. I am just tryingiw toleleam 


through to find the case. I Cannot,. bUt Lt was Dack™@in dune. 


It seemed to me that one of the individuals presenting their 
concerns to our committee suggested that they had to pay higher 
rates and in many cases, they were denied some of the benefits. 
There waS no statistical proof from the insurance companies to 
Substantiate the extra charges. In this instance, they asked on 
numerous occasions, for the statistics which would substantiate it 
and it was not forthcoming. 


you mentioned that there are statistics that show blind 
people have a higher mortality rate for age group. 


Mr. Burns: No, I said accident. 


Mr. J. M. Johnson: Accident--and there is no difference 
in the charge for-- 


Mr. Burns: I can say categorically that many, if not all 
companies viewing a life insurance risk for an individual who is 
blind, and that blindness Adisjooletmsusiecay;eecaused aby accident 
rather than in the example that was discussed earlier--diabetes--I 
could say categorically that most major companies would write that 
case as standard. 


Mr.) JQouUM@e Johnsons Asieorstandardsm that) aspmcocodsar i eae 
maybe-- 


Mroe Eaton? “Tf there cwas! feadecomplicatingeitfactorsy mele 
diabetes, you would rate somebody higher whether they were blind 
Or noe. 


Mr. Burns: Diabetes is the overriding consideration. 

Mr. Eaton: Diabetes can often cause blindness. 

Mr. J. M. Johnson: We are talking about another-- 
. Mr. Black: But I think this illustrates that the attempt 
1s made to look beyond the obvious handicap of blindness and look 
at the underlying risk. Even in the area of accident, I have 


recently been told of certain experience that indicates that the 
partially-sighted individuals have a higher accident risk, but the 
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cotally aytike individuals do not, that their accident experience 
is reasonably comparable ,..to..fully-sighted. people... This» isa 
jistinction that 12 was. not. aware of before eae is one that is 
coming to light. 


| Miwa, Je vielinoeJOhnsons» In..the. .event...that...this...comes..up 
agaln, would yous people.,..be .willing. to . provide some factual 
information if requested? 





Mr. Black: Yes. 


| Mr. Lane: Mrint Chad rman jel think oui.ter1S+.fal1F: .stOeeSUggest 
that occupational hazards would increase the premiums in many more 
sases than physical impairment would; is that not right? 


| Mr. Burns: That would certainly be true in disability 
Eype coverages, rather less so in the case of life insurance 
coverages. 
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| Mr. Lane: Having been in the business myself, I can 
recall that miners, deepsea fishermen and people with a high 
mileage in flying and so forth usually had guite a severe increase 
in rating for those types of jobs. If my recollection is right, it 
would be a great deal more than a disabled person per dollar. 


| 
Mr. Burns: Yes, I would agree with that. 


| Mr. Lane: I just wanted to make the point that Lt  2snpt 
discrimination, it is really the risk we are looking at. Li. +yau 


are flying around in an airplane and don't know how to operate it, 
you are a greater risk than if you are working on a farm or in a 
business. I think there has always been those types of changes in 
ratings for various people in various occupations. I think that, 


dollarwise, it would be a lot greater than what we are talking 
about here. 





Mr. Burns: Yes. I would agree. 


| Mr. Renwick: Mr. Chairman, I have difficulty in agreeing 
with your suggested changing of the wording of section 20 to 
remove those contracts from the purview of the human rights 
commission by providing that they simply continue under the 
supervision of the insurance department of the Ministry of 
Consumer and Commercial Relations. 


| If I could perhaps explain my concern, the act before us and 
the present act provides for a complaint procedure by a person who 
believes that he or she has been discriminated against. As I take 
me,. there is no. such’ procedure available under the Insurance Act. 


Is my recollection correct on that? 

| 

Mr. Burns: Do you want to comment on that, Chablie? 

believe that impression is COTLect ectts 


ed complaint procedure under 
tion @Eathe superintendent's 


] Mr. Black: I : 
'Renwick, that there is no well-outlin 
‘the Insurance Act. However, the opera 
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office does administer and investigate complaints. It is not “a@ 
well defined as under the Human Rights Act. 


I might mention that our basic concerns in this area are 
really. twoloitd< first, jhe complexity of the risk classification 
procedure and that those administering it be reasonably cognizant 
of the complexities and the factors involved; and, second, that 
there be some means of providing clarification for terms such as 
"bona fide" and "reasonable" that are used in the legislation. 


As indicated here, one suggestion which our association has 
presented during the hearings of the select committee on company 
law was this approach to strengthen really the Insurance Act and 
to include a regulation there that clarified the standards for 
risk classification. Those are really the basic concerns. 


Mr. Renwick: When I spoke about a complaint procedure, 
the Human Rights Code of course has a staged procedure and a 
process. I take it then that you are in agreement with me that, 
while you can phone or write to the department of insurance and 
register a complaint, you do not have any status in the process of 
that processing of any such complaint. 


Mr. Black: I believe that is the’ case “and, if this “route 
were adopted, that might be one of the changes necessary in the 
Insurance Act to accommodate it. 


Mr. Renwick: While I recognize that your association 
does not deal with it, the second matter is that when I sat on the 
select committee on company law dealing in the automobile 
insurance field, I was concerned about the whole question of the 
relevance of age, sex and marital status for risk classification 
purposes for automobile insurance, and some very serious questions 
were raised about that. I understood that the former minister, the 
Honourable Frank Drea, raised that question with the industry and 
that there was to be some process to deal with it. 


As I say, your association is not the appropriate one, but 
since you had included, naturally, in your amendment to section 
20, the automobile insurance contract, I thought I should draw 
that to your * attention as” a “concern -in'™'*thesenopeme st nae ara 


corresponding association in that field will make a presentation 
LOo"us- about Lt. 


The other point was the question we dealt at length in the 
select committee, 17) your Field, the question OF the 
discrimination in rates on the basis of sex for life insurance and 
for annuity contracts. I believe it was the conclusion of the 
committee that it was basically a decision that would have to be 
made aS a matter of public policy. What is the position of your 
association on that question? Do you see, as a matter of insurance 


principle, a disappearance of that actuarial statistic based on 
sex or longevity? 


. Mr. Burns: Perhaps I can comment in a general way, and 
Be responds to your point number two and number three. If you look 
at certain types of insurance as being virtually required--and I 
put automobile insurance in that category; the law of the province 
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says you must have a minimum type of coverage--if you recognize 
that there are certain types of insurance that are virtually 
mandatory, then all you are talking about in terms of taking 
aigh- risk and low-risk people in on the same basis is a matter of 
its effect on the overall price; but nevertheless I, as a member 
of the low-risk and, therefore, the low-cost group, have to have 
the insurance and I do not have the right to opt out. 

Poe you, gO ~to “the ‘other end of “the «scale, which “1s 
voluntarily purchased, let's say, life insurance or disability 
mnsurance, then if an individual believes that he or she is a 
member of a group that is clearly paying too much to subsidize 
another group of people, then we believe that the inevitable 
result will be that the good risks, the first-class risks, will 
tend in lesser numbers to purchase insurance and the higher-risk 
people will tend in higher numbers to purchase insurance. 


Sitting somewhere in the middle of these two extremes that I 
have tried to describe is the type of insurance--and it is very 
popular in Canada--that is provided as a condition of employment 
or as an employee benefit. In that situation, you are really only 
talking price, as long as the employer is willing to pick up the 
ler ice. 


TO Se oe specifically to’ 7 Pyour last question, the 
association's position is that we are strongly of the opinion that 
differences in mortality and morbidity on the basis of sex are so 
clearly demonstrable and result at varying ages in significant 
differences that that distinction, along with age, is a necessary 
part of the risk classification process of insurance. 


| 





Mr. Renwick: So it would have to be a decision of public 
policy for other reasons to eliminate that discrimination? 


Mr. Burns: Yes. That would be correct. 


| Mr. Chairman: Thank you very much, Mr. Burns, Mr. Black 
mia Mr. Bier, for your presentation today. We appreciate your 
offer of further assistance if any of the members of committee 


The Canadian Daily Newspaper Publishers' Association; Mr. 


| Mr. Baird: Mr. Chairman, members of the committee, I am 
Sandy Baird, the publisher of the Kitchener-Waterloo Record and 
the Ontario co-ordinator of the governmental affairs committee of 
the Canadian Daily Newspaper Publishers' Association. 


I would like you to meet my colleagues. Paul Wilson, to my 
right, is® publisher’ of ‘the “Owen Sound Sun Times, and he is 
Canadian chairman of the governmental affairs committee of the 
association. Fred Hamilton, on my PefFtor as tfrom*Hicks, Morley, 
Hamilton, Stewart, Storie; he is the counsel for the Canadian 
Daily Newspaper Publishers’ Association. 
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We represent the 36 Ontario members of the association. You 
have copies of our submission. Let me stress that the association 
has an abiding and very deep commitment to human dignity through 
equality of opportunity, to human rights and to human freedoms;, 
thus, we would like to draw your attention to some aspects of the 
proposed legislation that, in our minds, require improvement to 
avoid conflict with other aspects of individual liberty andi 
dignity. 


The principles which have been adopted by association 
members make a point which cannot have too much stress: "Freedom 
of the press is an exercise of the common right to freedom off 
speech. It» isy oungrights sto gantorm sito discuss, to advocate, to 
dissent. The press claims no freedom that is not the right of 
every person." 


I. would like,.,if I may,) to repeat. thes dast,-pact of 3 tia 
quotation. "The press claims no freedom that is not the right of 
every person." And, to repeat, among the rights that we believe 
are the right of every person is the right to dissent. Newspapers 
provide forums for the free interchange of information and 
opinion. That, of course, means that they represent disparate: 
voices and disparate views. It means too that they tolerate and 
publish news and attitudes which run counter to the values and 
viewpoints of individuals, groups or society as a whole. This, 
newspapers must do. Without that freedom and that toleration they 
would not be discharging their role. 


Mr. Wilson: Mr. Chairman, the specific section of Bill 7 
that gives the association the greatest concern in this regard isi 
section 12, which states that "a right under part I is infringe@ 
where any matter, statement or symbol is disseminated that 
indicates an intention to infringe the right or that advocates om 
incites the infringement of the right." 


When juxtaposing this section with sections 8 and 10, we are 
alarmed at the serious threat to freedom of expression. That’ 
freedom is such a basic and fundamental human right that even a 
potential threat to its existence must be regarded very gravely. 


While what may amount to advocating, inciting or intending) 
to infringe a right under the act is unknown, we do not wish any) 
of our members, or indeed any citizen of Ontario, to fear that his 
Civil liberties of free speech are interfered with by this bill. 


We believe that the existing laws of libel and slander and 
the provisions of the Criminal Code are sufficient curbs og 
freedom of expression. Sections 12, 8, 10 and 9 are drafted so as 
to clearly and explicitly prohibit publishing statements whic 


today would be protected by society's regard for freedom of 
expression. 


The danger of this section lies not only in whether a board 
of inquiry would ultimately agree that a particular statement 
advocated, incited or intended to infringe a right; it also lies 
in the threat of a board of inquiry hanging over those obligated 
to fulfil their mandate by reporting the news factually and fairly 
as well as persons who wish to express their views, whether those 
views are laudable or obnoxious to others in our society. 


| 
| 25 


Mr. Baird: AS you will see by our submission, another 
laspect which troubles us is what we perceive as the vagueness of 
faeee legislation. It is axiomatic that, to direct someone in a 
course of conduct Or to constrain someone from a course of 
conduct, it 1s essential that the someone know precisely what is 
fected Of«erhim. We believe that the bill is lacking in® the 
ispecificity essential in this kind of legislation. Mr. Hamilton 
has some additional comments in this area. 


Moe reiamawton: + Mr. Chairman; our ‘concerns: fare set  out'i at 
‘the bottom of page two and on page three of our brief. First, they 
‘consist of the use of the word "worth" in the preamble as opposed 
to the use of the term "equal rights" as used in the previous 
code. Our concern in that regard is of course based on the fact 
that the cornerstone of any legislation is that the citizen easily 
understand what he is expected to adopt by way of actions in 
‘conformity with the legislation. 

We draw these matters to your attention particularly because 
of the area of human rights that causes some dishonour to reflect 
‘upon a person charged with an infringement of a human right. 
‘Therefore, we think it fundamental to the legislation and its 
importance in creating the proper climate that it be easily 
‘understood. 


From that point of view, we are concerned first of all with 
ithe use of “worth," because it has a subjective element. The 
previous aspect in the preamble of the code dealt with MeEgneS s: 
‘Our concern with respect to "worth" is that it has the subjective 
element that we point out on page three: Who is going to measure 
worth? What are the objective standards to measure worth? From 
that point of view, surely individual actions give rise to unequal 
or different results. From that point of view, we are troubled by 
the use of “worth.” 


| We are also concerned about certain other aspects of the 
legislation. We respectfully direct your attention,» first of cals 
‘to section 9(e)--and that is a typographical correction on page 
ljmree, Sir: ‘That is based on the definition of “equal" when 
considered in connection with the definition provision of section 
8. It states that no person shall do anything that results 
“indirectly in the infringement of a right under part I." "Equal" 
‘under section 9(e) is defined to mean subject to all requirements 
"that are not a prohibited ground of discrimination." 


! Then you read section 10, which provides for the offence of 
constructive discrimination by indicating that a right — is 
‘infringed where a requirement is imposed that is not prohibited 
but would result in disqualifying a group identified by a 
‘prohibitive code of discrimination. In that sense we find the 
section, particularly when balanced with the other sections, to be 
very confusing and ambiguous, and we are concerned as to its 
‘interpretation. 


We direct your attention to the bottom of the page. From a 
practical point of view, the association 1S trouble by the 
potential impact of such prohibitions. One must recognize that 
‘most employment-related criteria, however rational, relevant and 
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reasonable they may be, will affect the specific groups defined by 
the act and, in the -act-inodiffenent ways,wdirectiyeor Aandarectis 
For example, any seniority clause in a collective agreement or any) 
education or experience factor will statistically advantage groups 
based on age. Thus, by definition, education, experience or 
Seniority requirements are discriminatory and unlawful. 


Although section 10 makes an exception for "reasonable and. 
bona fide" requirements, the standard is left to an ad hoc board 
of inquiry. The proponents of the legislation, in our respectful 
view, fail to give any significant guidance to those who must make. 
decisions on the spot without the benefit of hindsight. Surely, in} 
the search for legislative protection from the deliberate scheme 
that sets up requirements in a manner calculated to bring about 
discriminatory results, it is unnecessary to sweep into the net of 
illegal conduct those persons who sincerely establish criteria. 
that are commonly regarded as reasonable by many sectors or 
InStitutrvons of OUunssociety. 


We suggest that the sections in question be modified tom 
require deliberate action or intention before any finding can bem 
made that indirect or constructive infringement of the act has 
occurred. 


Mr. Baird: Mr. Wilson has some comments on what might be 
styled as the handicapped and harassment. 


Mr. Wilson: Mr. Chairman,. one. of. the: major. innovationg 
of Bill 7 das the inclusion) of ythe) physically,)/smedicaliyvis amm 
emotionally handicapped as a protected group. 


We are in wholehearted support. of efforts to ‘educate the 
public to the acceptance and understanding of persons who have 
such handicaps and to bring such persons into greater 
participation in all the benefits and responsibilities of our 
society. 


It is not only legitimate but also desirable to prohibit 
discrimination against handicapped persons simply because of their 
handicap, whether the discrimination arises from personal 


repugnance or from ignorance of the true implication of that 
handicap. 


However, like most of the prohibitions in the present code, 
physical, mental or emotional handicap is not per se irrelevant t@ 
employment considerations. In that regard we are very concerned 
with the way in which the legislation as drafted--I think I would 


have to emphasize "drafted"--ignores the rights and obligations of 
other parties. 


. Section 16 of the bill declares that a right) is)) nos 
infringed because of a handicap where "in, the ~-partiuclag 
circumstances the handicap renders the particular person incapable 
of performing the essential duties" attached to that Fight, 


3214.0 p.m. 


Again, in conjunction with section 16, however, we have 
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concerns with section 38(3), which allows a board of inquiry, 
where an SmpLoyment® right’ issMinfringed@’on «the grounds’) of 
handicapped, to makes some very broad remedial orders. This allows 
tthe board to revise "the essential duties" of the job. 


It seems that a board of inquiry has the power to make 
orders that could affect the job duties and functions of other 
employees at the work place. If the essential duties of a job must 
be modified and those duties still must be carried out--and there 
is a fine point there between modifying essential duties and 
having some that are considered essential and must be still 
carried Dugeethen. those) duties’ ‘clearly will ““fall°ron Yotier 
employees. 


These other employees, such persons, are not parties in the 
action and are not represented at the hearing. Employees 
functioning satisfactorily in their job classifications who find 
that their job duties are changed because of an order of a third 
meeecy wall =conclude’ that» their rights and interests have’ been 
adversely affected without consultation. 


It will certainly not assist in the creation of a climate of 
understanding and mutual respect for the dignity and worth of each 
person, in a sense, in a perverse way. 


The other thing that is troubling to the newspapers is that 
a risk exists in interfering with collective bargaining and the 
fulfilment of contractual obligations. 


The next area that we deal with is harassment. The committee 
should perhaps consider amendments to section 38(4) and 42, which 
make an employer responsible for any action done by an employee, 
even without the knowledge or approval of the employer and even if 
not done within the scope of the employee's authority. 


We would suggest that the employer--and not only newspapers, 
but also others perhaps would be affected by this--ought to be 
responsible only after the conduct complained of has been brought 
to the employer's attention, the employer has not taken reasonable 
steps to prevent its recurrence and the conduct complained of was 
carried out by someone acting within his or her apparent 
authority. This is a tricky point, but it is the kind of thing we 
think could stand clarification. 


These sections do not take into account the limitations of 
conduct by an employer in controlling the action of his employees. 
Employers do not have the degree of absolute authority to order 
and punish and penalize employees envisaged by these sections. An 
employer is restrained by various pieces of legislation and 
contractual obligations, including the Labour Relations Act, the 
Employment Standards Act, the common law = and, of course, 
collective agreements. 


What may seem reasonable steps to the employer ore ito othe 
human rights commission or to va‘-board' -of inquiry may not seem 
reasonable to a court, the employee, his union, the labour 
relations board or an arbitration tribunal. We would suggest, 
therefore, that where an employer takes reasonable steps in all 
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good faith to inform employees of the law, an employer's liability 
for an employee's action can only follow actual knowledge and 
express authority. 


In the same vein, the committee's attention is draw to 
section 21(1). As publishers of advertisements, newSpapers reserve 
the right to make judgements on the standards of taste and 
aesthetics in placing advertisements. However, to impose a burden 
on newspapers to make a decision as to whether an advertisement 
indirectly indicates qualifications on a prohibited ground of 
discrimination (particularly in view of section 10,,. which gives 
rise to a constructive violation of the act) is: really too, highw@a 
burden for any third party to’ bear. It puts the newspaper ings 
position of having to act too much like an enforcement agency or 
an arm of government, a Situation that is corrosive of the highly 
cherished independence of the press. 


We would respectfully submit that there should be protection 
for publishers who publish ads in all good faith believing those 
ads to be in conformity with the legislation. 


Mr. Baird: Finally, Mr. Hamilton .has,;*some. comments of 
the bill in such matters as primacy and the proposed procedures. 


Mr. Hamilton: Mr. Chairman, we are addressing these 
matters commencing at page seven of the brief; it would be of 
assistance to follow our comments, although we will try not to 
read the submission. 


Our concern with respect to the first matter, primacy, is 
the uniqueness perhaps, or the perplexing nature of this principle 
being introduced in this legislation. We are not aware of its 
common adoption in other legislation. It will impose rather 
complex difficulties for an employer, when confronted with his 
other responsibilities under collective agreements, under health 
and safety legislation and under employment standards legislation, 
if he is placed in the position where this piece of legislation is 
Said to have primacy. 


In view of . the importance -,of .,the ther .pieces | os 
legislation, we are unsure why this aspect should be given 
predominance and in what fashion the decisions of boards of 
inquiry under this legislation can be said to supersede or be 
superior to other tribunals, <berthey  tarbitration: boards ormtune 
Ontario Labour Relations Board. 


It is from this aspect that we raise before you our concern 
as to the consequences of adopting legislation that is said to be 
of prime importance or overriding concern. We wonder to what 
extent your Legislature may be asked to adopt in other pieces of 
legislation the same sort of primacy concerns. 


_ We are unsure as to itsS approach. We understand the basic 
principles of legislative interpretation; that if there are 
varying pieces of legislation, they are to be read to bring the 
purpose of the varying pieces of legislation in harmony. 


We are concerned, however, as to the effect that the primacy 
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issue will have in terms of this legislation and particularly 
where you may have valid and binding decisions being made by other 
boards and tribunals but, nevertheless, superseded by a more 
superior interpretation, if you will, under the Human Rights Code. 


| Et is from that point of view that we wonder as to its 
Mmeecoauction, aS to its purpose and, frankly, as to its 
practicality, in view of the importance of every citizen abiding 
iayerall ‘the legislation. We ask why this particular piece of 
legislation is to be given primacy. We are concerned that it may 
ilcause substantial difficulties in terms of its interrelationship 
lwith other pieces of legislation. 





| In terms of the procedure, we are concerned--and this is 
referred to on page eight--that there are being experienced, I 
think generally speaking, some delays in matters proceeding to 
determinations under human rights complaints. 


| We would speak strongly in favour of any procedures that 
Might adopt more expeditious treatment, both from the point of 
view of the complainant and from the point of view of the person 
who is charged. There is a period of uncertainty; therefore, we 
‘think it might be of assistance if there is some more expeditious 
route found. We would favour a system that will expedite the 
investigative procedure. 


One continuing problem we have experienced is with respect 
to the role of the officers of the commission; that is relative to 
‘the duplicate nature of both being mediator and investigator. We 
think it would be of assistance to the commission's work if those 
ltwo functions were separated. Often this leads to a different 
approach between the parties and in the investigation. It can lead 
to some confusion at the hearing, where statements being made to 
the person who is investigating on behalf of the commission are 
‘made in connection with his approach as a conciliator; then some 
confusion when they come out in the course of the inguiry as 
statements that were made in the course of an investigation. It 
can lead to some confusion as to this aspect of the role. 


| 





We think there could be an improvement in the overall 
‘working of the system if those two functions--which are, in some 
ways, the wearing of two hats--could be separated so that they 
were separate and distinct aspects of the matter being treated. 







On page nine, we direct your attention to our concern as to 
‘the right to counsel and the right to have others present when any 
investigation is proceeding. We ask that there be some protection 
against self-incrimination and the right to remain silent which 
are raised by virtue of section 30(6) of Bill 7. 


Our primary concern is the underlined portion of that draft 


‘subsection, that "No one shall hinder, obstruct or withhold from 
| r may be relevant to 


| 


the person investigating anything thatrois: oO 
the investigation or complaint." 
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Our concern is for the aspect of self-incrimination. One 
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other more modest, yet very fundamental aspect, on page 10, is 
that we submit that there should be included in the code a 
reference to the identification of the person being charged with 
the material information that is intended to be proven against 
him, so that he knows what case he has to make. Frankly, that 
expedites the proceedings, because it then avoids delays. 


Other legislation, such as the Labour Relations Act, and 
other pieces of labour legislation, contain the requirement that 
the defendant or the respondent be given the material facts upon 
which it is intended to rely--not the evidence obviously--and on 
which it is based. 


We also would draw to your attention the recourse, in terms 





of a time limit, that is referred to at the bottom of page 10. It 


may be that there should be a duality of the right to refer the 


matters to the commission as to whether or not a hearing has been 
ordered. There should therefore be, in our submission--whether ig 
is 30 days may be debated--a reasonable time limit imposed for 
reconsideration under that section. 


Similarly, we say that the respondent should be given equal | 
right to request reconsideration where the commission has decided — 


to proceed to a board of inquiry. 

Mr. Baird: Mr. Chairman, we thank. you and the members of 
the committee for your attention, and of course we shall be happy 
to strive to respond to any questions you may have. 


Mr. Chairman: Thank you very much. 


Gentlemen, are there any questions from members of the. 


committee? 


Mr. Renwick: Mr. Chairman, I appreciate the time and 


obvious effort that went into the preparation of the brief, and I 
do not have time today, in the pressure of submissions, to deal | 


with each and every one of them. 


Let me express my personal concern about one item, that is, | 


not your expression of it, but the point which has been raised) 
under section 12 of the act. I have been concerned about the 


extent of the attack on this bill as» being an infringement o@ 
freedom of speech. I should like, if I could, to express my view 
and ask for your comment on my view at this time. 


I takesection® 12! ‘to say thatela righters Pinfringedawhereme 


statement is disseminated that advocates Or incites the | 
infringement of the right. The word "disseminate" is defined in 


very broad terms to mean to communicate by whatever means. 


I had thought that it was within our competence by this act 
to create a right to protect people against certain kinds of 
discrimination. I had therefore also thought that it was within 
Our power to state that anyone who advocated or incited a breach 
of that law was subject to the prohibitions contained in the act, 
and that would not interfere with freedom of the press. 
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If a person or an organization were to say specifically that 
they advocated or incited--were engaged in incitin eople to 
break the law--that would infringe someone's ied gies a woaees 
junder this law. If a newSpaper were to report that event in the 
normal way, I would be very concerned if the media thought they 
would be subjected to the prohibitions in the statute. 


% do not read it as stating that.a@ report by you (that «states 
a given individual or organization was advocating or inciting 
feople ©is infringing .a right under this act. By reporting 
accurately what was said--and the conclusion would have to be 
drawn by somebody else whether that event was advocating or 
inciting an infringement--the media would not, in my view, have 
lmeought down the strictures of this act that no person shail 
@itringe a right under this act. 


Mr. Baird: It may seem unlikely, but in our view by the 
way it is drawn it has that potential. Paul Wilson, publisher of 
the Owen Sound Sun Times, disseminates each day a variety of 
views, multiple thousands of views, facts and whatever. If his 
reporter in the hypothesis you cited was to quote somebody at a 
meeting saying the most outrageous things, it is our view--and I 
lam sure Paul shares my view--that strictly speaking this section 
has the potential for including him within its provisions merely 
for repeating or reporting what is said. 

Mr. Renwick: This committee will certainly want 
clarification on that, but I would like to comment about whether 
you believenthat it is within our power to say that if we create .a 
right under a statute that the advocacy or incitement to break 
What law is something which is also subject to our power to 
prohibit by way of punishment or whatever the other consequences. 





| Mr. Baird: Sir, I am not disputing the sovereignty of 
the Ontario Legislature. 


| Mr. Renwick: But your concern is that if you were to 
ireport that incident-- 


Mr. Baird: Yes. May I, sir-- 


Mr. Renwick: --in the normal way, you would be caught 
under this section. . 


| e . 
Mr. Baird: The interpretation and the application of 


‘that, Mr. Renwick, under section 9(d), "disseminate means to 
communicate or participate in the communication with another, 
whether directly or indirectly, or with, or through another, by 
whatever means," and that is casting a very broad net. 


Mr. Renwick: I do not--I think-- 


Mr. Baird: I am not a lawyer, Sir. 







Mr. Renwick: No. I was not trying to engage in a teger 


argument. 


| Mr. Baird: No. 
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Mr... Renwick: I would. like you. to \Kknowp that," Lt eis not Giga 


intention to sweep into the net some infringement of what I happen 
to think is my freedom; that is, the freedom of | the press ~t@ 
provide me with information on which I can make my judgements and 
express my opinions and views. 


Mr. Wilson: Mr. Chairman, if I-- 


Mr. Renwick: I would appreciate, Mr. Brandt, if you had | 


any comment to make on that specific problem-- 


Mr. Brandt: Mr. Renwick, the views that you have 


expressed are absolutely dead on with the intent of the ministry@® 
Perhaps there is some way that the wording could be altered tag 
Clarify the section to the satisfaction of the gentlemen who are 

appearing before us. Certainly you are absolutely correct in your 


interpretation, as I understand it. 


Mr. Wilson: If I may, Mr. Brandt, the brief makes clear 


that section 12 is pretty well covered in other legislation, such 


as libel and slander laws and other provisions in federal and. 


provincial legislation. I vam not alitogether™“surevthat Gitiwrid, if | 


amended, achieve a great deal. IS that correct, Mr. Hamilton? 

Mr. Brandt: There’ as, not  "al™wording™ that *Vvouwrcoums 
propose, aS an example, that might clarify the section. You are 
asking for, I gather from your remarks, its complete removal. 


Mr. Baird: No. We find--go ahead. 


Mr. Wilson: I ‘was’ going »'to Ysay; Mr. Chairman, Vqust) ous 
point I would like to make to assure Mr. Renwick that there are, 


from time to time, occasions where we are approached to temper a 
view or to not publish something for some reason or other. Perhaps 


more than anything else within this framework we see the risk for 
that finding its way into confrontation between two groups. 


The risk is there and in terms of the way the proposed 
legislation has been framed, we have not looked at *they “way Os 
providing alternative language but we would most sincerely 
recommend to you that it be examined very closely for the fact 
that in thrusting in one direction there isn't a very serious 
backlash. I guess it can cut both ways. There is a risk here that 
exists. 


I certainly understand the motivation in establishing this 
was probably very much in keeping and consistent with Bill 7, but 
this particular area opens up an avenue which if at which some 
point in the future someone wishes to abuse it for whatever 
purposes they can use it. I guess I can Say we have been got at 
pretty well over the last year or so. 
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Mrs Baird: Mr. Brandt, to clear up my position on” thisg 
I wasn't saying, "Well just grab it, take it out." I was saying 
offhand I don't have any alternative. I haven't given any thought 
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to it. We certainly have not discussed it. I am just pointing out 
and I think the brief points out that there are provisions within 
other legislation which give us more constraints than most people 
realize. We are Operating under a great number of constraints, up 
to but not yet including (inaudible). 


Mr. Renwick: Could JI perhaps express the distinction 
because I don't like us to be engaged in enacting a vague law 
i@ither. When I saw the attack coming in on the bill and I had to 
give further consideration to the wording that was there, I could 
not make the jump which said that if xX advocated or incited a 
breach of this law, and a newspaper reported that event that you 
could have imputed to you that you were advocating or inciting a 
breach of the law. That is the way I read it. 


| Mr. Hamilton: The difficulty, Mr. Renwick, is in the way 
other provisions of the legislation are drawn. It is the ambiguity 
that concerns some of the people appearing before you. It is not 
Memecerms Of itS principal concern, but, if you look at the word 
disseminate for one moment, it means to communicate or participate 
in the communication with another. Surely, that is what a 
mnewSpaper does. It participates in the communication with another, 
whether directly or indirectly. 


mien vou cread that. or” "with or through another,, or by 
whatever means," it is a very sweeping effort. No one is critical 
of the desire of the persons primarily charged with the 
legislation from seeking to enact legislation that achieves its 
purpose. The concern is to strike a balance with the other 
lftreedoms or rights that exist in order to get a moderately 
successful application. It is when you sweep in that broad extreme 
and then marry that with section 8 that says, "No person shall 
infringe or do anything that results directly or indirectly in the 
infringement of a right," under this part that there is a problem. 
When you draft the legislation you say, "No person shall infringe 
or do anything that results in the infringement offa right *vander 
this part. 

| 





It is where you start distinguishing and qualifying it 
between directly or indirectly that you must have meant to sweep 
ome indirect aspects or influences in. Then when you sweep in 
"disseminate, whether directly or indirectly, or participate in 
the communication," if it just dealt with the primary source of 
the communication perhaps that would be sufficient. But even then, 
what is the freedom of speech as opposed to? It is very difficult. 





Mr. Renwick: Well, Mr. Chairman, I adidn* & “want to pursue 
it further. All I would say is that we would certainly appreciate 
any assistance you could give us that would make the distinction 
between what has come out of this discussion and that which I 
understand it is the intention of the government. Certainly, 1 had 
thought that this did not interfere in any way with the 
publication by a paper of its report or 1ts comment or whatever it 


was. 






Mr. Wilson: Mr. Renwick, for your guidance, and I won't 
go Pitesddetail right “now, ‘but ‘there= was® “a= ©case called the 
Chernesky case in Saskatchewan which related to a letter to the 
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editor published by a newspaper and again due to just the nature 
of the wording of the Libel and Slander Act, which is a provincial 
Statute in Saskatchewan, it went to the Supreme Court of Canada 
and it is of a Similar nature. In your deliberations you may find 
it useful to look at that as it applies to this wording here. 


MreoBairds I sthink-git sasH-ondy wiairigto pomntyocue thaw cae 
Ontario government was the first government to respond with 
legislation which changed the import of that decision. 


Mr... Renwick: .nYes.» We chads thes ibenefit...0f o«bhe,gsorecs 
attendance here to assist us in that way and if you could assist 
uS Similarly we would appreciate it very much. 


Mr. Chairman: Thank you very much, gentlemen, for your — 


presentation today and your offer of assistance to us. 


The department of sociology and anthropology, University of 
Windsor; Professor Adam. 


Mr. Adam: Mr. Chairman, committee members, my name is 
Barry Adam. I am an associate professor ,of ssociology sat. toe 
University of Windsor. Professor Henry Minton is unable to be here 


today. 


I would like to address a serious omission in Bill 7 and to 


briefly review the research in the social sciences pertaining to 


the inclusion of sexual orientation in the Ontario Human Rights 
Code. This report focuses on two major concerns; one, public 


perception of the issue and two, social scientific evidence on 
homosexuality and the work place. 


The question of whether sexual orientation should be 
included in human rights codes was posed nationally by the Gallup 
Organization. A clear majority of Canadians, 52 per cent, favoured 
its inclusion. Thirty per cent opposed it and 18 per cent did not 
know or did not respond. 


It should be kept in mind that the question was posed in 
L197 /-ein gthes midst soferan ernternat bona! Campaign against human 
rights for homosexuals led by Anita Bryant. These might be 
considered unusually adverse conditions for finding support for 
the rights of homosexuals, making: thisvs' 52 e.pers+.centusaam 
uncharacteristically low estimate of Support. 


Mr. Brandt: Excuse me, how large was that sampling, just 
as a matter of interest before you go on? 


Mr. Adam: The usual Gallup sample; I am not sure what 
the exact number is but it is the number they always use. 


bnge1979,. thes (Canadvan=sshuman Rights Commission asked a 
tougher question but found that 68 per cent of Canadians agreed 
that homosexuality should be no bar to employment. The commission 
"asked whether a Sself-acknowledged homosexual with superior 
qualifications Should be hired into the Royal Canadian Mounted 
Police security service and 68 per cent agreed, 25 per cent 
disagreed and seven per cent were indifferent Or had-enosopinion as 
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That quote is from the Globe and Mail. 


| . Social psychological studies reveal that prejudice against 
lesbians and gay men displays many of the same characteristics as 
prejudice against racial minorities and against the equality of 
jmemen. In all of these cases, support for the civil rights of 
women, gay people and minorities increases in large cities and 
suburbs but is less among farm and small town: people, increases 
with level of education and decreases with advancing age. 


4:10 p.m. 


In Canada, for example, majorities of every age group under 
50 support the inclusion of sexual orientation in human rights 
codes. For those over 50, a plurality--44 per cent--supports the 
inclusion and 31 per cent are opposed, while a higher than average 
25 per cent do not know or did not respond. 


There is no evidence in- the social sciences that 
homosexuality has any bearing on work performance. Indeed, in an 
f@eticial policy statement adopted in LOY the American 
Psychological Association states, "Homosexuality per se implies no 
impairment in judgement, stability, reliability, or general social 
Or vocational capabilities." And, "the American Psychological 
Association deplores all public and private discrimination in such 
areas as employment, housing, public accommodation and licensing 
against those who engage in or have engaged in homosexual 
activities." And, "the American Psychological Association supports 
and urges enactment of civil rights legislation that would offer 
citizens who engage in acts of homosexuality the same protections 
mow guaranteed to others on the basis of race, creed, colour; <ec 
cetera." 





Similar positions have been taken by the Canadian Sociology 
‘and Anthropology Association and by the American Sociological 
Association. 













. Studies in race and minority relations point out clearly 
that without legal protection, people become the ».ob JECkes. Hof 
prejudicial activity. Without legal protection, legislatures 
tacitly approve street violence directed against minority people, 
lmfair labour practices, bias in the criminal justice system and 
residential discrimination. 


Studies conducted by such social science researchers as 
Marcel Saghir and Eli Robins, Martin Weinberg and Colin Williams 
and Martin Levine reveal widespread and chronic mistreatment of 
homosexual people in the absence of legal protection. Indeed, not 
only do they suffer discrimination but they are also without the 
means legally to remedy it in the current situation. . 


| Inclusion of sexual orientation in the Ontario Human Rights 
Code would confer no special privileges to homosexuals, but would 
simply assure the right to privacy and freedom from unwarranted 
intrusion in personal lives. We believe it 1s the responsibility 
of the government to guard against the victimization of any group 
of citizens by following the lead of Ottawa, Toronto and Windsor 
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in endorsing the rights of all» without» regard © to sexual 
orientation. 


Then a list of references follows. 


Mr. “Chairman: Are! there, any . questions) from [any AOf mois 


committee members? 


Mr. Renwick: Is there a similar body) /-un>) Canadaletol tre 
American Psychological Association? 


Mr. Adam: There iS, It is the Canadian Psychological 
Association. It has not taken a position one way or the other on 
this issue. & 


Mr. Renwick: Has it been a matter of debate in that 
association?~.First,of all; “I should -ask:" Is “thats association @ 
representative association? 


Mr. Adam: Yes, it is representative in the same way that 
the American Psychological Association is in that most Canadian 
psychologists do belong to it. 


Mr. Renwick: Has there been any debate within that 
association, Or discussion or consideration of this question? 


Mire Adam: From what I am aware Off the Canadian 
Psychological Association has established a division on gay and 
lesbian interests which sponsors academic sessions on the subject 
and so on. 


Mr. Renwick: They have a position? 


Mr. Adam: They have a division within the association. 
As far as I know, they do not have an official position of any 
kind though. 


Mr. Chairman: Any further questions? Thank you very 
much, Professor Adam, for making your views known to us. 


Dr. Elgie has asked if he could make a statement to the 
committee tomorrow morning. I think it can be accommodated within 
our schedule if there is no objection. -That®*would,) be (the @tfiree 
thing tomorrow morning. 


Mr. Renwick: It is certainly agreeable to me. 


Mr. Chairman: As I understand it, there is one group 
which was on tomorrow that is not going to appear tomorrow, so it 
1s probably* an appropriate time.o That «will besithe cfinst sthingmeos 


the agenda at 10 o'clock and then into the rest of the groups. We 
adjourn, tillel 0 laansetomarcnow. 


The committee adjourned at 4:15 p.m. 
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THE HUMAN RIGHTS CODE 
(continued) 


Resuming _ COMSideratiomMofveBiliz£ Ff Ane Act Sto Uravise Paka 
extend Protection of Human Rights in Ontario. 


Me. eecnaivmans: Tee wills ®call®%thée" meeting “to orden’ (the 
first item on the agenda is a statement from the minister, Hon. 
Mr. Elgie, who indicated to us yesterday that he would like to 
make a statement to the committee. He is first on the agenda, so 
Dr. Elgie, we will turn it over to you. 


Hon. WMri Elgie: Thank* youw# Mr. Chairman and \membersouof 
the committee, for permitting me to appear before you this morning 
to make this statement. AS you know, either my parliamentary 
assistant, the member for Sarnia (Mr. Brandt), or I have been in 
attendance throughout the course accompanied by officials from the 
ministry at all times. Our purpose has been and continues to be to 
listen to the presentations that are being made in preparation for 
the clause by clause debate, which I understand will take place 
next month. 


Ree Torhave itsaid: once béfore,) ito avoid any prejudgementyrul 
have deliberately refrained from participating in the exchange 
that normally follows the public presentations, although I have, 
of course, been carefully evaluating the contents of the various 
submissions. The reason for my request to make a statement today 
is the considerable attention that has been given to certain 
provisions of the bill, particularly those dealing with the 
investigative powers of human rights officers: the power of) entry, 
the so-called search and seizure power, the power to interview 
witnesses and the right of witnesses to be represented during 


questioning. 


If I understand the thrust of the criticism, it is that the 
bill may give unprecedented powers to human rights officers which, 
if exercised, could seriously jeopardize the fundamental rights of 
those under investigation. Because of the importance of these 
suggestions and the vigour and stridency with which they are being 
voiced, at least in some quarters, I thought it advisable “to 
address them this morning in the hope that concerns may be 
allayed; concerns, which to me at least, seem to be distracting 
attention from the important substantive provisions of the bill. 


m svecieasd keimto: ¥ traceéoothe legislative history of the 
investigative powers of human rights” officers in Ontario nce 
Support the proposition that powers given under Bill 7 dow nor 
differ in any material respect from the powers that officers have 
held for some years. I would then like to analyse the provisions 
of the current bill and explain their meaning and purpose, with 
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particular reference to the allegation that the power to search 
and seize without a warrant is present in the bill. 


I then wish to say something about the investigative powers 
given to inspectors and officers under other legislation to show) 
how they compare with the powers given to human rights officers® 
Finally, in the light of the debate and discussions to date, 1) 
wish to indicate my present thinking as to the need to vary Om 
clarify the existing language of the bill. 


1. The investigative powers of human rights officers: The 
powers of human rights officers are to be found in section 30 om 
Bill 7, which is Similar in) its; legal;effect to.section slo @ot eras 
current Human Rights Code. Reduced to essentials, these provisions 
give the commission or its officers the power to enter premises at 
any reasonable time, without a warrant, to question persons, tap 
require the production of relevant documents and to remove, copy | 
and promptly return documents which are deemed to be pertinent to 
a particular complaint. 


The present section 16 first appeared in the Human Rights) 
Code in 1974, some eights years«<iago. Pricg, tom 1974, scl eicems 
engaged in the enforcement of human rights legislation were given 
written authorization by the Deputy Minister of Labour, undem 
powers granted to the deputy «minister by+)section))9).,0f tke 
Department of Labour Act,. to enter premises at all reasonable® 
hours for the purpose of carrying out their statutory duties. Th¢@ 
authorization gave the officer access to records as well. 
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T—£ the officer was unable to effect a, settlement of them 
complaint, the matter could, in the discretion of the minister, gop 
forward to a commission, which is now called a board of inquiry, 
which was given the investigative powers of a conciliation board 
under the Labour Relations Act. That is, that. commission or ame 
officer acting on its behalf at that stage, was empowered to enter 
premises, inspect documents and question witnesses; and the 
commission itself could summon witnesses and compel the production 
of documents which it considered relevant to its inquiry. | 


These powers arose from the combined effect of section 9 of 
the Department of Labour Act, which was first enacted in 1937, and: 
the original human rights statutes; that is, the Fair Employment 
Practices Act, 1951, the Female Employees' Fair Remuneration Act, 
1951, the Fair Accommodation Practices Act, 1954, and later, the 
Age Discrimination Act, 2966. 


A close reading of the relevant statutes will therefore 
reveal that since 1951, for over 30 years, human rights officers 
have had rights of entry and inspection without a warrant and the 
right ~to gquestion®.witnesses,. and» further ~syssincess! 974, Wits 
all-party support in the’ Legislature, the» rdght te require =the 
production of relevant documents and to remove them for copying, 
provided they were promptly returned to the owner. I should say in 
passing that I am unaware of any specific allegations that have 
been made to the effect that these powers have been abused. 
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| 2. The investigative powers. under ©Bill. ‘7; <their,:scope and 
application: First of all, the power under section 30 of Bill 7 of 
a duly authorized commission employee to enter business premises, 
‘aS opposed to a private dwelling place, without a warrant is 
clear. Incidentally, this iS a power which has long been accorded 
meerOorfaicers “under virtually all of the statutes for which the 
‘Minister of Labour has been responsible--the Employment Standards 
‘Act, the Labour Relations Act, the Occupational Health and Safety 
weet, 1978, and its predecessor acts, the Industrial Safety Act, 
ithe Construction Safety Act and part IX of the Mining Act, as well 


as the Workmen's Compensation Act and the Industrial Standards Act. 


| ine addrtron *to the “power of entry, there is in Bila’ 7, as 
| there is in the current code, the power to require the production 
fer 6 documents. Apparently some regard this power, contained in 
section 30(3)(b) of the bill, as tantamount to a power to search 
jand = seize without a warrant. I do not believe that is an 
\interpretation that is correct. Where the Legislature clothes 
officials with search and seizure powers, it does so in very 
express terms--see, for example, section 22(7) of the Farm 
Products Marketing Act and section 11(6) of the Securities Act. 

| I do not believe search and seizure powers can be implied 
Merom the wording of section 30 of the bill. Let us assume, for 
example, that the investigator makes a demand for production under 
| Section 30(3)(b) and the demand is refused. If the investigator 
were to ignore the refusal and to proceed to search the premises 
‘for documents, he would, in my view, be exceeding his authority 
under the provisions of Bill 7 and under section 16 of the current 
‘code and might, I am advised by counsel, be liable to a charge of 
trespass under the Trespass to Property Act, 1980. 

| 

| What, then, could an investigator do, faced with a refusal 
to produce documents? He could recommend to the commission the 
laying of an information under section 30(6) of the bill--a 
‘provision, by the way, which is identical to section 16(5) of the 
current code--charging the respondent with obstruction,5: FP awant) i£e 
‘point out that such a charge could only be laid with the consent 
of the Attorney General. 


| Alternatively the inspector could recommend to the 
commission that because it was not possible to complete the 
investigation, the matter should proceed to a board of inquiry, 
where the question of relevancy of documents or any other question 
bearing upon the refusal to produce documents could be argued and, 
incidentally, where rulings adverse to the respondent could be 
appealed to the Supreme Court of Ontarndo, 


} 





| For the reasons outlined, I think those who read a search 
and seizure power into section 30 are incorrect. However, I wish 
to make it clear that it has never been my intention nor the 
government's intention to grant such powers. I will be indicating 
later in this statement the nature of the clarifying amendments 
that I am prepared to propose to put the matter beyond any doubt. 








Before doing so, however, Il think: 19 might be useful to 
refer to other statutes in which similar investigative powers have 


been granted in order to indicate the various approaches that 
might be considered. 


“ 


3. Investigative powers in other statutes: As I am sure 
members are aware, there are a great number of statutes, both 
federal and provincial, empowering inspectors to exercise one or 
more of the following powers: to enter premises, to require the 
production © of Sdocuments; sro seize ~and’ detain documents, - te 
interview witnesses and generally to carry out their statutory 
duties; all without a warrant. The’ statutes ;to’ which) IT)-reter)iag@ 
either remedial inf 2 nature, conferring social benefits or 
protecting®™ ‘civil “rightssin Sethe: *broadestseycense, hor | Chey ame 
regulatory, establishing, for example, the conditions upon which 
licences are issued and retained, obligations *to pay -taxes / Os 
fees, to maintain premises inecertain ‘states’ of irepain vet ‘ceterar 


These statutes may be categorized under three headings, 
although, assI jhave jindicated’,:some sof, thempfall within more than 
one category. First, perhaps the largest group comprises those 
giving the right of entry, into premises). without, a) warrant 
Occasionally such a right includes the «right to, enter..even private 
dwellings as well as business premises. Second are those which 
accord the right to require the production, and .in some, cases the 
removal of documents for copying. The third category comprises 
those conferring the express right to seize or detain documents. 


There are variations in the ways that these various powers 
are defined. In most caseS a person exercising the power must, as 
is’ ‘the case int) section wS0io ofn BPlleb/ ples nauthorazed es byaeue 
particular board, agency, commission, ministry or department on 
whose behalf he is° acting... In ’atesmallercimnumber y:of «cases, tie 
authorizing body or official must have reasonable cause to believe 
that’ ‘a “statutory! contraventiond is beccurring. 7 Frequenthy, gems 
enabling statute stipulates that it Is an offence forela) person gue 
obstruct an investigator in the exercise of his powers. 


Mr. Chairman; it is) no exaggeration! tovisay that sthere, ame 
literally hundreds of Canadian statutes falling within one or more 
of the categories that I have described. Federal statutes of this 
sort include the Canadian Human Rights Act, section 35(2), which 
clothes commission investigators with powers very similar to those 
contained in section 30 of Bill 7. Identical powers are given to 
officers under the Canada Labour Code. Other federal statutes, 
such as the Income Tax Act, section 231, and the Animal Diseases 
and Prevention Act, section 18, to name just two, allow inspectors 
avright: of entry! without iwarranti jin’ orderagtoimearryy) out athe 
statutory mandates. In the case of the Income Tax Act the 
additional power to seize evidence iS available if it appears to 
the investigating officer that there has been a violation of the 
statute which he is enforcing. 


Other provinces have similar legislation. For example, 
sections 97 and 98 of British Columbia's Employment s Standards Ace 
allow an authorized officer to enter business premises and to 
remove employment records in order to make copies. Saskatchewan's 
Labour Standards Act, section 66, «confersresimilar “*powers« Jor 
investigating officers. These arewrandomo but,’ Pesubmit petypicas 
examples of powers commonly conferred by statutes in other 
Canadian jurisdictions. 
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E cite these examples in an effort to place this aspect of 
the matter in perspective. The prevalence of these powers in 
Canadian statutes reflects well-established administrative law 
principles which recognize that the powers of entry, seizure and 
the like depend for their justification on the purpose of the 
governing Statute and the purpose of the power. Whatever may be 
Said about the -powers of search and seizure, I submit that the 
power of entry without judicial authority is well established in 
etetutes|, that .are primarily educative and disciplinary in 
character as opposed to those where inspections are done for the 
purpose of detecting offenders in order to launch criminal 
prosecutions. I believe Bill’ 7 falls squarely within..the’ former 
category: that 1S, primarily educative and disciplinary in 
mecharacter. 


4. Proposed clarifying amendments. Until I have had the 
benefit of hearing all of the public submissions I don't want to 
present in inflexible detail the precise statutory language that 
may be desirable to clarify the concerns that have been voiced. 
However, I can in general terms outline the principles which I 
think should apply. 


mLos20 acm. 


I believe the power to enter for the purpose of interviewing 
witnesses and examining the premises is fundamental to the proper 
administration of the code. These powers are so central to the 
enforcement of the legislation and so well established in our 
statutory approach to remedial legislation that I do not believe 
they should be restricted other than by ensuring that they can 
Daly bemocarricdm out, wbyss properly, ‘authorized. officers),,of£. the 
| commission. If more stringent restrictions, such as requiring a 
Mmwarrant, were to be imposed in the Human Rights Code it would 
i surely be necessary to develop a logical rationale for 
distinguishing the code from other statutes in which the right of 
entry without a warrant now exists. 


Do those who express concern, including my friends the 
members for Scarborough West (Mr. R. F. Johnston) and Riverdale 
(Mr. Renwick) as well as their leader (Mr. Cassidy), all of whom 
have indicated their disapproval of section 30 of Bill 7, really 
believe that it would be desirable to require a labour relations 
officer who wishes to investigate a complaint of an alleged unfair 
labour practice under the Labour Relations Act to obtain a warrant 
before he or she enters the employer's premises for the purpose of 
guestioning witnesses and examining documents? 


\ Would it, in their view and in the view of other «cr ities pebe 
) desirable for an industrial health and safety inspector to be 
required to persuade a justice of the peace of the necessity of 
entering a place of work to investigate a complaint that working 
conditions are either unsafe or unhealthy, bearing in mind the 
fact that a justice of the peace must be satisfied that there are 
reasonable grounds for believing that an offence has been 


committed? 


Should an employment standards offacenebe required to obtain 
a warrant to enter premises to investigate a complaint for failure 
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to pay equal pay for equal work or the allegation that vacation 
pay has been denied or, for that. matteraeqtorgconduct! route 
compliance audits? 


Mr. Chairman, these are not unusual occurrences, as members 
well know. These and similar investigations take place on a daily 
basis within my ministry and, ‘in’ my*view, ‘are’vessentialeteo str 
carrying out of “the “various! mandates *oiveneeby ithe ststaluteo vas 
believe the same observation applies with equal force to the Human 
Rights=*Code. 


With these preliminary observations in mind let me summarize 
the essential features of the clarifying amendments that I am 
prepared to introduce at the appropriate time. 


First, the authorized investigating officer should be given 
the right to enter premises other than private dwellings at 
reasonable times and request--and please note that the word 
"request" is substituted for the word "require"--the production’ of 
documents and/or permission to view the premises. 


Second, while on the premises the authorized investigating 
officer should be entitled to interview persons who may have 
knowledge of the matters raised in the complaint, with the right 
of the person being interviewed to have his «counsel og 
representative present if he wishes, subject to the right of the 
investigating officer to exclude from the interview persons 
adverse in interest to the complainant. 


Third, if there is a refusal to produce relevant documents 
or a refusal to permit a view of the premises, provision should be 
made for obtaining a search warrant from a justice of the peace 
upon reasonable grounds for its issuance being shown. 


Fourth, Lf “entry "is © -refused,) ore. asp Manet alvernaviveveace 
obtaining a search warrant in the case of refusal to produce 
documents, the human rights commission should be able to refer the 
complaint directly to a board of inquiry that would be empowered 
to give appropriate directions concerning the denial, obstruction 
or refusal to ‘hear “the ‘complaint (On Lts*merivs Gand tomerosvlemea 
decision--a decision, I might add, which in both fact and law can 
be appealed to the Supreme Court of Ontario. 


These “are four V*principles’ that. Pel beliteve pareseialngeanua 
workable, and I am prepared to support them. 


I would like to add a word about the power to question 
witnesses. It has been suggested that section 30(3)(d) of the bill 
is unfair and oppressive in that it might deny the person being 
questioned’ the "right tol shave (Gh is) TormehereReounse kagormmotres 
representative present during the questioning. I sympathize with 
this concern, and, as I have indicated, I am prepared to introduce 
whatever clarifying amendment may be necessary to guarantee the 
right to representation’ "for witnéssess. However ireeth ine entenia 
important to understand the history OF this particular 
subsection--because many members here today were involved in the 
discussions relating to it--and the reason why it has to be 
carried forward into the present code. 
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section. SO0(3)(d) continues, in Slightly altered language 
section 16(2)(d) of the current code. In permitting officers of 
the commission to exclude persons during questioning, the section 
is directed at a very specific situation; that is, the situation 
where a person adverse in interest to the complainant insists on 
being present in person or through a representative during the 
interview in an attempt to intimidate the person being questioned, 
Mand this risk Ps mIOUs aatheoretical one,.--tt.aerases, from several 
moncrete situations which occurred prior to 1974, where several 
respondent employers successfully asserted the right to be present 
during the questioning of witnesses with consequent intimidating 
effect. As a result, the present section 16(2)(d) was enacted by 
the Legislature in 1974 with the support of all parties. 


I believe it iS extremely important that we continue to 
guard against this potential abuse. However, as I have indicated, 
Meeepelieve we can do so, at the same time improving upon the 
Mericsting® language by stipulating specifically that the officer's 
Mower to exclude extends only to persons adverse in interest to 
the complainant and not to the complainant's own counsel or other 
freely selected representative or, indeed, to the witness's own 
counsel or other freely selected representative. 


I Know there are other matters which have been identified as 
Mieing of concern. Among these is the fear that free expression of 
Mepinion is somehow. abridged or denied by section 12. In my 
Mepinion, a plain reading of section 12 makes it clear that it is 
“actions, not opinions, which are restrained. However, I wish to 
-Make it clear that I am prepared to introduce any clarifications 
Meet meare. necessary in -order..to. ensure that . there..dis no 
restriction, actual or perceived, on the expression of opinion. 


Those are the matters to which I wish to direct my remarks 
today. As I have said, they have attracted considerable attention 
over the summer months. I do not wish to be misunderstood. I do 
not shrink from controversy, indeed I welcome it. As someone has 
said, controversy is the essence of politics and its principal 
attraction as a modern spectator sport. However, we are dealing 
here with a very important piece of legislation, ANddwlee CO Ooe 
think the public interest is served by a one-Sided debate. 


Lumust..confess it sis difficult in the face..of shrill and 
intemperate criticism--not, I hasten to add, from members of this 
committee--to avoid intemperate rhetoric and response. However, I 
believe these matters are of sufficient importance that they 
should be examined dispassionately, rationally and on their legal 
and social merits. For my part I intend to do my best, whatever 
the temptations to the contrary, to keep the debate on that plane. 
Whatever other differences we may have, I am sure all members of 
this committee will agree on that latter point. 


I want to make it clear that the items which I have 
addressed today should not be take as an exhaustive list of our 
concerns or the government's concerns. ie, abay.e followed the 
committee's deliberations with great interest and. benefit, and 
Mean uwe «(come ..to.clause .by, clause,,debate. 1 will have certain 
specific proposals to make on several other matters which have 
been receiving your attention. Il believe, however, we should have 
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the benefit “of hearing Vall of \thevorvers setiligicogie presented 
before these other substantive matters are addressed. 


Finally, while I am prepared to make reasonable amendments 
where I am perSuaded that the code can be improved, I wish to 
reaffirm my commitment, and “that of e@nthes*cqovernment?> Btoercas 
important substantive reforms contained in the bill, as well as my 
own unaltered determination to see Bill 7 passed by the 
Legislature and proclaimed in force as soon aS possible. Thank 
you, MremGha rr man. 


Mr. Chairman: ~ ‘Thank: “you,” “Mree@eMinisters “ris dg notes 
whether we want to get into any questions specifically at this 
time. 


Hon. Mr. Elgie: Whatever you wish, Mr. Chairman, 
Mr. J. M. Johnson: I think we should have a few comments. 


Mr. Renwick: '*r do®motiSintend ®tovtenterms into tasidvalogue Gem 
question and answer with the minister at this time. We will have 
an opportunity in the future. I may say I welcome the statement of 
the minister. I sthink “ite has donera@gqreatSdeal Wio “ablaymieuee 
concerns which I and my colleague Richard Johnston have expressed 
in discussions, and the leader of my party has expressed as well. 


POIs on) terete 


I am always interested in a lesson in jurisprudence, and it 
has certainly been an illuminating and elucidating one. I “do now 
think that jurisprudence would have assisted anyone, when faced on 
the doorstep without the benefit of the minister's statement in 
Support of the powers that were granted, to avoid the implications 
of” the provisions “oft ‘section »307""*The’*clarifications) jareesnc a 
welcome. We will certainly study them to see that they do meet our 
concerns. On first sight, I would say they substantially cover the 
concerns I had originally expressed about the bill. I am delighted 
to have the reaffirmation) of “the minister's -commi tment wand» cae 
government's commitment about the bill. 


I am also pleased that you had ‘seen’ fit  tos:comment “om 
section 12. That was a matter I raised yesterday when the 
representatives of the newspaper associations were here. I wanted 
that issue clarified. I did not want’ "to “allow an’ ‘attackion thie 
bill to be disguised as an attack on freedom of speech. We 
appreciate the time and effort and the timeliness of the statement. 


Hon. Mr’. Elgie:’ Thankyou, Mray Renwick: 


Mr. uJ. M. Johnsonk “Mew Minister omies toolwwouldemin kama 
join Mr. Renwick in congratulating you on your presentation. You 
have cleared up a lot of concerns that I personally and I am sure 
most of my colleagues and indeed many of the public had. It is 
encouraging to know the presentations being made here are being 
read by members of the ministry and brought to the attention of 
the minister. It makes our exercise here more meaningful to know 
that the input is reaching the right level. I think the problem 
possibly has been a matter of clarification. You have certainly 


Q 
=, 


zeroed 1n on a couple of the major concerns with the bill, and you 
are prepared to make the appropriate amendments. I hope you will 
continue to follow this practice. In doing so, hopefully we can 
Some out with a bill that is fair and reasonable to all parties 
involved in these basic human rights. 


HON VT IMr. Blgies Thank you, Mr. “Johnson 


Ms. Copps: I have a couple of concerns about the changes 
as they would come forward. One of my concerns is that it seems 
you are at this point allowing the witnesses involved some freedom 
as to whether or not they will open their books to you and as to 
whether or not they will be investigated. When an officer arrives 
at the door and asks that he be allowed to enter and look through 
a document, will he or she inform the witness he has a right to 
metuse that aspect? Will that be a paramount part of the 
legislation you will be introducing? 


Hon. Mrs Elgie: "I ‘am quite’ willing to* hear “comments and 
remarks about that, which is exactly why I did not make inflexible 
amendments today and submit them to you. The intention is very 
clear. We want to recognize the right of someone who has been 
complained against to say, "You cannot look at my documents; I 
consider them privileged." If he or she likes to do that, then 
there are options available to society to enable the securing of 
information that is absolutely necessary to the investigation of a 
complaint. 


Ms. Peopps: i\I_ wouldy:dike to ‘see something brought into 
the legislation that would follow the Miranda decision in the 
United States where the person who has been complained against 
would be informed of his or her rights in that regard prior to any 
injury or any seizure. 


I also have some concern over point four on page 19 where 
you say that if entry is refused you have a potential of two 
alternatives. One is obtaining a search warrant, and the second is 
Bererring® the ‘complaint ~-directly to a board Vofveanquiry..umy 
understanding of the legislation as it is proposed is that the 
introduction to a board of inquiry is only allowed when there has 
been substantial evidence to show there has been an infraction of 
the code. In this case, suggesting you would refer it directly to 
a board of inquiry gives me some concern about! catyvebeoauset tic 
person is exercising what is deemed to be personal freedom in not 
allowing entry. The complaint is then referred directly to the 
board of inquiry; that is, he is guilty until proven innocent. I 
wonder if in the legislation you may propose, you might strike out 
that second option of turning it directly to the board of inquiry 
and take the simpler route of obtaining a search warrant, which 
would solve the problem all the way around. 


Hon.ueMr’ -EIgie:° Ms. “Copps, -T hope you will take some 
time to analyse the matter carefully. If you read the Provincial 
Offences Act, which gives the justice of the peace the capacity to 
issue a search warrant, you will realize there have to be 
reasonable grounds to show not only _ that there iS a valid 
complaint but that there is evidence in the possession of the 
employer, for example, that will substantiate that complaint. 
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I am saying, clearly, if the commission has an option an@ 
has reason to believe there are documents, then it should go the 
warrant route. But if you are. suggesting that information that am 
solely and totally in the possession of an employer, or whoever, 
should never under any circumstances be made available to anybody 
to peruse even though that perusal will be subject to the ordinary 
rules of evidence and subject to a right of appeal at any stage of 
the procedure--surely you are not suggesting the whole process 
should «grind tos, halt. wThaty «as. .what, sitewould sdG..i6s,70U [oom 
give those sorts of options. 


In building in those two options we are legitimately trying 
to recognize people's rights to have counsel, to have access to 
the courtS to appeal decisions that may have been made, or to 
appeal the decision of a commission .to .pass..it.on,to a,.board og 
inquiry on the grounds that they did not have evidence to justify 
it. There are so many things).built,») inj sthere.. to... proceas 
individuals. I hope that after careful, consideration, Ms... CoOppsm 
you will agree those are the only two options we have. 


Ms. ./COppss.- My, ,understanding.. iS) thats we the ss pLOcese Sciam 
would result in obtaining a search warrant also applies to a board 
of inquiry,.in,that a,board, of inguiny inonermal.~circumstanccc amas 
not called unless there is some evidence of an infraction of the 
code... Therefore the ,..same ..doubts , would. apply [either “co” tie 
Situation of the search warrant or a board of inquiry. How can yo 
call a board of inquiry when you have received no information to 
date to substantiate the calling ofa board of inguiry? 


Hon. Mr. Elgie:.,1f. you..read sections 133,30) Ole wt) ecec aaa 
Says that if it appears to the commission that the procedure is 
appropriate and--reading it broadly--that the evidence they have 
in their possession warrants an inquiry. 


Ms... «Copps 3, dfnathey o.havew evidence, sil thelr sa poscessi am 
that will warrant an inquiry, surely they will have evidence in 
their, spossessions that. would,.also,. allows.sthe 4 production, sotmecle 
search iwarrant.se@l bfind) theres is gasbasic sneonguudtyweto: \Savestoam 
you have enough information to call for a board of inquiry and yet 
not enough information to require a search warrant. I think that 
is an area that should be elucidated. 


Hon. Mr. Elgie: I think what you are not reading is the 
second part of that, which says that the board of inquiry would be 
empowered to give -approriate directions..concerning. the denial, 
obstruction or refusal to hear the complaint on its merits and 
issue a decision. Clearly, there.will have.to be some .alterationg 
in ;other jwording ofthe .code~iny.ordéem to,allow.a,board,..in Lule 
public view and with rights of appeal from their decision, and the 
right sto counsel andwalJdetne ordinary rules of evidence, to have 
records inspected. 


Ihave to. tell.you,- inwvall -honesty ,~ .thatesnrobabiy—16. tie 
most secure type of amendment in terms of any other legislation 
that I have been able to see anywhere in this country, in terms of 
protecting people's rights. 


pa? 


Ms. Copps: I do not want to engage in a debate here 
because I don't think that is a function of this committee. 
However, my reading of that section where you say that the 
commission should be able to refer the complaint directly to a 
board of ingquiry--which implies in my mind some bypassing of the 
normal pursuit of the complaint--which would be empowered to give 


Bppropriate directions concerning the denial, obstruction, et 
Getera, or refusal. 


Pour ake Calking™ about’ obstruction here. when 4in' “the «last 
paragraph you have said the person who is a witness or the person 
who is an employer is allowed the privilege of denying you access. 
mn the next page you are talking about obstruction. I think there 
is something there that should be cleared up when the legislation 
Bs introduced in its final form. 


HOM. Mir Obigies: It ‘st<a question’? of access: without? uve 
process. We are building in due process here so that if someone 
feels his documentation is privileged, or for any other reason 
should be kept private, then he can say so. If he does not agree 
with the board of inquiry, he can appeal that decision. I think 
that is an immense step forward in protecting individuals' civil 
rights, not only as a general principle, but in comparison to all 
other statutes that I have ever seen. 


mO:40 a.m. 


Meee opps. 1 Scan only ‘say that if you have enough 
merdence ©toO! warrant *a board of #nquiry then I think~ the most 
logical and the best route to ensure individual liberty would be 
to demand a search warrant. 


Hon. Mr. Elgie: I hope when we get around to discussing 
it, you will suggest what we might do if it is not possible to get 
a search warrant and you still have a problem. 


Ms.  Copps: Iam sure there are many other areas of 
jurisprudence where people cannot get a search warrant. That is 
one of the fundamental rights that is built into our democratic 


process. 


Mr. Chairman: I think that surely will come up when we 
get into clause by clause. We are not going to resolve anything 
further this morning, I am sure. 


Mr. Eakins: I just want to say that we appreciate the 
“minister's statement. We will be reviewing the content of it very 
soon. I think, however, the minister will agree that this 
Statement was necessary in view of the very grave concerns that 
have been expressed by some very large bodies in the province, 
especially yesterday morning by the various police associations of 
Ontario, the police chiefs and also the Ontario Provincial Police. 


Hon. Mr. Elgie: I think iti) bs Maar? to way’ Gohne7? that 
there are many misperceptions about numerous areas of the code. 
Were we to start discussing them today, we could go on for quite a 
while. But I do agree with you and I thank you for your remark 
that there were some that were absolutely necessary to clear up. 


That is why I came today. 
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Mr. Chairman: Thank you very much, Mr. Minister. From 
the Toronto Board of Education, we have Robert Spencer. 


Mr. Spencer: Mri Chairman, our delegation is quite 
large. I wonder if we could use these two seats f£Oraour, opi icuaiics 


Mr. Chairman: Yes. 


Mr. Spencer: “I would like’ “to -introduce’s our delegation, 
which is relatively large. We have a short brief but each trustee 
haS .a- pant of ethatp.brieft) to,,read se themascociate director, Rem 
Halford, |} is ‘sitting tihere, Pin, eiront Got, mee. The, Gr aceeiuclariams 
adviser for the Toronto board, Tony Sousa, is on this side and 
then, beginning from the right, we have trustee Joan Doiron, ft rem 
downtown ward 6, trustee David Moll from the east end of the city, 
ward 9, trustee Baer Weatherup from the centre west of the city, 
ward 2; and trustee Fiona Nelson from the north centre of the 
city, ward 5. Our group will begin with a presentation, page one. 


Mr. R. F. Johnston: Is there any symbolic reason why the 
north of the city has been left out--10 and 11? 


Mr Spencer: Trustee Nelson actually represents the 
north area. Our city. is® divided into four areas, and) we have 
representation from all four areas. 


The Toronto Board of Education operates a system of 165 
elementary and secondary schools, attended by over 80,000 pupils 
and..staffed.by almost. 5,000. teachers, land oprincipals and 4,000 
nonteaching support staff. Our continuing education program has 
approximately 30,000 students yearly and employs about 450 
additional teachers. 


As a school board we believe. that. the schools not. only 
communicate objective knowledge and techniques, the usual three 
Rs, but also reflect society. We feel that) the ,education system 
bears an important responsibility for furthering human rights. 
Through our school community and board policies the Toronto Board 
of Education has consistently striven to promote better 
understanding between people and to teach our students and staff 
about the value of human diversity. It is therefore important that 
we who have the responsibility for education in this area respond 
to) ay sbill, ‘thats (promises, toj,give all seeople equal rights and 
opportunities and respect for their dignity and freedom. 


The Toronto: Board sof Bducationawasijglad sthat\jehes prowinevas 
government is enlarging the current Ontario Human Rights Code. 
However, we feel there are still areas where there is some 
inadaguacy, and we would like to address these areas specifically 
in the order in which they appear in the bill. 


In part.) I,.athe.,Toronto Board. of skdaucatilon Suppor (= aie 
recommendations of the Life Together report, especially the 
proposed revisions dealing with the specific grounds on which 
discrimination would be prohibited. In the proposed Bill 7 we note 
the lack of inclusion of sexual orientation, which Life Together 
has included. The Toronto Board of Education, as some of you will 
be aware, has debated this issue. We have attached Appendix A, 
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which is a copy of our board's policy, which was passed by a very 
large majority of the board members. 


When the subject was being debated at the board, board 
members heard from over 50 individuals and groups. The majority of 
Bhose groups spoke in favour of inclusion, and. they ran the 
spectrum from grandparents, theologians, politicians and parent 
groups to noted Canadian authors, academics and psychologists. A 
respected Canadian theologian stated at the meeting that, while 
the question of homosexuality may be a debatable moral issue, the 
churches collectively agree that homosexuals have human rights 
which must be protected. 


We do snot;ifeel that giving rights to. gays «and lesbians) is 
infringing anyone else's rights and freedoms. Quebec has passed 
Similar legislation banning discrimination on the basis of sexual 
orientation; the cities of Toronto, Windsor and Ottawa have passed 
Similar resolutions. Nowhere have we heard of abuses that have 
resulted from these resolutions or legislation. The granting of 
these rights gives homosexuals the right to live as human beings 
within the law. 


Our officials are prepared to answer any questions on the 
implementation of that policy, because we understand that at an 
earlier delegation there were some questions asked. So we are 
prepared to answer questions, but we will not go into that at this 
point. 


I would like to introduce trustee Joan Doiron to deal with 
the next two sections: sexual harassment and age. 


Me-.tpoiron®< Thank» \you'fs Mrto «Chairman? ‘Section g6 (a) on 
sexual harassment is the first one that I would like to comment 
on. In your bill you say that "Every person has a right to be free 
from (a) a persistent sexual solicitation or advance made by a 
person in a position of authority who knows or ought reasonably to 
know that it is unwelcome..." 


Our problem is with the word "persistent." We feel that the 
word "persistent" should be clarified or removed. We are concerned 
about who would determine persistency and how it would be proved. 
A section should also be included to require all companies and 
organizations to formulate a general policy on this issue and make 
this known to all staff and employees. 


10:50 a.m. 


Second, our part two speaks to your section 1o\(a phonssages 
which states, "In part I and in this part, (a) 'age' means an age 
that is 18 years or more and less than 65 years." Of course, that 
directly affects us, and in this statement we are supporting the 
position that I think your committee has already heard from 
Justice for Children. We feel this section fails to recognize that 
there are a large number of young people out on their own between 
Bietages of *P6"and*17. “It the code does not include this «roup it 
will sanction discrimination against them and will deny them equal 
access to services, goods, facilities, accommodation and 
employment. We feel it is unfair to give a young person the right 


14 


to withdraw from parental control at 16 and not. give the perso 
the protection available to all persons in society. 


We also question the age limit of 65 years. Are people over 
65 not in» need of protection?» (Can), theys:be, (dented piaccess sauem 
services, goods, facilities and accommodation? 


As I mentioned, the Justice: for, Children-braef,.goes on sag 
some detail that, of course, we would support on. the question of 
i. “andwlyey carPoLlds. 


Mr. Spencer: Part II will be dealt with by trustee 
Nelson, residential accommodation. 


Ms. ‘Nelson:® MrieeChairman,, themsToronte siboard.,of sjEducatves 
is concerned about section 19(4), which weads, "The right unde 
section 2 to equal treatment in the occupancy of residential 
accommodation without discrimination because of family is not 
infringed by discrimination on that ground.where the residential 
accommodation is vin a building;® s0n) ,desagnated) \parnt. vot gece 
building, that contains more than one dwelling unit served by 4a 
common entrance and the occupancy of all the residential 
accommodation in the building or in the desSignated part of the 
building is restricted because of family." 


T would, likestor give youwasiwee sbits of ~the history eo eee 
discussion at our board. On March. #26, 96817 the eToronto Beacramas 
Education decided to write to the Premier of Ontario (Mr. Davis) 
and the Minister of Labour to advise them that it is in support of 
the recommendation contained in the human rights commission report 
Life Together, which prohibits discrimination against children in 
rental accommodation. Later, on July 30, the board of education 
endorsed a brief from Child in the City regarding the rights of 
families with. children to equalsasaccess® to, housing); and) that a3 
Appendix B in our brief. This brief is being presented to you by 
the Child sin ithe City “Program; University of «Toronto 720n “theirmows 
behalf. 


We fand sthatcw#adult-only fshousino@¥is “éantigechidcrenee cs 
families who need accommodation. Our board has consistently 
advocated the provision of affordable family housing in the city 
to help stabilize downtown neighbourhoods. Manitoba, Quebec and 
New Brunswick have already enacted protection against adult-only 
restrictions, and we would urge Ontario to do likewise by removing 
section 19(4) previously cited. 


We feel that at the moment families are under tremendous 
pressureS; marriages are very fragile and housing is. a major 
stress in this. We find that the best way to ensure the rights of 
Children to all the protections they require is for us to have as 
much support for the family as possible, and we feel that the 
deletion, of this, section would, ,Help) to “provide’ that’elsuppores 
That's why we are urging that deletion on you today. 


Mr. Spencer: Trustee Baer Weatherup will deal with part 
LEY s 


US 


Mr. Weatherup: I would like to speak to section 26 in 
particular. That's where you deal with public education. It says 
gn two clauses, (da) and (h): 


PlLusroetnepreinction of the ‘commission ; 


; etl) to develop and conduct programs of public information 
and education and direct and encourage research designed to 
eliminate discriminatory practices that infringe rights under this 
tt: 


"(h) to promote, assist and encourage public, municipal or 
private agencies, organizations, groups or persons to engage in 
programs to alleviate tensions andes scontlicis based upon 
identification by a prohibited ground of discrimination." 


I guess we are concerned about clauses (d) and (h), which 
deal with the functions of the commission to promote public 
education programs to eliminate discrimination and alleviate 
tension and conflicts based upon identification by a prohibited 
ground of discrimination, because the Toronto Board of Education 
mas an equal opportunity office to do just that, and we look 
forward to continued co-operation with the commission on joint 
educational projects. 


An example of this, I think, are some actions that are being 
taken by our race reltions department in preparation of a pamphlet 
which I will hand around as a sample. It deals with the board's 
position on the Ku Klux Klan, which is a problem right now in the 
Poronto system. I will hand that around for people to look at. 


Trustee David Moll, part IV, the orders of boards of inquiry 
and part V. 


Mr. Moll: Mr. Chairman and members of the committee, I 
Will read part IV, orders of boards of inguiryy7” and**partiV.i athe 
Toronto board has a number of concerns about section 38(3), orders 
of boards of inquiry, which reads: "Where the board of inquiry, 
Mater, <athearing; finds that a right of the complainant under part 
I has been infringed and that the infringement is a contravention 
of section 8 by a party to the proceeding, the board may, by 
eraer.., . ‘et cetera. 


E(3)OUnvadditiion ‘to “the “powers conferred by subsection 2, 
where a right under subsection 1 of section 4 is infringed on the 
ground of a handicap, the board, in addition to any other order, 
may make a finding as to whether or not the equipment or the 
essential duties of the employment could be adapted by the party 
who is found to be a contravener to meet the needs of the person 
whose right is infringed and where the board makes the finding, 
the board may, unless the costs occasioned thereby would cause 
undue hardship and subject to the regulations, order that the 
party take such measures aS will meet such needs as are set out 1n 


Bre order." 


The Toronto board finds that this section is in apparent 
contradiction with section 16, which states: "A right under parhar 
to nondiscrimination because of a handicap 15s not infringed by 
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discrimination for the reason that in the particular circumstances 
the handicap renders the particular person incapable of performing 
the essential duties attending the exercise of. the Uricgnt. {we 
agree that no one should be disregarded simply because he or she 
is handicapped. However, to delegate a board of inquiry with the 
power to change the essential duties of a teacher, for example, 
may contradict the essential, duties. of teaching as set, out ,an the 
Education Act. 


We are also uncertain about the definition of handicap and 
whether it should include mental disorder or learning disability. 
The meaning of “essential duties" and "incapable" are undefined 
and therefore are subject to different interpretations. How do we 
protect «hel rights’ to£5 thesshandi¢capped, wreppeopie who waver 
previous historyr-of a mental)sdisorder, giand, ©theirights yore tie 
nonhandicapped? 


We have a concern aS well with regard to part V of the act, 
section’ 43(c)s< which readsSse"In *this, acta person, <n. Jaddibionere 
the extended meaning given it by the Interpretation Act, includes 
an employment agency, an employers' association, an unincorporated 
association, a trade or occupational» association, a. trade union, 4 
partnership, a municipality and a board of police commissioners 
established under the Police Act." 


We would support the recommendation of Justice for Children, 
which was referred to earlier in our presentation, but the 
definition of "person" in section (c) should be amended to add the 
words "human beings" of any age. Again I would refer you to 
Appendix C where it extensively quotes from Justice for Children. 
This, we believe, would clarify the status of children. 


Mr... Spencer: -Inv:conclusiong (Mri Chaarman; (he woutcwe tice 
to thank you very much for allowing us to make a preSentation and 
again indicate that both our trustees who have dealt with 
particular sections of the presentation and our officials are 
prepared to answer questions on any of the areas that have been 
commented on this morning. 


Mri. oChalrman: s:\Thanksbyoulm very smuchyweMln.eSpencer and. ,the 
other members of the board. Are there any questions? 


Ts air 


Mr. Renwick: Mr. Chairman, L do appreciate the 
opportunity to have heard this submission. It covers a number of 
points, but I do not want to engage in a seriatim discussion of 
each and every one of them. 


I am particularly interested, however, in the question of 
the inclusions ins themeseoden of thew. prohibited) .i.gqround, vor 
discrimination; sexual onientationy. becausenit Vtriledeito:. fowlow win 
the press the evolution over time of the policy which you have 
submitted with your brief. Obviously it was a matter of extreme 
difficulty for the board to deal with. I was very much interested 
in looking at the votes as they were taken and the way in which 
thisis policy, smeflects .sasgsubstantialr majorityves of athe seaboard: 
representative across the city. 
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Would you please help me and perhaps the other members of 
the committee as well in the evolution of your policy, having 
particular regard to item (b), that the board will not countenance 
the proselytization of homosexuality within its jurisdiction? That 
is one of the principal reasons that is given for the argument 
enat we yshouldenotrinclude, it*in this’ bil. 


. Mr. Spencer :*"Fhis' ’ questions! (vone  Sithat einvolved , ithe 
Peciviaties; hi think,Woft themajoritysofothe *trusteestoforemost (of 
the last term. It seemed that every time you turned around there 
was a presentation. 


Pewouldsbe wreluctanty to, tny. touge: through» the historys-since 
eres beginning’ )of° 1979.) But ton. the question ospecifically. with 
respect to proselytization, I think our associate director and our 
race relations adviser have some specifics that may be of interest 
to the committee. If more is asked, we will go further. 


Mees Haltordsie]2 think, asicMreceRenwick shas »noted,eoweechad 
some difficulty arriving at the final policy because there was 
probably a good deal of misunderstanding in the eyes of the public 
about what we were eventually trying to get at. Mr. Renwick 
pointed out section (b), very rightly, as the place where we had 
to make a very public statement about concerns that the general 
public had. 


We started out, and we hope we ended, with a policy that was 
really related to employment. But there seemed to be a concern 
that there were side issues; that we were into the matter to 
curriculum for example; we were into the matter of the way in 
which employees might handle themselves within our classroom 
settings. Section B of our policy tried to address that. I know it 
is a very brief statement but it was one that was meant to sum up 
the board's position on it; that the board would not tolerate 
activity of this sort, as described in the phrase, proselytization 
within the classroom. 


In order to enforce the board's own policy, the board has to 
have some implementation policy. Here, I think, is perhaps one way 
to answer your question. If members of the public or members of 
the board's staff should have some concerns about the activities 
of its own employees either in the classroom or in the nonteaching 
situations, then we would apply our policies. In the classroom we 
have a procedure that is called standard form 45, which we have 
been updating recently. The last form we had was 45(a), dealing 
specifically with some matters around the activities of staff. 


If there should be a complaint from staff or the pubhics 28 
would be investigated under our policy wont sacouldda _ lead to 
Suspension of an employees's contract; it could lead to the 
termination of an employee's contract. We feel. that with those 
internal arrangements, we have Managed to satisfy the concern that 


was out there in the public. 


It certainly was the concern that took a great deal of time. 
I think the board wrestled with that for a long time before they 
came to the policy that you see here. I hope that has gone some 


way towards satisfying your question. 
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Mrs- Renwick:4 *Perhapsi, Mri, Chairman, ipecouldsadurecsitsoms 
further question on this particular area. We have had raised with 
us the idea that it would create a rather significant conflict, @ 
think it's with section 44 of the Education Act, which sets out, 
perhaps in rather archaic language, the duties and obligations of 
a teacher, if we were to include in) this: bili?the pprohibites 
ground of sexual orientation coupled with the later section of the 
bill, which in certain circumstances overrides the provision of 
any other act. That's the argument which has, been put to us as 
recently as yesterday but on other occasions as well. 


Mrs Halford: «Mrs Chairman,” coudd “inedraw litheaiat tencucn iam 
the committee to ‘one > sentence we) haveueinggfour sibraerioine thas 
section? It gives our reason for quoting one of the delegations we 
had at the board. It is on page two, paragraph three. While the 
question of homosexuality may be a debatable moral issue--which I 
think is the one you “are referring/sto,ifs you “are<looking at) the 
Education Act and the question of what*omust Bbe!l taughti fin ice 
classroom: that is the debatable issue there--the board was 
looking at the rights» and: protection; ofvall our employees. We felu 
that this was one of the issues*:onmwhich *we had) towarrive,; ata 
solution, and we felt that we could separate the two. Perhaps our 
way o£ doing: it: was ‘section, Bj), againyarof cours poliiey.oWertriec eas 
Separate what the teacher was required to do in the classroom 
under the Education Act from the rights that the person should 
have outside the classroom and as an employee of the board, 
whether teaching or not. 


Mr. Spencer :siMr..Chaizmmanjaet fieghimay. addeito.tthat, .ipructos 
Nelson was the chairman of the board during that period and she 
would like to make a small remark, if it's possible. 


Ms. Nelsons: .Mrse-Chairmanjn this. poliecyewon. pace) UlmC hao 
brief was developed by a group of trustees in consultation with 
the board solicitor, because it waS obvious that we needed a 
statement that would both define the terms under which the board 
waS operating--allay public fears such as the one mentioned by Mr. 
Renwick--and have the support of the board and its staff. It was 
felt sthatathaswdid: dowthis. 


We heard from a large number of clergymen, in fact, who are 
well aware of the kinds of concerns that have been raised here and 
who felt that there was a Significant human rights issue as well 
aS a moral issue involved and that there was a possibility of 
separating them. We feel that this statement in fact met those 
fears and has in fact quieted the issue to the point where we have 
not’ heard’ it sovfarethishyear. 


Mr. Eakins: Mr. Chairman, wy) QUeSthONnes.us) Lealby wea 
supplementary. Would’ it beisalbberight’towaskeit rathertsthaneacua 
separate question? 


Mr. Chairman: 2f Mrs Riddell hasrwine hobjectionmuus wou 
Say go ahead. 


Mr. Eakins: Following Jim's comment there, you _ have 
referred here to a respected theologian who stated at one of your 
meetings that the churches agree that homosexuals have human 


se] 


rights which must be protected and promoted in society. I wonder 
concerning the broad statement of Churches, were these SHEN bee 
presentations Or do you have support from, Say, the Toronto 
Council of Churches or the Canadian Council of Churches as such? 
Were they individual presentations when you say "the church?" Do 
you have something documented with the board from a broad 
association of churches? 


Mr. epencerraiMnn ‘Chairnian,)© imcanswer™) foi Penat  Uwesccomid 
provide the documentation from the specifics. It was both councils 
and individual churches. There were obviously some other 
individual churches that were quite upset and didn't see the 
separation. Again, this was an extremely controversial issue, so I 
Bnank that if Mr. Riddell would like to dig into it a bit deeper 
we would be quite pleased to provide the specifics. The theologian 
teaches at St. Michael's College. 


Ms. Copps: (inaudible). 


Interjections. 
Mr. R. F. Johnston: Get your labels straightened around. 


Me. Chairman: ag thought you were prejudging Mr. 
Riddell's question. He is next. 


eisiQ° a.m. 


Mr. Riddell: Tt think=>*maybe--therets iacmore-4 Bact (ethan 
fiction in that. I just want to follow up on the comments made by 
Mr. Renwick and Mr. Eakins by asking if you agree that this bill 
should take supremacy over the Education Act? 


Mrenespencers: Io think it “must. “rt should take supremacy 
over the other act. 


Mr. Riddell: Then should we pull--and if it is section 
44, I'm not sure; I used to know what it was; I was a teacher at 
Bne time--"and to inculcate" and on and on and on, out of the 
Education Act? 


Mr. Spencer: I believe that, as _ trustee Nelson and 
associate director Halford said, we can develop that separation, 
and one of the advantages that we as a delegation have is that the 
wording is really up to the government and the members of the 
committee. I think that separation can be developed, and over the 
two years of debate at the board of education I think we were able 
to do that. It was a very sensitive issue, and it also was an 
all-party debate. We have had many conversations on this question. 
To try to develop the separation itself was difficult. I believe 
you can do that and leave che® imculeateby precept and example 
the principles of Judaeo-Christian" and so on. I believe that can 
be left in the Education Act, this bill can take Supremacy and we 


can still operate the schools. 


Mr. Riddell: Some reference was made to the activities 
within the classroom. What about” the’ activities outside the 
classroom but within the confines of the school? I am thinking now 
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of a school dance where maybe a homosexual teacher has been asked 
to supervise and he brings his boyfriend or she brings her 
girlfriend. ;They:getwjout ongchesdanceset lcorgand they're dancing 
together, and the children take a look at it and say, "Well, you 
know, our teachers are supposed to have a certain amount of 
influence over our lives, and I guess if they can do it we can do 
it." Is there some influence over the children, or is it going t¢ 
be left strictly to the parents to isay;eeWeligs this KemncG gl cae 
the normal thingreor dos: 


MEG Spencer: if think that probably calls for two 
answers. Our response is that in terms of promotion and position a 
teacher operating within a school function, like a school dance, 
would be promoting an alternative lifestyle if he did that, and so 
it would be covered under (b). 


But we are really very loath to get into comments on what 
happens completely off the school property. I think that was the 
other difficulty in operating the obverse of this policy, which 
was recommended by some of the groups making the other 
presentations: Do we in fact take on the role of inspecting the 
private lives of teachers and board employees? I think even people 
who were initially very nervous about the policy saw in the end 
that that just would create much more chaos than. this type os 
ching. 


Mr. Riddell: I wouldn't expect you to, and that wasnge 
my question. I was still talking about within the confines of the 
school and school activities. Heavens to Betsy, these young 
people, my own sons and daughters, can come to Toronto and simply 
walk down Yonge Street. You are not going to conduct somebody's 
private life. There is no question about that. But as a parent I 
am still a little concerned about such activities within the 
school. But that's my own personal opinion. 


Let me get on to another matter here: personal harassment. 
In my day we use to call it harassment. Now, talking to teachers, 
what is it? Is it harassment or harassment? 


Mr. Halford: As a. former English teacher, Mr... Chaitmags 
I would think either one would be acceptable anywhere from 
Arnprior to Windsor. 


Mr .#: Riddell: ) eAddiverightikySo anyon would . sk Cea toOm ae 
"persistent" withdrawn. I'm an employer. My secretary comes into 
my office and she has a very low-cut dress on. And she seems to 
think that I am looking at other than her face, and maybe by human 
nature’ Issam looking atwother ythanweheryfaces Dow you means ton cam 
that she should be able to take me to the human rights commission? 
If this were repeated time and time again then she might have 
grounds to take me before the commission. 


Mr. Eaton: You should change her. 


Mr. Riddell: But maybe she doesn't like me and she _ sees 
that I'm looking at other than her face, and she says, "Boy, I'm 
going sito take» him ytoy-thes human, wightse! commissions” “Do. you snes 
thinkwtherés#iseroom ttomlheave: thatminpersastentlag mtneres: 
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Mr. Spencer: I think the question of thoughts is. one 
that was dealt with in a book called 1984. I would hope that the 
government is not in any way interested in dealing with the 
thoughts of any individual in this province. I am absolutely 
convinced that people who have power over other people, employers 
over employees, should restrain the use of that power. Our major 
concern here is with either removal or definition. I can certainly 
see from what Mr. Riddell is saying that there needs to be a much 
more explicit definition so that the code can operate in this area. 


This area also would apply, by the way, to a male-male or a 
female-female harassment. I think it helps to explain and justify 
Our earlier position. This extremely thorny area does need to be 
dealt with by the committee because, again, it would help us in 
mesa Operation. of, our schools .if;.we knew. what you meant . by 
"persistent." If you do not mean persistent, I have a problem with 
it. What is an individual case of harassment? You have hit a 
touchy point there. 


MES Riddell: Finally, on accommodation, LeaeWwOUlLd fh Oe 
that you would still be prepared to recognize that there is a need 
for senior citizens' housing. I do not represent an urban area; I 
represent a rural area. We have made tremendous strides over the 
last 10, 15 or 20 years in getting housing for senior citizens. I 
hope you are not advocating that we start putting families with 
children into senior citizen housing. 


MoheeNC LSOne se That aiSe notion. .lntentscat, ial a cin Shack swe 
are quite specific about certain kinds of housing, such as housing 
for senior citizens and for types of handicapped people, having 
some form of exclusion. What we are saying is that at the moment 
there is such a strong feeling in society against children, as if 
they are always noisy, dirty and vandals. Children do not go to 
discos. They do not go to pubs. They do not create riots at soccer 
matches and yet we do not have those kinds of exclusions against 
people in housing. 


Hecehinks gewesm-dust,. havessito ber aiedot more » careful ,.about 
Supporting families, and where it makes sense, aS you mention it, 
obviously something specific be said. But I do not think we should 
damn all children out of hand, which is what a lot of the present 
feeling in society seems to do. 


Mr. Eaton: I would like a supplementary on that. At the 
Same time you are trying to protect the rights of the children, 
certainly there are people who are not senior citizens but who 
want the right of privacy with no children around them. How do you 
deal with that? You are taking that right away from those people 
to protect the rights of children in another instance. 


Ms. Nelson: But no one has the right bine Chak poetG. tere 
their rights take Supremacy over other su toithat. extent. 


Mr. Eaton: But that is what you are doing in reverse. 
You are putting the rights of the children over the rights of the 
individual who wants to be in quiet accommodation without children 


around. 
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Ms. Nelson: As a “former teacher = "there ‘ares @aieqreac § Mame 
more well behaved children that I am aware of than well behaved 
adults. 


Mr. Eaton: I) am” not’ saying "that we" Sanmv-not eter tetciaias 
that. I have four kids and a couple of grandchildren around home 
lots of time. But there are people who do not want that. They want 
the right to have’that privacy of their own. 


Ms. Nelson: I think those difficult Situations: cag 
easily be dealt with under the Landlord and Tenant Act. I do not 
think there has to be an exclusion of families to accomplish that. 


Mr. Chairman: I think Ms. Nelson has made her point. We 
have two or three more who wish to speak, and we are under some 
time restraints. 


Mr. J. M. Johnson: On page two--this was “referred! to “by 
Mr. Eaton and Mr. . Riddell both--with regard to a respected 
Canadian theologian, who stated "...that while the question of 
homosexuality may be a debatable moral issue, the churches agree 
that homosexuals have human rights which must be protected and 
promoted in society." When you read the brief I believe you 
deleted "and promoted." Is there a reason for that? 


Mr. Spencer; That 1S correct.” Yn=*cne preparacien Cie. a 
brief, everything goes through a;lot of stages of typing and 
discussion and that was deleted. Then when it was in front of us 
this morning, I just read it as we had agreed. There may have been 
some confusion between the antecedent of "promoted." It was very 
clear that protecting and promoting rights iS what we were 
intending. However, we were concerned that it might be misread. 


erat a ells 


Mr. J. M. Johnson: Yes, it was misread... -Ii “have” ‘anothes 
question. This relates to the point Jack raised in determining 
persistence. If you asked the question who should make that 
determination, then the next would be a question in reverse. What 
is an advance and who would determine what an advance is? Would an 
invitation to dinner or lunch be considered a sexual solicitation 
Or advance? It could indeed be such. 


Mr. Halford: We are looking at this problem now because 
we are, ‘as “an organization, trying“ to arrive -at “our “own winteunam 
policies through” our” equal opportunity offices: "1 “can understang 
thew dirltculry of your squesty or. 


I think it would probably be a matter of the employee who 
mace the complaint to describe what was to be the reason for that 
invitation, It would be a very difficult question: I “don"t think 
the invitation “in itself would ‘be’ harassment pubut eit ic were very 
obvious that there was some power being used--and I think that is 
why you are very wise to have the question of the authority figure 
in there=-if that were being uwsed®ae an abuse of authority, then I 
think you have harassment, and it is a very difficult problem. 
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Mr. J. M. Johnson: I really didn't think you could give 
uS an answer. Section 6(a) creates a great deal of Gift ica 1 ty oe 
everyone. We all know what we want to do, but we don't know how to 
do it. The wording has to protect both sides and how vou GQ) a2 7acn 
am not sure. If you do come up with any suggestion, send it to us. 


Mr. Halford: We are working out a procedure which may 
allow people to talk together.» about. the. situation. ,\before . 36 
escalates. We are hoping that will solve a lot of the problems. 


Mr. spencers, I..did want ..to..mention. under this section, 
we had intended to include a remark with respect to abusive 
danguage. I am hoping that will be clarified as the bill comes 
Out, to deal with the generic term "he," "she" or some other form. 


Mr. Chairman: Mr. Johnston and Ms. Copps are next. We 
are under some time restraints here. 


Miseok.er.-. edobnstony i haves just .one.question;qendrit ois 
a factual question. I don't know who could best answer. It has to 
do with the kids between 16 and 17 who have left home and are out 
on their own. AS you Say, they have the right to drop parental 
control, but they don't have any of the other protections that 
adults would have under this act. 


How many kids are there like that in the jurisdiction of the 
Toronto board? We got the idea from Justice for Children that they 
Seema fai number, of-.them, «but /sI; was...wondering -1f,— from,.the 
board's perspective, you have any idea how many of those children 
you have under your jurisdiction? 


Mises opencer: We, have had a quick consultation here. If 
it would be agreeable, we can try to provide a ball-park figure on 
that number. We know they do exist. We can get some sense of it 
from the child welfare rolls, but it would take a bit of time. If 
your hearings are going on, we can provide that. 


Mr. R. F. Johnston: I would appreciate that. 


Ms. Copps: I have a couple of questions on the issue of 
age. Do you have any feeling about Lifting) at; Over sche 2046, 0f 4654 
You don't address the issue of employment when you are talking 
about nondiscrimination for people over the age of 65, and I 
notice that in your own regulations you have a compulsory 


retirement age of 65. 


Mr. Spencer: You have some very astute committee 
members. One of the reasons we are very pleased that you are 
dealing with this overall issue is that our board policy, which 
has developed over many years, does not deal with the issue of 
people over 65 in any other way than to say that employees must 
quit at age 65. We just raised the question. We have not dealt 


with it collectively. 


Ms. Copps: The other question is just a concern you 
raised over section 38(3). It seems to me that there iS a 
distinction there between the handicap rendering the person 
incapable of the essential duty and another to pass the physical 
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or equipment barrier related to “the “job. <7) donit “see the 
discrepancy, and I just wondered. You went on at fairly greag 
length with respect to that. 


Mr. Moll: ‘I -think™ the” concern, “Ms. “COpps,*+1is=-thatw tis 
plain reading of the subsection of the act as it presently stands, 
about four or five lines down, “indtrcates -that,- “the board wy . "naa 
make a finding as to whether or not the equipment or the essential 
duties..." I think ‘that is really the* point ‘there.'*Can the?tboams 
of inguiry determine what the essential duties of a teacher are, 
Or is it decided™ by the Education “Act?™Our+ concern as »Set <Oum 
there is that it is perhaps fair to say that while we would see 
this act as taking precedence over other provincial legislation, 
we would have some concern over the redefining of the essential 
duties of the jobs of our employees by a board of inquiry in this 
area. 


Ms... Copps: I ‘guess’ it "is *"a”~ “question +*02** the = "woes 
"adaptation" rather than redefining. I think that is where maybe 
the confusion comes in and we should possibly clarify that. J] 
think the sense of adaptation was intended to be more in the 
physical sense of adapting surroundings involved with the 
essential duties of the job. 


Mr. Moll: It may well be. 


Mr. Brandt: Can I make one comment from the standpoint 
of the Ministry of Labour? It would be well within the board's 
prerogative to define what those essential duties would be. The 
Main issue we are concerned about is that it be built into those 
essential duties, as described in whatever the board's language 
might be, that it not be discriminatory. That to@what can=napper 
with respect to some employment agreements. We have seen instances 
Of sthis*< 


It is well within your prerogative, as “it would be witha 
police officer who was being hired, which is an example of a 
question that came up yesterday. You can define those parameters. 
As long as they are “not” ‘discriminatory’ in” theirc® actuam 
implementation, they can be as widesweeping as you would want them 
to be and as all-inclusive as you might want them to be. There are 
no limitations there. 


Mr. Chairman: There is some concern, though. You would 
agree with that. 


Mr. Brandt: IT made that point for’ clartreieation=sbecaucs 
I think there are concerns being expressed only in the _ broad 
definition of essential duties. You can define what those might be 
in your own language. 


Mr. Chairman: Thank you very much, “Mrs °°Sperncer) Wane 
members of the board and staff. We appreciate very much your 
taking the time to give us some input this morning. 


: Mr. Spencer: Thank you~ very“ much. “As "soon—as “we “can, ewe 
will provide you with the rest. . 
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Mr. Chairman: Next we have the Canadian UnNteon: of F Public 


pre ovees, OntarloO division. Terry O'Connor is here, along with 
others. 


Ms. Nicholson: Before I Start my presentation this 
morning, I will introduce you to the committee I have with me. r 
am Lucie Nicholson. I am the president of the Ontario division of 
the Canadian Union of Public Employees. On my far left is Farida 
Shaikh, who is our equal opportunity officer. On my immediate left 
is one of the members of our Ontario division board) our 
secretary-treasurer, Terry O'Connor, who is an ordained deacon in 
the Catholic church. On my right, I have Iain Angus who was an MPP 
in the House here. One of his last official acts was to sponsor an 
act to amend the Ontario Human Rights Code in 1977, a few minutes 
before the House was prorogued. 


For those of you who are not aware of the Ontario division 
Sie the» Canadian ‘Union of “Public Employees, we’ are: ‘the 
moastictucional’ * body ‘within “our national “union “and” we®/lare 
authorized to formulate and implement provincial policies. We have 
267,000 members, which makes it the largest trade union in Canada. 
Of those, approximately 108,000 members live right here in 
Ontario. 


Our members work for boards of education, municipalities, 
hospitals, universities, nursing homes, homes for the aged, 
electrical utilities, Ontario Hydro, voluntary social agencies, 
welfare agencies, libraries and the CBC. We have centres in 
children's institutions. 


oL:30 a.m. 


Before I present our brief to you this morning, I would like 
to say that we welcome the comments made by the minister today as 
they relate to the changes in the act. Particularly we welcome the 
changes relating to access without warrant and the right to have 
legal counsel or some other kind of representative in attendance 
during questioning. We had intended to raise these matters as an 
adjunct to our presentation today. 


Mr. Chairman, we are all brothers and sisters, part of one 
global human family. When anyone anywhere is exploited, unjustly 
prevented from participating fully in society, or deprived of 
their rights and the opportunity to experience and express their 
full human potential, we all suffer a loss to our humanity. When 
any one of us is freed from the bondage of inhumanity, we are all 
enriched. The essential dignity and rights of every individual 
person are intrinsic to their position as members of this human 


family. 


The United Nations Universal Declaration of Human Rights 
states that all human beings are born free and equal in dignity 
and rights. The Canadian Human Rights Act states that every 
individual should have egual opportunity to make for himself or 
herself that life that he or she is able and wishes to have 
consistent with his or her duties and obligations as a member of 
society without being hindered in or prevented from doing so by 


discriminatory practices. 
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The labour movement has historically fought against 
discrimination and prejudice. Countless resolutions have been 
passed, policy papers have been written, briefs have beens 
presented and action programs have been developed. Our annals show 
many battles engaged and won. We have gone a long way towards 
universal access to education. We have rid our country of the 
inhumanity of child, labour. 


Governments have been persuaded to provide old age pensions 
so that our senior citizens can live out their years in dignity. 
We have fought for minimum wage and employment standards laws, 
medicare and industrial health and safety legislation. In fact, 
the very right to organize into unions has been a battle to gain 
for individuals the respect of their employers and justice in the 
work place. 


Despite all these efforts, for many people human rights 
remain little more than illusion and rhetoric. The Ontario Human 
Rights Commission, in 1977, produced Life Together, a report on 
human rights in Ontario. This .-report was, ithe. culmination) cf ja 
review of the Ontario Human Rights Code that included 17 public 
hearings throughout the province and received 334 written briefs 
and presentations. Research and background studies were undertaken 
of legislation in other countries and provinces. 


This report contained 97 recommendations. One recommendation 
for revision of the Ontario Human Rights Code would have spelled 
out that discrimination shall not take place because of race, 
creed, colour, nationality, ancestry, place of origin, age, sex, 
Marital or family relationship, physical disability, criminal 
record and sexual orientation. 


The government of Ontario gave first reading to Bill 209, an 
act to revise and extend Protection of Human Rights in Ontario, on 
November 28, 1980. This has subsequently been given first reading 
in the Legislature as Bill 7. 


We wish to draw attention to four recommendations from the 
report, Life Together, that have not been adequately addressed by 
the proposed legislation. These deal with freedom from 
discrimination for: political..beliefs, «for . family relationship, 
Criminal record and sexual orientation. 


On political belief, from . recommendation 71 from Life 
Together: "As a matter both of principle and of public education, 
as well as of ensuring the future security of political liberty in 
Ontario, the commissioners recommend that the protection of the 
Ontario Human Rights Code be extended to include freedom from 
discrimination because of political belief. We recommend that 
complaints involving discrimination on the basis of political 
belief be accepted and investigated by the commission under the 
expanded definition of creed proposed in this report." 


We have attached a copy of an article which appeared in the 
Toronto Globe and Mail of December 16, 1981, which reports on the 
firings of 110 public employees in Nova Scotia after a change of 
government. The facts alone, as cited in the news report, speak 
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| We have attached a copy of an article in the Toronto Globe 
and Mail of December 16, 1980, which reports on the firing of 110 
public employees in Nova Scotia after a change of government. The 
facts alone, as cited in the news report, speak eloquently of the 
need to provide human rights legislation as a safeguard for 
political liberty in line with our democratic tradition. 


Pat | 


) Family relationship, recommendation 78 of Life Together 
states: "The commissioners recommend that family relationship be 
added to the Ontario Human Rights Code as a ground on which 
discrimination is prohibited. This would enable the commission to 


investigate Many of the problems facing single-parent families and 
families with children." 


| While Bill 7 appears to give some protection on the basis of 
family and marital status, it does not give adequate effect to the 
Submission in the report Life Together in speaking of adults-only 
apartment buildings. 





| "The crucial question, however, is whether or not enough 
Suitable housing accommodation for families with children is 
available within a particular area or community. If the answer is 
no, then adults-only policies, which discriminate against families 
with children, should not be allowed." 

Criminal record--this is very close to my 
heart--recommendation 88, Life Together states: "The commission 
recommends that criminal record be included in the Ontario Human 
Rights Code as a ground on which discrimination is prohibited." 


Although the proposed Bill 7 does provide some protection 
from discrimination because of record of offences in regard to 
feamployment, section 4(2), it does not provide freedom from 
harassment by the landlord in the provision of accommodation, 
section 2(2)). This should be remedied. 


Sexual orientation, recommendation 90 from Life Together 
reads: "The commissioners recommend that sexual orientation be 
included in the Ontario Human Rights Code as a ground on which 
discrimination is prohibited." 





| This omission from Bill 7 is the one that causes the most 
consternation and dismay. The Ontario Human Rights Commission in 
their hearings and research preparatory to writing their report, 
iLife Together, found widespread support for . the inclusion of 
sexual orientation as a ground on which discrimination should be 
prohibited. Churches, citizens, community and labour organizations 
up to the level of the Canadian Labour Congress argued for this 
extension. It is unconscionable that thousands of men and women in 
our society must live in fear of losing their jobs, their living 
accommodation and their right to basic necessities if their sexual 
Orientation becomes known. 


I say to you, Mr. Chairman, that Ontario cannot allow the 
prejudices of some of our population to perpetuate such moral 
outrage against others. Failure to include sexual orientation in 
i111 Pa wouLd, in itself, constitute a direct act (of 
discrimination. Such discrimination is unthinkable in legislation 
that proposes to set a standard for human rights. 
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Now, Mr. Chairman, we will go to an oral presentation. Terry 
O'CONNOrawii lm bDGmerLs cu. 


Mr. (O'Connor:. “Mr. \;Ghairman, SRjUste, tose giver aimee ene 
background as to the nature of our brief, we haven't prepared a 
whole lot of arguments or repeated a whole lot of arguments. You 
probably have all kinds of paperwork already in regard to the 
arguments on the points we have made, so we didn't feel it was 
appropriate to repeat those ad infinitum. We drew from the report 
of 1977, Life Together: Report on Humah Rights in Ontario, not’ im 
the sense| that we;were cherry-picking, @tryingeto pick. the. chores 
items that you left out, but in order to address the items we felt 
strongly about that had been omitted from the proposed act. We 
felt that all, the background, (the arguments ,anthe papers, the 
briefs had already been presented to this commission and you have 
access to the documentation, so there was no point in passing it 
Ons 


There are four points we have included in our brief today 
that had been omitted. One is freedom from discrimination on the 
basis of political beliefs. That is something that affects us as 
public employees probably more than anyone else; we are in the 
most vulnerable position. The article in the newspaper that was 
guoted as an appendix to our brief gives an example of the kind of 
thing that can take place. 


The second is the item on family relationships. We are 
specifically concerned about adults-only apartment buildings. You 
have already discussed that with the previous delegation that was 
here. We are not concerned with senior citizens' apartments; we 
are concerned with the idea of adults-only apartments. We 
recognize that people, after they have raised their own children, 
may want to be free from the pitter-patter of little feet and 
whatever goes on, but we feel that there are different levels of 
rights. We feelsthat the,sright to. housingminace a higher priority 
than someone else's right to be free from the pitter-patter of 
little feet. When housing is so short and families are under such 
pressure in regard to housing, we feel that that has to be a 
higher priority, and the proposed legislation doesn't take that 
into consideration. 


L140 Ra me 


On the question of criminal record, the proposed act goes 
partway in that in one section it makes reference to freedom from 
discrimination in regard to employment on the basis of record of 
offences, which is defined more narrowly than criminal record, and 
then it doesn't provide it in regard to accommodation. It doesn't 
provide that freedom from discrimination at all. We think that if 
there are bona fide reasons why someone shouldn't be permitted to 
rent certain accommodations because of criminal record then there 
could be provision to take care of that, but atushouldn"t. be. juse 
carte blanche that anyone is permitted to discriminate against or 
harass someone on the basis of his record of offences or criminal 
record. Life Together goes into considerable depth regarding the 
repeaters in the penal system and the continued punishment that 
people have to take. 
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The item we feel most strongly about is the question of 
sexual orientation. This has come up at many of our conventions. 
At our conventions we have a cross-section of the community, and 
there has been a lot of debate on the question of the rights of 
people with various sexual orientations. People do express their 
prejudices too. But there has been a lot of support for the view 
that people should be protected from discrimination on the basis 
of sexual orientation. Regardless of the minority viewpoint, which 
might be vocal and might express prejudicial views, we think 


/everyone should have the right to protection. 


AS we mentioned in our brief, if we enact legislation, a 


Mbill of rights or a human rights code that doesn't provide for 


protection in a specific area of sexual orientation, then we are 
fae cacw. discriminating” “in “our legislation.” TPt<would”. beé>*a 


contradiction to have legislation which proposes to set a standard 


for human rights and which itself discriminates. We think it 


should be included. 


I wish I could give you all the arguments and debate that 


have been presented at our conventions, but I won't begin to try. 
The argument gets emotional. People express their prejudices and 
viewpoints sometimes very logically. We accept them. Without 
trying to criticize your committee, I heard one being expressed 
here just this morning. One of the members mentioned a couple of 


gentlemen getting up and dancing at a school dance. I don't know 


how many dances I have been to where I have seen a couple of women 


get up and dance, yet we haven't thought, "Get them out of here. 


“What are they doing?" We haven't reacted to that. Our prejudice is 
sort of taken as natural. 


One concern that was raised by an individual at our last 


convention was the concern for future generations, our children. 
'I'm a family man, so this struck me strongly. I identify with the 


gentleman over here. I have 10 children of my own and seven 
grandchildren, so I'm concerned about children. The argument this 
person presented was that if we accept homosexuality then we are 


saying it's okay. What are we teaching our kids if we are teaching 
that it's okay to be homosexual? 


The point that was raised was, what happens if we teach that 


it's not okay to be homosexual, if some child grows up in a home 


where all he has heard--and again I'm expressing prejudice too, 


Rsing the: Yterm © "he"; ieee coulakewe lls- begat iginl-=is grohat 
homosexuality is bad; he has heard all the nasty terms about 
homosexuals and thinks how terrible homosexuals are, and this 
young person grows up and discovers that he is homosexual? 


What image does that person have of himself? The only image 
he has is that he has to hate himself because homosexuals are 


people to be despised and hated. Is it any wonder that such a 


young person might contemplate suicide, might contemplate 


alcoholism or whatever else? We certainly have a responsibility to 


the rest of the people in our community, but also to our children, 


meortgive “them the’ chance “tos:grow “up with a positive image of 


themselves so that they do not hate themselves because we as a 


society have condemned homosexuality out of our prejudices. 


That is some of the background as to the items we have put 
mnto.our brief. 
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Mr. Angus: Mr. Chairman, members of the committee, I 
find it interesting, to say .the least, to be,,on this.side ofjtae 
table since my last time in the Legislature. I would like to raise 
with you some mechanical items in the bill, as well as _ two 
additional areas that we feel should be covered under the act. 


Currently Bill 7 provides that the complainant be advised of 
decisions that have been made throughout the course of the 
investigation and the examination of the particular case, but 
there is no provision other than when the accused has been found 
guilty, for lack of a better word, of telling them whatiis going 
on. 


There waS a case up in Thunder Bay at the university where a 
charge of racial discrimination was made. The case was later 
dropped, and no notification whatsoever was given to those who 
were accused of discriminating. We think that there should be 
balance within the bill; that the same options, or the same rights 
if you like, be available to the accused as) twell as vege 
complainant. 


Secondly, there is an appeal procedure built into the act 
that is inconsistent. It would appear that the complainant has the 
right of appeal all the way through, but the accused may only 
appeal to the Supreme Court of Ontario, I guess it is, following 
the decision by the board of inquiry. We would like to see that 
changed so that both parties again have the same rights all the 
way through the legislation. 


We believe it is important to mention two other gaps that we 
perceive in the legislation--equal pay and the right of privacy. 
In terms, of equal. pay, we-havew occurring, jin J/society.todaw@ 
particularly in Ontario and other industrial areas of the world, a 
rapid change in microtechnology. That rapid change has some very 
serious affects on the working people, particularly the people in 
offices who are represented by us. We are now moving into word 
processing and other kinds of electronic-assisted work. There is a 
great fear that as a result of that ‘theres wild ibe. reductions 
pay, differential levels of pay for those who are placed on to 
these machines. We believe, for that reason, that an equal pay 
provision should be included in this act. 


As another example, there has always been a tendency when 
hiring the handicapped--at least in the past--that you are really 
doing them a favour, and because you are doing them a favour you 
can. pay them less. A number | of “yearss ago, a)jradior station. im 
Thunder Bay--and I am sorry I keep using Thunder Bay examples, but 
those are the ones I am most familiar with--had a legally blind 
person employed with the station. They originally hired the person 
on a grant, either ‘through Canadian National ‘Institute? for, the 
Blind or through a government agency, and then when the grant was 
over, tried to reduce the person's pay to their share. In other 
words, they were getting $100 a month instead of $200 at that 
time. It was only because the staff fought it that it was 
prevented from occurring. We think this bill should provide them 
withe that kindsof protection: 
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‘Thirdly, bn y-LO7ay,) cinwthe Attorney General's office or the 
Solicitor General's--one of the two--provision was made for a 
separate level ME pay for native constables employed by the 
Ontario Provincial Police. They were being paid at a lower level 
than comparable officers in the regular force. The rationale that 
the minister used was that because they lived on a reserve they 


did not have to pay taxes and, therefore, should not get the same 
rate of pay. 


I honestly do not know whether that is still in effect, but 
i think that kind of discrimination should not be allowed. The 
vehicle to protect those people is through this bill. 


In terms of electronic surveillance, we are all quite 
familiar with the concern in the post office of the Canadian Union 
of Postal Workers over electronic surveillance and the right of 
privacy in the work place. We think that provision should be made 
in this act to ensure that those rights are not infringed upon. 


ms 50) “am. 


There bs also, combined with the new approach in 
microtechnology, the ability very precisely to monitor staff in 
terms of work activity. Without going into the arguments of 
productivity and what have you, we are concerned that big brother, 
watching through electronic means, can lead to some very serious 
problems in the work place, particularly in the level of stress 
and the health of the employee. We would like consideration for 
that as well. 


Finally, we would like to add our support to comments made 
in the previous presentation of the Toronto Board of Education on 
sexual harassment on the point of persistency. With almost half of 
our membership being’ female, we are concerned with the 
strengthening of this act in that regard. I would like to ask our 
equal opportunities officer, Farida Shaikh, to add some comments 
on that aspect of the bill. 


Ms. Shaikh: Studies in the United States, which have 
been Supported by recent surveys in Canada ,.pandicate sitnat: - Gor 
women who work outside of the home, between 70 and 90 per cent of 
them are sexually harassed at least one or more times:.in. their 
lives. This can be of the order of somebody leering at you, aS was 
suggested during the last presentation, or it can be of the order 
‘of rape or an attempted rape situation. So it, can, be quite. serious 


in nature. 


Further on that, studies also indicate that +48. pere cents of 
the women who are sexually harassed lose their jobs as a result of 
that sexual harassment. That is to say, they are either fired 
directly or they are forced to quit because the situation becomes 
unbearable at the work place with their employer or with their 
Girect supervisor. There is also a good deal of indication that 
people who are sexually harassed suffer physiological and 
psychological stress which reacts in a number of ways in their 
bodies and on their emotional state. 
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et clearly is a serious employment-related problem, 
particularly for women. Because women are in the position of not 
being managers or supervisors, they are more likely to be more 
frequently sexually harassed at this time than are men. This is 
not to say that some men do not experience it. 


During the last presentation there was a comment when they 
brought up the question of eliminating the word "persistent" from 
the proposed amendments to Bill 7. Somebody raised the notion that 
if you leered at or looked at a woman who wasS wearing a 
particularly low cut garment at work, was that sexual harassment 
and could they be taken up for it. Well, I have been in offices 
repeatedly where men have come in with extremely tight pants, or I 
have worked on Saturdays, which I do on quite a regular basis with 
the union, and people will come in in unbearably short shorts. I 
do’ not assume, ‘as “a result. of” -that,-othat 1g7ehnavetthe “raghe ice 
sexually harass that person and make their working conditions 
ditrotvcure. 


Sexual harassment has direct employment related reprisals 
for women, particularly at this time, but maybe for men as we 
equalize positions for men and women in the labour force. However, 
persistence is not a feature that determines the severity of the 
impact on the individual. 


If your employer solicits a sexual relationship or attempts 
to impose some kind of force upon you, direct physical force upon 
you in a situation, it does not have to be repeated. Once is 
enough. It causes the same kind of employment-related reprisals, 
if you turn down that situation, if you encounter it ‘once or WG 
times. I would really urge you to remove that word "persistent" 
from there. It* is a serious -~problem= tor ‘womeneele 1s) oneistnac we 
are quite concerned about. 


On another point, I would just like to make a comment that 
Ontario has a law covering the issue of equal pay for equal work. 
The Canadian Human Rights Act in section 15 covers the concept of 
equal pay for work of equal value. This is of particular concern 
to women, the disabled, native people, racial minorities, because 
many of these people, particularly women, are ghettoized into a 
limited number of occupations that are characterized by low pay, 
that are personal service in nature, that are highly controllable 
and that right now are going to be extremely vulnerable to 
technological change. They are among the front lines of people who 
are going to be affected by technological change. 


There is already a tremendous gap between, for example, 
men's and women's wages. Women make, on the average, 58 per cent 
of a man's wage in Ontario. With the onset of technological change 
and the introduction of it in areas where “women are heavily 
concentrated--clerical work, hospital work, library work, all of 
which many of our members are engaged in--what's going to happen 
is the same sort of situation that we saw with the introduction of 
automation in the post office. 


_ When automation was originally introduced in the post 
office, the people who were put on the coding desks were primarily 
women because manual dexterity is thought to be a characteristic 
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of women, and they were automatically declassified two grades and 
their wage levels were dropped two grades. It took the Canadian 
Union of Postal Workers a considerable amount of time and effort 
and a strike to get them reclassified to their Original position. 
We expect that this kind of thing will happen to women on quite a 
widespread basis, and it will thereby increase the gap between 
men's and women's wages. We feel that it's really important that 
the issue of equal pay for work of equal value be enshrined in 
this legislation following the Canadian Human Rights Code. 


a would like to point® out that there is pressure to.amend 
the Canadian Human Rights Code to exempt technological change in 
labour shortages from the equal pay for work of equal value 
provision. We are resisting that pressure, and I think many other 
mroups in society are as well. It's extremely important that 
technological change be covered by an equal pay for work of equal 
value provision and that Ontario finally catch up with the 
realities of women's work on this issue. 


Ms. Nicholson: Mr. Chairman, if you have any questions 
we will be glad to answer them. 


Mr. Chairman: Thank you very much. 


Mr. RS ies Johnston: Mr. Chairman. that's a very 
comprehensive brief, especially when you put it all together with 
the verbal presentations at the end. I'm in agreement with a great 
meee roOLerc, eSOl it's “difficult to sask fPquestions.<« I)idoen"t »really 
need to play devil's advocate; we have enough devils and they will 
be glad to do that on their own, I think, without my pursuing 
that. There were a few points of information that I would like, if 
we could have them. 


On sexual orientation, to start off with, how many of your 
locals have negotiated in their contracts any kind of protection 
in terms of sexual orientation and how have they done that if they 
have done it? 


Ms. Nicholson: To give you the numbers on that, Richard, 
would be very difficult because that comes from our research and 
we deal with over 500 individual locals here in Ontario. Many of 
those locals have more than one contract, so we are dealing with a 
tremendous amount. It's the policy of our organization to have 
that in our contracts. We have got it in many contracts, 
particularly in libraries (inaudible). Many of our contracts have 
it. It is our policy to do it, but as far as numbers are concerned 
I would have to go to our research to get that number for you. 


Mosulnal Feulsohnston: b lfesthatis geasy sto get, nuateiwould be 
helpful to me. I'm just Erving £0 buildaa case for the amount of 
activity that is already going on in that field so that we are not 
breaking particularly strange ground in this area. If there are 
any samples of the wording of what you have in contracts, they 
would be useful, if that is possible at all, just in terms of how 
you tried to bring in that kind of protection for your workers. 


Ms. Nicholson: We can get you samples of the language. 


Mr. Chairman: Could that be forwarded to the committee 
through the clerk? 
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Ms. Nicholson: We can get you samples of language we 
have. 


Mreu Ro) OFS. “Johnston sn The ; fother pirnteresting aothang waimuces 
noticed is that although the Ontario Federation of Labour has made 
a presentation to us and we know their position, I don't think we 
have every received the actual motion that the CLC now has. Is it 
possible to get access to that through you, or would you prefer 
that we address it directly to the CLC? 


Ms. Nicholson: The CLE deals with the federal 
government. Individually, we deal with the federations, then deal 
with the provincial government; so I would suggest that the CLC 
probably is the place for you to get that. 


Mr. Re. »FaoJdohnston: sCan wersdosvthaty Mose Chairman=-have 
the clerk get that so we have the position firmly down as to the 
wording of the CLC'sS position on sexual orientation? 


Ms. Madisso: \I'm sorry. Start again. What do you want me 
to get? 


Mr. .R.. Fs Johnston: .Them motvonsothate dtheniGLGemas yoassea 
on sexual orientation. 


Many of the items you have down have been dealt with by 
other groups, and I won't try to deal with those. One that hasn't 
been dealt with a great deal is the matter of political belief as 
an exclusion. I wonder if, besides the Nova Scotia example, where 
patronage of that sort has just been located for a long time--in 
Our many changes of government in Ontario we haven't found that to 
be as much of a problem, but there's a lot of this-- 


12 noon 
Mr. Brandt: Not since the last change. 


Mr. R. F. Johnston: There are some questions that are 
raised by people who oppose the notion of political beliefs being 
a protectorate, and I'm sure as a public service union you are the 
butt of many of those arguments. I wonder if you could try to 
respond to a few of them. 


One example that has been raised with the CBC, for instance, 
is that if unions involved with the CBC were to take public 
political positions that could be seen to be influencing public 
Opinion, et cetera. During the Quebec elections especially, Radio 
Canada personnel were often accused of being involved in that way, 


and there's an argument that that could have undue influence, et 
cetera. 


The other would be, how would the government, when it 
changes--if it's not going to do the total work road-crew changes 
that are done in Nova Scotia, et cetera--replace a deputy minister 
who may be very, very involved in the political beliefs of the 
previous government? We have seen several examples of that which I 
could think of in terms of the BILD program and other things. How 
does an incoming government exclude that person from inner 
decision-making when the transfer of government takes place? I 
would like you to deal with that argument, if you would. 
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Then, of course, the other large one is OPSEU, CUPE, the 


whole matter of whether in the city of Toronto Local 79 should be 


able to give donations to individual candidates, and in the 


provincial jurisdiction whether OPSEU should have any ri gneatte 


express political opinions during a campaign. I wonder if you 


mcould Speak to those a little bit because we haven't had a great 
maeal of discussion on that. 


Mr. Angus: Mr. Chairman, I would like to respond. Having 
had the opportunity to wear both hats, both as a practising 
politician in the sense of being a member of this House and one 
who aspires to go to the federal House, and having been labelled 
guite obviously in my community as a New Democrat, I have thought 
through this whole area for many years. I have been told that in 
the past in Ontario, in the northwest many years ago, activities 
such as are still happening in Nova Scotia happened throughout 
Ontario; that after a change of government there were actually 
lineups outside the new member's office the next morning of people 
looking for work because everybody had lost his job the night 
before. That was particularly true in highways. 


I don't believe, nor doesS CUPE believe, that a person's 
on-the-job responsibilities should impinge on his personal time, 


(his personal rights to expression. That expression relates to 


one's political beliefs. To some people their political beliefs, 
eneir ‘political persuasion, is their religion; it's: their’ way of 
Gdealing with the brotherhood of man, if you like, of bringing 


mipouce those “changes “that “they > think’ “appropriate {tov “better 


BOCtre cy ss ability to Lunction*for ‘ail: people. 


There have been in Ontario in the last couple of years some 


specific attempts to discriminate, either through existing 


legislation or through the interpretation of existing legislation, 
against individuals who wish to run for political office. The 
individuals I am thinking of have been Conservatives and New 
Democrats; I honestly don't know offhand if any of the Liberals 
have found themselves in the same situation. There is the example 
of the OPP officer in the Sudbury area, the example of a regional 
economist with the Ministry of Northern Affairs in Thunder Bay who 
was a federal candidate. 


It was fine for him to be a federal candidate, but the 
moment he decided to seek the presidency of the federal riding 
association he was warned by his superiors that that was not 
allowed and should he accept that position he would be terminated 
from his job. It is my understanding he has since won that case in 
arbitration, but in the meantime he had left the employ of the 


province. 


In terms of your question about the deputy minister, I do 
Hot! “think there is a question) in “anybody's mind that deputy 
ministers, and probably even some people in one level below, are 
political animals; that they help to shape the policies of the 
government of the day. That applies to any party. I think i GEES 
legitimate to expect that they are there for the duration of the 
government or at the whim of the government. 


But those who implement policy, whether they be the guy that 
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runs the transit and builds the highway, the economist wno 
analyses .or the=sclerk steno, who. types, (here s1cs noe reason site 
believe--because they happen to have political beliefs, and 
because in their own way they happen .to. make. it. obvious to 
somebody, whether it is their friends or neighbours by putting up 
assign. during’ sangelection.~—or aby DecOming (ACC iVvee sip costae 
association--that they would, by doing so, impede the operation of 
the government. That is what the” Concern ts. FOr Gtiac  ) casot umn 
believe that all Ontario government employees, if you like, should 
have that right--with the exception of those most senior in the 
policy making areas. 


Obviously, if an employee is abusing work time, whether it 
be for political purposes or whether it be because they are a 
member of the Kiwanis and are running their Christmas cake drive 
out of their office instead of doing the work that they are hired 
for, of course they should be disciplined, because that is not 
what they are hired for. But what one does in his private time is 
his private right, and I do not think we should take it away from 
him. In fact we should protect chim. 


In terms of the other comments about the donations, the 
right of free speech, you mentioned the CBC. There is a difference 
between on-air influence and abusing the responsibility that the 
media have in Shaping public opinion; to do more than state the 
facts sor) provide an. opinions lnicam editorial, wands trying ito, Shane 
public opinion through innuendo--that is a harsh word and I cannot 
find a proper one--by indirect manners, rather than what is one 
man's opinion, or something like that. But how you read the news, 
aS in the Quebec election “thing, fcan atfect=at. 1 donot thin. 
that iSseright. (‘But “those -journakists shave, every. .20pteen the 
world, as far aS I am concerned, to be activists within their own 
political -party, just ‘as they have.the “right to sbe. activists: te 
the Kiwanis, the Kinsmen, their church, .their, ethnic. group ‘or 
whatever. Those are my comments. 


MrsaR.or ie sdOnnSton: <UT | JUS Wanted, CommWete nl enanoOn gene 
record. Thank you very much. 


Mr... Angus: JI have been waiting  togeseveaathates: Clam CULta 
some time. 


Mr. Chairman: We have time for :one more question, Mr. 
Riddell. 


Mr. Riddell: «First, «let me ‘congratulate: you 4on sa, wells 
organized brief and the way in which you shared the 
responsibilities for presenting the brief. I am pleased to see, 
Iain, that you do feel the accused have some rights, as well as 
the complainant. I certainly agree with you there. I would like to 
get into a debate! with “you, "sir; onssexual orientations but: here sie 
would be, I guess, a debate of prejudices. I would dearly love to 
be able to sit down with some of these members of the cloth to 
hear what their comments would be on sexual orientation. However, 
Bodo notuwantsto get itsintos this. 


On political beliefs, I was going to make the same comment 
that Richard did. In your answer it would appear, Iain, that we 
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have a law for some but not a law for all. You are guite prepared 
£0 see discrimination against those people in government who help 
to shape posecyy Duc your -are# not prepared to see discrimination 
against those people who implement policy. It is a case, aS I say, 


of a law for some but not for all. I. am not too sure that I agree 
Botally with you on that. 


12:10 p.m. 


As far as a criminal record is concerned, I would like to 
try to get my point out by using an example. I am a farmer. I need 
somebody to assist me in the farming operation and a chap comes 
along who has a history of burning down barns. Maybe he served his 
penalty. Are you suggesting that I should be compelled to hire 
that person with the thousands of dollars that I have invested in 
my operation? 


As I say, this person has maybe served his penalty but he 
may Still have that tendency to want to burn the barn down. He 
maybe is still -an_.arsonist. Are you saying, that I should be 
compelled to hire that person because he has served his penalty? 


The point I am trying to make is that it is very easy for 
people to come in and make suggestions who do not have any what I 
call money on the table. There are all kinds of businessmen who 
have hundreds of thousands of dollars invested. Then somebody 
comes along and says, "Look, you really have no choice as to whom 
you can hire because of the human rights bill that we have enacted 
in the Legislature." I always think there are two sides to every 
coin. I would like to hear your comments on that. 


ir raton:. There's aithings *in Othere. about) sa), bonasepide 
reason. 


Mr. Riddell: As I say, he served his penalty, Bob. 


Mrewmatons .ves,:.but.there ,is a.thing,,in there about bona 
fide reason in the act. 


Mr. Riddell: I am quoting a good example. I can name the 
chap who has a history of burning down barns. He has served his 
penalty and now he comes to me. 


Mr. Eaton: I think you can make the case that you have a 
bona fide reason for not hiring him. 


Mr. Chairman: We will have time to debate that. If you 
wish to respond briefly, fine. 


Ms. Nicholson: Wemeiwildt Inespondie briefly jetojentiae Bee 
Chairman. 


Mr. O'Connor: Article 10 on page 4 Of: «theatre oie 
something that speaks to that kind of thing. If freedom from 
Giscrimination on the basis of a criminal record was provided fons 
article 10 says, "A right under part I is infringed where a 
requirement, qualification or consideration is imposed that is not 
a prohibited ground of discrimination but that would result in 
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disqualifying a group of persons who are identified in common by a 
prohibited ‘ground... of discrimination,» except; “where, (a) the 
requirement, qualification sor, consideration) \ispra), creaconable ang 
bona fide one in the circumstances." 


If a person had a history of burning, bDarnsyandsyou werema 
farmer, I would think that? you would havelmroundsietombemabiec sca 
say, "No, I ‘cannot? hire vthat mane") But, Pie wheat yout hacsiwas a 
garbage dump and you wanted someone to go around and collect 
garbage, the» fact )thatwa, personmburned; barns, ois idosmotertinnkeis 
really relevant; or the «fact that a,person had some other kind Jos 
record of offence. 


The fact that a person went on strike illegally might not be 
relevant «at alle tothe, fact. that pa-tperson bwantspsa g30D sas ee 
storekeeper in your store, or something like that. I think the 
question of the relevance of the offence has to have some bearing 
on its sY¥ou sicangeeputreesuCch? «ab eprowusilons im) .che. eaCua sco Bape ee 
discrimination where discrimination is relevant. 


Mrs eRiddellsy Maybe « this, gpexsonyewould gnot Gcome sto. mes nice 
a job on the farm, but he might go to some businessman in town, 
some retailer, to apply for a job. He has never burned down a 
retail store before, but he has burned down a barn. Are you 
suggesting that the retailer be compelled to hire the guy? 


Mr = OF} Connor: dipecthinkeesthety Opposite esis meaty OummaEe 
Suggesting that such a person should never be allowed to work 
again. 


Mr. Riddell: No, i am not suggesting Girat. I am 
Suggesting that you have to be awfully careful about the type of 
establishment that you are bringing that person into. 


Mr. © JgeM.eetdohnsonsim Hesscould Get sae lOO eEschiL Inc se tame 
insurance. 


Mr.esChatnman: .l eam. going 0) Rave. tOmecicee Clia tec. eerie 
Copps, do you have a question? 


Ms.s2 Coppssl,shave one, briek question s.iOn « thew 1oclewsae 
sexual harassment I think one of the things that has been hanging 
up the. committeen:1sS «thei .eneral definithonyarin =toto lrand ines 
necessarily the issue, of persistence. You get into the issue of 
whether leering is sexual harassment aS opposed to attempted rape, 
ee cecera. 


In your experience--I know there are a number of definitions 
that have been used at various judicial levels--I wonder if you 
had another definition of sexual harassment that would cover some 
of the objections that people in this committee have with respect 
to removing the word "persistent"? 


Ms. Nicholson: The British Columbia Federation of Labour 
did a paper on sexual harassment, which I would be very glad to 
send to the committee, that has a seven-point definition included 
in it. Also there are two recent books, one by Constance Bachhouse 
and Leah Cohen, which explain that very clearly, and one by an 
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American author named Mitchell, whose first name I do not 
remember, which goes into quite an extensive legally based 
definition of sexual harassment. She has culled it from the 
results of human rights decisions in the US and from arbitration 
decisions and court cases on the issue. I would hesitate to wing 
Seat ibs DOint. 


Ms. Copps: If you could maybe send us a copy of where 
there has been legislative precedent I think that would help us. 
The definition we have here is fairly ambiguous. I think that’ is 
why people have been rather upset about it. 


Msw? conaikhs: IL. do not have ia ‘problem with ~—the “definition 
Benreaines- in’ this. ‘I'*think~the“only "problem —1s“mwithe the werd 
"persistent". It is wide enough to cover most situations. I think 
the operating factor with sexual harassment as opposed to other 
forms of sexual harassment--the way we use the term "sexual 
harassment" right now is in the context of the work place; we use 
other terms, sexism, rape, all kinds of other terms, to indicate 
the same kinds of activities outside of the work place. 


Any behaviour that brings about specific repercussions in 
the work place that is sexually oriented, or that can potentially 
bring about specific repercussions in the work place, that sort of 
repercussion that extends from making it impossible to work with 
co-workers, or making it impossible to walk into your supervisor's 
office and do normal work, or making you very uncomfortable about 
the way you are dressed all the time--those kinds of stress would 
be involved in my definition of sexual harassment. 


Ms. ©*Copps: /*T “understand™™ that, but when you said _ that 
about wearing a dress all the time you are implying some kind of 
repetitiveness and that is where the whole issue of persistence as 
opposed to a single incident comes into question. 


Ms. Shaikh: Okay, but again, iT = yOu. our in the 
qualification of persistence, what happens when you are in a rape 
or attempted rape situation or you are in a Situation where 
somebody is calling your home all night or you are in a situation 
where you are getting work reassigned because you are notiecalling 
into the informal cues as well as the formal cues given to you by 
the person in a position of authority, those kinds of things have 
to happen only once in order for them to have a severe effect on 
your employment situation. If in the definition you include the 
word "persistent" a person would have to face a rape Situation or 
an attempted rape situation or a work-reassignment situation a 
number of times in order to try to redress-- 


Moe Copp. il © Chink the situation of rape or attempted 
rape would fall into the Criminal Code as well as the Human Rights 
Code, so you are dealing witha criminal*oftfence, whereas this is 
attempting to be quasi Criminal. Anyway, I do not want to get into 
discussion about that. 


Mr. Chairman: I think perhaps’ the committee 1s looking 
for direction. it has been indicated we see difficulties with 
dropping "persistent" in some areas. We think it iS appropriate in 
Some other areas. It is intended to extend coverage much further 
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than a lot of people are asking us for. So if you can come up with 
alternatives for us we would appreciate that. All members of the 
commitee from all sides have been trying to grapple with this 
Situation. 


I would like to thank you for appearing before us today and 
sharing your thoughts with us. We also appreciate your willingness 
to provide us with some more information. I think there have been 
three or four requests. If you can forward that to the committee 
we will make sure it is circulated. 


12:20 p.m. 


Ms. Nicholtsons) WéCiwiliwedo " that) ass Soom astepossio loys Mam 
Chairman. 


In conclusion, may I say thank you to the committee. We are 
urging the government of Ontario to amend the proposed Bill 7 to 
include those four specific recommendations. The first four 
recommendations were the very heart of our presentation. We say to 
you very honestly that only by doing so can we live up to the 
creed set out in the preamble to the act, and that is recognition 
of the inherent dignity and the inalienable rights of all members 
of the human family as the foundation of freedom, justice and 
peace in the world. 


Mr. Riddell, on closing, I believe Father Ryan is scheduled 
to be here, and I am sure you will have some good cross talk with 
him. 


Mrien RiddellssiuThanks youssveryepmuch, weandse (ow ier Calis see 
Father Mooney back home. 


Mr. Chairman: Thank you. The committee is probably aware 
we are under time difficulties. Professor George Heiman has been 
rescheduled for two o'clock. However, we do have the social action 
committee of the First Unitarian Congregation of Toronto, which we 
would like to hear before lunch. Reuel Amdur. 


Mr. Amdur: Mr. Chairman, I see the statement that was 
prepared by jthe social .action committees ofthe First .Unetearias 
Congregation is being distributed at this time. Does this mean 
that the members have not had a chance to read it before? 


Mr..0g Chalrmanzsealfs it) phase been VWaistributed!tdirect| vamea 
them, I would suggest they would have had. 


Mr .ycAmdurem Thessreasonrel amefraising: thisecice myeneors9 tua 
intention was to speak to it rather than to read it to you. Since 
you -have.jit, before syouy Is think jwhatipietwiliisdo w tseecpeas t ome 
Kather thanks reads tito, yous 


To begin with, an apology, and that is that, it 1156 entitleams 
Brief on Bill 92094) It»was"drawn upiibefore Pthesmearings omeere 
social development committee were terminated before they began by 
the election campaign. It was unchanged because the revision from 
209 =to- vl, didnot Sat feéct.any “of2 thei sspecificisconcerns y ciate 
raised in: thisibrice£. : 
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Essentially the brief makes three points. First at 
expresses the concern that you have heard from other people this 
morning about the failure to include sexual orientation as a 
protected area under the code. One of the things about our culture 
is” that there are various areas of discrimination or prejudice 
which are very deeply ingrained. Racism has been one, and it has 
begun to fade considerably over the years, and discrimination on 
the basis of religion again is one that has begun to fade. 


. They ciscorimination‘-on® the cbaststcofssésextialns orientation, 
attitudes toward people whose sexual behaviour is different from 
mar OWN, Is, One’ “Chat ) fades smuch “Wmore /reluctantly. | It. cies our 
conviction “irae herrs enoe unbike LAE OthéssW It, outs closer? toaour 
Brain. .t .is) something that comes. to us in many ways in our 
upbringing and is a kind of attitude that is not easily removed, 
but the same principles are involved. There are human beings who 
have these behaviours which they practice in their privacy and do 
mot infringe on other people's rights in doing so and their 
Eights, in turn, should not be infringed upon. 


Where the behaviour of people who are homosexual violates 
ther  ~people's “rights, there are laws to deal with ‘such 
Situations. Our feeling is that provision on Sexual orientation 
should be included in the Human Rights Code. 


The second point we want to address is that of protection of 
people's rights to purchase property. In a communication from the 
director of conciliation and compliance of the Ontario Human 
Rights Commission, we learn that counsel for the commission is of 
the belief that section 3 of the code does not cover the purchase 
and sale of real property; it covers only rental. We see that as a 
Serious deficiency. As well, in the current code there is 
provision covering commercial property, but that provision is 
removed in Bill 7, so that even in terms of rental, that is 
weakened in this area. 


It has been argued that the provision of Bill 209--I am not 
quite sure what the numbering is in the current bill; I think it 
is probably the same--part I, section 3, recognizing a right to 
contract on equal terms without discrimination, takes care of 
these concerns. We would argue that that is not clear. What may be 
involved in that is simply that once a contract is Signed the 
behaviour under the contract has to be handled on an equitable 
basis, but it is not clear that there is a wight. tova’contract. 


The obvious kind of language that would be required to deal 
with this situation would be language forbidding discrimination on 
the basis of, and you would set this out, in the purchase and 
Sale, rental, lease, mortgage. List the kinds of+ things: chat are 
deliberately prohibited rather than talking about occupancy, which 
has been interpreted in the way that I have described by counsel 


for the commission itself. 


The third issue that I wish to address briefly is the issue 
of violations of the provisions of the code by the government 
itself. The provincial government has proposed that it be given 
two years' respite in which to bring into accord with the code its 
own practices, its own laws and regulations. It seems to me that 
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this is undesirable for a couple of reasons. First of eas wily ehivk 
it sets a rather poor example for the citizenry to say: "You are 
stuck with it right now. We'll take our sweet time in coming into 
compliance with what is just and equitable, whathis raghtp for. the 
people of Ontario." 


Second, it fails to recognize the usefulness of the code in 
assisting government in cleaning up its own house where there are 
shortcomings. It is by the very bringing of Conplaintss*thaec Sthe 
government can be assisted to make the necessary changes in 
regulations and in laws to come into compliance with this proposed 
new code. In that context we suggest that six months is more than 
enough time to deal with any minor housekeeping things. 


Those are our comments. I would open myself to any questions 
and concerns that people might have. 


12:30 p.m. 


Mri JeeiMpeTohnsonietl taket at lgetletexcepulonm toe Sone foe 
your comments that the government should clean up its own house. 
Maybe they do need to clean it up but I throw a challenge to you, 
sir:sthat «I othink  some~ of) .theig churches. -should Gisett Laggbetter 
example. I am not opposed to churches. My son happens to be a 
minister, so I hope what I say is not taken out of context. 


What I am concerned about is that it is easy for people from 
the church to come before the committees and tell us what we are 
doing wronged ‘think! ime many gsinstances ey Churcheswepr acvice 
discrimination. Take a look at the number of women in the pulpits. 
It “is wery ‘easy! to preach ;,vbut 40t0i1s Tahlory harder mompractige. Foc 
while you say that we should clean up our house, I challenge you 
and the church to do the same. 


Mrs. Amdurs: I. think: tthat ‘US? cabetaimeconmmentleaeMy F comienca 
with ™viregardl’ toe the) “deeply ingrained prejudices regarding 
homosexuality are really founded in large measure on the religious 
attitudes towards homosexuality that come from the traditions that 
are generally shared in the community. It is taking a very long 
time to get over these. 


I don't want to be defensive. However, my comment with 
regard to the shortcomings of the government was not to say that 
there are shortcomings but to say that the government should not 
impose® two years. of ability® toeelforgo’ricompitancesswith “cie 
legislation for themselves when asking that everyone else comply. 
Tam ‘not suggesting sthat «churches,,.or my church -in4panticulan, sare 
in some way pure. 


MrionrRiddel bswuDealindg?) Owithi) yours eseconds) (point eeslachw. TCs 
protection against discrimination in the purchase, sale and/or 
mortgaging of real property, I am wondering if many of the 
provincial governments, if they had this kind of bill enacted in 
their “province,) Sicould:sesber “brought Pbheferespithetehunaiwer i gice 
commission, governments which now have passed legislation 
restricting the foreign purchases of farm land? A section of this 
bill says that this act takes supremacy over every other act. We 
have a government, then, that passes an act restricting foreign 
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investment in farm land. Are they creating an offence? 5 
ce?-Could the 
be brought before the human rights commission? i 


Mr. Amdur : tam "not a’ “lawyer and™ I’“am“’not ‘that “farrell iae 
with the legislation that Mr. Riddell is addressing. However, my 
impression of the matter is that the legislation talks about 
people living in the province having certain-- 


Mr. Eaton: Residency or nonresidency, race, GO LOUL, 
creed or whatever else. 


Meepinoups 50 Tr fit 7s "a" matter of *-peopkemeiiving in-= 
that may be a different matter; I am not sure. If there were 
problems, perhaps there could be some wording that could deal with 
it. However, the apparent omission as it now exists, I think is a 
serious one that needs to be addressed. 


PeeecCOpps:. Just. to clarify thar, “P Uiink’ citere™™ 1s ad 
mBection. in the act that specifies that at times you can 
discriminate on the basis of citizenship or landed immigrant 

Bears in certain Situations. I. think. that would probably cover 
Phat Situation, would it not? 


Mo. Riddell:. But, Sheila, in many cases you have a 
realtor who is very much involved in this whole plan of acquiring 
farm land. The realtor could well be and probably is a resident in 
Ontario. Could the realtor take the government before the human 
rights commission for stopping him from buying this land? As I 
say, quite often they are very much involved in this whole field. 


Mr. Eaton: It depends on what grounds they stopped him. 


Ms. Copps: You wouldn't stop him in that instance, but 
if he tried to dispose of it either legally or illegally to an 
outside investor, then obviously that would have to be dealt with. 
But the code itself would allow that kind of discrimination on the 
basis of noncitizenship or non-landed-immigrant status. 


Mr. Chairman: We will have lots of time for that. 
Mr. Riddell: Sheila and I would debate against other. 


Mr. Chairman: Are there any other questions of Mr. Amdur 
while he is here? If not, thank you very much, Sir 5. fOr appearing 
before us today and bringing us the views of your congregation. 


Ms. Copps: Mr. Chairman, before we adjourn, (for. Lunch ad 
would just raise one point. It had come to my attention this 
morning that there is a group by the name of Positive Parents that 
previously did appear before the committee pUL "te scheduled to 
reappear next week. I wonder if there 1S a policy on that, 
because, as I recollect, at that time the president, when he did 
appear, refused to speak before the committee and got up and left 
when he was questioned, and I don't see why we should re-entertain 
the same group before a committee hearing. 


Mr. Chairman: The (inaudible) looked into it, in fact. I 
think it was that there were a few people who didn't wish to be 
associated-- 
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Msc o4Copps:,e lou th inky te you would take a look at the 
minutes of that committee hearing I specifically asked Mr. Newton 
to appear before the committee because I did have some questions, 
and he refused to do so as the president of Positive Parents. And 
I really don't see why we should take up the time of the committee 
to re-entertain the appearance of the same person who refused to 
answer the questions of the committee at that time. 


Mc. Chairman: Perhaps we can adjourn, .and if you want to 
bring that Specific one to us, let us look at it. 


NS): me OP DSi Wed ig itaise Positive: tParentsnot .Ontarico; —Mae 
Stewart Newton, who is scheduled to reappear in a week's time. 
That's the specific incident. 


Mr. Chairman: We wild: look ‘into that. 


The committee adjourned at 12:37 p.m. 
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